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P*ge 

293.  Serenteentli  line  from  the  top,  for  uUitiam  read  juititiam, 

384.  Sixth  line  from  the  bottom,  for  open  to,  read  onlp  open  to. 

656.  Thirteenth  line  from  the  bottom,  after  the  words  contained  mer* 
cAandiee,  insert  of  which  the  Defendant  had  not  notice. 

711.  First  line  of  head  note,  for  Bariiter  read  Barrister, 
Twentieth  line  from  the  top,  for  theu  read  the. 
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Jonathan  Bullock  and  others     -        -    Appellants.  i860. 

Charlotte  Dobotht  Downes  and  others,  Respondenti.     Jone  7, 8. 

Joly  24. 
A,  Z).,  after  specific  beqnests  to  different  members  of  his  fiimily,  gaye  ,^~^ 

the  residae  to  three  persons,  in  tmst  to  pay  the  dividends  to  his  Witt, 

son  for  life,  and  after  the  son's  decease  to  pay  to  any  widow  of  the      S^^^f* 
son  (who  was  not  then  married)  an  annuity  of  800  L  for  life,  and  JXgtfjfjffnins^ 
the  residne  to  his  son's  children,  and,  in  case  there  should  not  be      «  Thm^** 
any  child  of  the  son  **  then  to  stand  possessed  of  the  same,  in  tmst  for    L^  InUreH. 
sach  person  or  persons  of  the  blood  of  me,  as  would  by  virtue  af       ^^^ 
the  Statutes  of  Distributions  of  Intestates'  Effects  have  become,       R^lSS^' 
and  been  then  entiled  thereto,  in  case  I  had  died  intestate."     At  Aeguieteence, 
A.  2>.'s  death,  he  left  the  son  and  four  daughters  him  surviving.      Statute  of 
The  son  married,  enjoyed  the  dividends  of  the  residue  during  life,     lAmitatums* 
and  died  without  ever  having  had  a  child :  Trurt. 

Held  that  the  word  tken^  even  if  treated  as  an  adverb  of  time,  re- 
ferred only  to  the  time  when  the  persons  entitled  would  come  into 
possession  of  what  had  been  bequeathed  to  them ;  that  the  persons 
entitled  were  to  be  ascertained  at  the  death  of  the  testator ;  that 
the  son  was  one  of  those  persons,  and  that  his  right  as  one  of  the 
next  of  kin  was  not  affected  by  the  previous  gift  of  a  life  interest 
in  the  whole  of  the  residue,  so  that,  on  the  death  of  the  son  without 
issue,  the  residue  became  divisible  into  five  shares,  of  which  his 
personal  representatives  took  one,  and  his  sisters  the  other  four : 
VOL.  IX.  A 
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1860.  Held  also  (dub.  Lord  Wensksfdale),  that  these  shares  were  not  taken 

R  ^ilocK  ^^  joint  tenancy,  for  where  there  is  a  bequest  to  persons  who  would 

^  have  been  entitled  under  the  Statute  of  Distributions,  they  take  as 

DowNES.  if  there  had  been  an  intestacy. 

During  the  life  of  the  son,  and  till  the  time  of  filing  the  bill,  which 
was  24  years  after  his  death,  all  the  members  of  the  family  had 
believed,  and  had  done  many  acts  on  the  belief  (not  the  result  of 
legal  discussion,  but  a  mere  family  assumption)  that  the  son  was 
not  entitled  to  a  share  of  the  residue  as  one  of  the  next  of  kin,  but 
that  his  title  to  the  property  expired  with  his  life  estate  : 

Held  that  this  was  not  such  an  acquiescence  in  a  family  arrangement 
as  preyented  the  son'iB  personal  representatives  from  enforcing  their 
claim. 

Held  also,  that  the  length  of  time  was  not  a  bar  under  the  Statute  of 

Limitations,  for  that  the  will  created  a  trust. 

Semble  the  40th  Section  of  8  &  4  WiR.  4,  c.  27,  applies  to  legacies 
charged  on  land. 

The  Rev.  Andrew  Dowries^  of  Withaniy  in  the  county  of 
Essexy  made  his  will  and  codicil,  dated  respectively  19 
June  and  2  July  1815,  and  thereby,  after  making  specific 
provision  by  gift  and  annuity  for  different  members  of  tis 
family,  gave  all  the  residue  of  his  estate  and  effects  to  the 
Kespondent,«/b72a^Aan  Bullock^  and  two  other  persons^  JoAti 
Bullock  and  Thomas  Wiglesworih  (both  of  whom  have  since 
died),  upon  the  following,  among  other  trusts :  to  pay  the 
interest  of  the  residuary  property  to  his  son,  Robert  Downes^ 
for  life,  and,  after  the  son's  decease,  to  the  son's  widow  (if 
any),  an  annuity  not  exceeding  600  /.,  as  the  son  should 
appoint,  and  to  the  son's  children  (who  however  took  no 
vested  interests  at  birth) ;  and  the  will  then  went  on, 
*'  and  in  case  there  shall  not  be  any  child  or  children  of 
my  said  son  Robert  Downes,  who,  under  the  trusts  afore- 
said, should  obtain  a  vested  interest  in  the  said  trust 
monies,  &c.,  then  do  and  shall  stand  and  be  possessed  of 
the  said  trust  monies,  &c.,  and  the  interest,  dividends,  and 
annual  produce  thereof,  in  trust  for,  r'ld  to  pay,  assign, 
and  transfer  the  same  monies,  &c.  unto  such  person  or 


GASES  IN  THE  HOUSE  OF  LORDS. 

persons  of  the  blood  or  next  of  kin  of  me  the  said  Andrew        18(K). 
Downes  as  would,  by  virtue  of  the  Statutes  of  Distribution      Bullock 
of  Intestates'  Effects,  have  become  and  been  then  entitled     dowkis. 
thereto  in  case  I  had  died  intestate." 

The  testator  died  19  October  1820,  leaving  a  widow 
and  five  children,  the  son  Robert  and  four  daughters. 
The  son  married  in  May  1821,  and,  under  the  powers 
^ven  him  in  the  will,  settled  an  annuity  of  600  U  on  his 
widow.  The  son  received  the  interest  of  the  residuary 
property  during  his  life.  He  and  all  the  rest  of  the 
fiunily,  apparently  on  the  opinion  of  Mr.  Wigleswortky 
acted  on  the  assumption  that,  in  case  of  his  death  without 
children,  the  residuary  property  (subject  to  the  600/. 
annuity)  would  become  vested  in  the  testator's  four 
daughters.  On  this  assumption,  his  mother  advanced 
him  sums  amountiBg  to  7,500  /.,  and  made  a  settlement 
on  him,  his  executors,  &c  of  an  additional  sum.  The  son 
died  in  February  1832,  never  having  had  a  child.  He 
had  previously  made  his  will,  appointing  his  wife  his  uni- 
versal legatee,  and,  with  two  other  persons,  his  executrix 
and  executors.  After  his  death,  the  executors  of  the 
father  went  on  upon  the  same  assumption  as  before,  and 
paid  the  dividends  of  the  residuary  property  to  and  among 
the  four  daughters,  and  transferred  to  them  and  their 
children  some  portions  of  the  capital.  In  1856  the  son's 
widow  and  his  executors  filed  a  bill  against  the  surviving 
executor  of  Andrew  Downes  and  the  other  necessary  par- 
ties, praying  that  the  trusts  of  the  will  oi  Andrew  Dotones 
might  be  carried  into  effect,  that  accounts  might  be  taken, 
and  the  estate  applied  in  a  due  course  of  administration, 
and  that  the  son's  widow  might  be  declared  entitled  to 
one-fifth  part  of  the  residue  of  the  testator's  estate.  An- 
swers were  put  in,  and,  among  other  things,  the  benefit  of 
the  Statute  of  Limitations  was  claimed.     The  cause  was 
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heard  before  the  Master  of  the  Bolls,  who,  by  a  decree, 
made  on  the  let  May  1858  (a),  declared  that,  "  on  the 
death  of  Robert  Dowries  without  issue,  the  residuary  pro- 
perty became  divisible,  in  equal  shares,  among  the  next 
of  kin  of  the  testator,  Andrew  Downesy  living  at  liis  death," 
and  that  the  Plaintiffs,  as  executrix  and  executors  of 
Robert  Downes,  were  entitled  to  one-fifth  share ;  and  the 
necessary  inquiries  and  accounts  were  directed.  The 
appeal  was  against  this  decree. 

Sir  H.  Cairns  and  Mr.  Fotlett  (Mr.  //.  W.  Busk  was 
,  with  them)  for  the  Appellants. 

The  proper  construction  of  this  will  is,  that  the  gift 
over  can  only  arise  on  the  death  of  the  s(mi  and  the  failure 
of  the  son's  issue.  The  word  then,  as  used  in  this  will, 
refers  alone  to  that  time,  and,  consequently,  indicates 
only,  as  next  of  kin  of  the  testator,  those  who  bore  that 
character  at  the  son's  death  without  issue.  The  most 
recent  decisioa  on  this  subject,  Wliarton  v.  Barker  (i), 
where  this  case  itself  was  cited,  is  perhaps  the  most  ap- 
plicable. There  a  residue  was  given  to  two  daughters 
— as  to  one  half,  to  Mary ;  as  to  the  other,  to  Sarahy  with 
cross-remainders,  and  in  case  both  should  die  without 
issue,  "  then  I  direct  my  trustees  to  pay  one-half  to  the 
person  who  shall  then  be  considered  my  next  of  kin  and 
personal  representative,  agreeable  to  the  Statute  of  Dis- 
tributions; and  the  other  half  to  the  persons  who  shall 
then  be  considered  the  next  of  kin  and  personal  represen- 
tative of  my  late  wife,  agreeable  to  the  order  of  the 
Statute  of  Distributions."  The  two  daughters  survived 
the  testator ;  both  died  without  issue.  It  was  held  that 
the  persons  entitled  were  to  be  ascertained  at  the  death 
of  the  surviving  daughter,  although  there  the  statute 

(a)  25  Beav.  54.  (5)  4  Kay  k  Job.  483. 
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itself  was  most  distinctly  referred  to.  Nevertheless  it 
was  not  held  there  to  do  more  than  designate  the  persons 
who  were  to  take.  It  is  admitted  that  the  decisions  do 
not  appear  to  be  uniform,  but,  when  examined,  it  will  be 
found  that  where,  as  in  the  present  case,  the  expression 
used  implies  a  future  time,  the  objects  of  the  gift  over 
must  be  ascertained  at  the  failure  of  the  life  estate,  Jones 
V.  Colbeck  {c).  Miller  v.  Eaton  (rf),  Clapton  v.  Bulmer  (e), 
Lang  v.  Slackall  (/),  Holloway  v.  Holloway  (y),  JBriden 
V.  Hewlett  {h),  Butler  y.  Bushnell{i),  Withy  y.  Mangles  (J). 
HoUaway  v.  Radcliffe,  where  the  distinction  between 
words  having  a  future  or  a  past  signification,  is  strongly 
remarked  on  by  the  Master  of  the  Rolls  (A).  Gundry  v. 
Penniger  (/),  Cable  v.  Cable  (iw),  Wheeler  v.  Addams  (n), 
do  not  Affect  this  case,  for  they  depend  on  the  particular 
words  of  each  will. 

But  assuming  that  the  son  was  to  be  included  among 
those  entitled  to  a  share  of  the  residue,  as  next  of  kin,  the 
class  being  ascertained  at  the  d^th  of  the  testator,  and 
there  being  no  expression  to  indicate  the  nature  of  the 
interests  taken,  it  is  clear  that  he  took,  as  if  all  the  persons 
to  take  had  been  named  in  the  will,  that  is  as  one  of  five 
joint  tenants,  Richardson  v.  Richardson  {o\  and  nothing 
hairing  been  done  by  him  to  sever  the  tenancy,  nothing 
passed  on  his  death  to  his  personal  representatives. 
Withy  V.  Mangles,  Godkin  v.  Murphy  (p).  The  testator 
could  not  have  intended  that  the  person  who  would  take 


(e)  8  Yes.  88. 

(d)  Sir  G.  Coop.  272. 

(e)  6  Myl.  &  Cr.  108. 
(/)  3  Ve«.  486. 

(S)  5  Vc8. 399. 
(h)  2  Myl.  &  IL  90. 
(0  3  MyL  &  K.  232. 
U)  10  Clark  &  FId.  215. 


(k)  23  Beav.  169. 
(0  14  Beav.  94;   1  Be  G.  M. 
&  Gord.  502. 
(w)  16  Beav.  507. 
(»)  17  Beav.  417. 
(o)  14  Sim.  526. 
(p)  2Yo.  &Col.  C.C.351. 
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under  the  specific  gift^  should  also  take  when  that  gift 
came  to  an  end,  and  the  gift  over  was  to  take  effect.  He 
had  excluded,  by  words,  his  own  widow  from  any  con- 
tingent benefit  of  this  kind ;  the  reason,  of  course,  being 
that  he  had  previously  provided  for  her;  and  in  like 
manner  he  had  previously  provided  for  his  son* 

Here  there  has  been  acquiescence  in  what  was  plainly 
considered  as  a  family  arrangement,  as  is  proved  by  the  £a^t 
that  the  mother  of  Robert  Downes  advanced  him  money, 
and  made  provinon  for  him  differently  from  her  other 
children,  in  the  belief  that  he  would  not  be  entitled 
to  share  with  them  as  one  of  the  next  of  kin ;  and  he 
himself  always  acted  on  the  same  belief.  That  which 
has  been  so  long  acted  on,  namely,  from  the  death  of  the 
testator  to  the  filing  of  the  bill,  cannot  now  be  disturbed, 
Clifton  V.  Cockbum  (g).  Head  v.  Godlee  (r),  for  the  court 
is  always  reluctant  to  disturb  a  family  arrangement. 

The  claim  of  the  son's  representatives  is  also  barred 
by  the  Statute  of  Limitations.  It  has  been  said  that  this 
is  a  trust ;  it  is  not  a  trust  which  is  protected  from  the 
operation  of  the  statute.  The  statute  only  exempts 
from  its  operation  express  trusts  in  land,  Philippo  v. 
Munnings  («).  This  is  a  legacy  within  the  meaning  of  the 
statute,  for  that  word  has  been  held  to  extend  to  residue 
or  a  share  of  residue. 


Mr.  B*  Palmer  and  Mr.  Selun/n  for  the  Bespondents  : 

The  cases  are  not  difi&cult  to  reconcile  if  their  various 
circumstances  are  considered ;  there  is  not  shown  here  any 
intention  to  exclude  the  tenant  for  life  from  the  benefit  of 
the  residuary  gift,  but  only,  should  he  die  without  issue, 

(q)  3  Myl.  &  K.  76. 

(r)  29  Law  J.  Ch.  633;  1  Johnst.  636. 

(»)  2  Myl.  &  Cr.  309. 
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to  allow  his  representatives  and  those  of  his  sisters,  to 
share  it  equally  in  their  common  character  of  next  of 
kin.  Those  cases  which  appear  to  exclude  the  repre- 
sentatives of  the  tenant  for  life,  were  considered  by  Lord 
Langdah  in  Seifferth  v.  Badham  (^),  and  it  is  plain  that 
he  did  not  approve  of  some  of  them  founded  upon  nice 
distinctions  as  to  thall  and  willy  and  should  and  wotdd. 
James  v.  CoU>eek{u)f  is  in  effect  at  variance  with  Holh^ 
way  v.  Holhway  (r),  Urquhcart  v.  Urquhart  (to),  Seifferth 
Y.  Badham,  Baldwin  v.  Rogers  {x\  Smith  v.  Smith  (y), 
TTore  V.  Rowland  {z)y  and  Birdy.  Luckie  (a).  Of  these,  the 
principle  is  best  stated  in  Seifferth  v.  Badham{b\  where 
the  objection  felied  on  by  the  other  side  is  taken  and 
answered ;  it  is  there  said,  **  the  brothers  and  sister  of 
the  testator  allege,  that  the  testator  having  intended  to 
l^ve  such  particular  interests  as  were  provided  for  them 
by  the  former  clauses  of  his  will,  could  not  intend  them 
to  take  absolutely  under  the  description  of  next  of  kin,  or 
intend,  as  his  next  of  kin,  tiie  same  persons  upon  whose 
death  witiiout  issue  he  directed  the  property  to  go  over ; 
he  must,  it  is  said,  have  meant  the  persons  who  should 
be  his  next  of  kin  at  tiie  time  when  the  gift  over  took 
effect.''  His  Honor  having  thus  fully  stated  the  argu- 
ment, declined  to  adopt  it,  observing  tiiat  tiie  testator 
seemed  to  him  to  have  desired  certain  events  to  happen, 
but  failing  them,  wished  that  the  law  should  ^^  take  its 
course.*'  Bradley  v.  Barlow  (c),  Rayner  v.  Mowbray  {d). 
Doe  d.  Gamer  v.  Lawson  (e),  Jenkins  v.  Gotoer{f)y  Cable  v. 


(0  9  Bear.  370. 

(»)  8  Yes.  38. 

(r)  6  Ves,  399. 

(v)  13  Sim.  613. 

(x)  3  De  G.  M.  &  Gord.  649. 

(j)  13  Sim.  317. 

(0  2  PhiL  635. 


(a)  8  Hare,  301. 

(b)  9  Beav.  374. 

(c)  5  Hare,  689. 

Id)  3  Bro.  Ch.  C.  234. 

(e)  3  East,  27B. 

(/)  2  CoU.  Ch.  C.  637. 
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Cable  (j7),  Starr  v.  Newberry  (A),  all  follow  the  same  rule. 
So  does  Wharton  v.  Barker  (t),  where  the  preceding 
authorities  were  reviewed.  That  general  rule  can  only 
be  prevented  from  operating  by  express  words  showing 
a  different  intention ;  there  are  no  such  words  here.  In 
Moss  V.  Dunlop{J)y  though  the  particular  words  used  in 
the  will  seemed  to  refer  to  a  future  time^  still  Vice- 
Chancellor  Wood  was  of  opinion  that  the  ordinary  rule 
which  ascertained  the  next  of  kin  at  the  death  of  the 
testator,  ought  to  be  applied. 

As  to  the  question  of  joint  tenancy,  it  is  clear  that  if 
a  person  is  to  become  entitled  by  reference  to  the  Statute 
of  Distribution,  he  must  be  entitled  as  if  he  had  taken 
under  the  statute.  Distribution  must  mean  tenancy  in 
common.  The  cases  cited  on  the  other  side  have  no  ap- 
plication here.  Withy  v.  Mangles  (A),  was  the  case  of  a 
settlement,  and  there  was  no  reference  to  the  statute. 
In  Godkin  v.  Murphy  (J),  the  Vice-Chancellor  merely 
said  that  whether  there  was  a  joint  tenancy  at  one  period 
or  a  tenancy  in  common  at  another,  the  widow,  imder  the 
peculiar  circumstances  there,  was  equally  excluded,  and 
even  as  to  that  expression,  the  same  learned  Judge  in 
Jenkins  v.  Gower  (m),  and  Sird  v.  Luckie  (w),  signified  his 
distrust  of  the  accuracy  of  what  had  then  fallen  from 
him.  Richardson  v.  Richardson  (o)  was  decided  entirely 
on  the  force  of  the  words  "  imto  and  amongst,"  which  are 
not  to  be  [found  in  this  will,  and  that  case  is  therefore 
inapplicable  to  the  present.  Besides  which,  that  case  is 
irreconcileable  with  Mattison  v.  Tan/ield{p)y  Lewis  v. 


{g)  16  Beav.  607. 
\h)  23  Beav.  436. 
(f )  4  Kay  &  Jo.  483. 
\j)  1  Johnst.  490. 
{k)  4  Bear.  358;  10  Clark  k 
Fin.  215. 


(0  2  Yo.  &  Col.  C.  C.  351. 
(m)  2  Coll.  542. 
(»)  8  Hare,  307. 
(o)  14  Sim.  526. 
(p)  3  Beav.  131. 
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MorriM{(j\  Martin -9.  Glover  (r),  Ham  v.  Coleman  («),  and 
'  Smith  v.  Palmer  {t\  all  of  which  establish  the  rule  that 
the  statute  not  only  indicates  the  per8ons5  but  declares 
the  interests ;  and  in  Jacobs  v.  Jacobs  (u),  the  Master  of 
the  Rolls  held  that  a  gift  residue  of  personalty  to  heirs 
meant  to  next  of  kin^  and  that  they  took  as  tenants  in 
common. 

Then  as  to  the  Statute  of  Limitatk)ns5  that  does  not 
apply  here^  for  the  words  create  an  express  trust.  This 
is  not  a  case  of  a  pecuniary  legacy,  and  is  therefore  not 
affected  by  what  was  said  in  Prior  v.  Homiblow  (v),  or 
Sheppard  v.  Duke  {w\  the  former  of  which  is  doubted  in 
Adams  y.  Barry  (x\  but  the  construction  of  the  statute 
is  better  considered  in  Paget  v.  Foley  {y\  and  Piggott  v. 
Jefferson  {z).  In  Pkilippo  v.  Munnings  (a),  an  executor 
had  done  an  act  which  converted  him  into  a  trustee,  and 
80  the  statute  was  held  not  to  apply.  Brooksbank  v. 
Smith  (b),  shows  that  in  equity  the  discovery  of  a  mistake 
is  the  date  from  which  the  statute  begins  to  run ;  and  in 
Brandon  v.  Brandon  (c),  the  Lord  Chancellor  expressed  an 
opinion  that  time  would  not  prevent  the  Court  from 
doing  justice,  where  the  subject  matter  of  a  suit  still  re- 
mained in  Court,  and  nothing  had  been  done  with  respect 
to  its  distribution.     That  principle  is  applicable  here. 

Then  as  to  acquiescence.  There  has  not  been  any 
family  arrangement  here;  and  unless  the  parties  have 
done  acts  which  show  an  understanding,  and  a  will  exer- 
cised upon  it,  they  will  not  be  bound*     In   Clifton  v. 


(q)  19  Beav.  34. 

(r)  1  Coll.  269. 

(«)  1  Sm.  &  Gif.  169. 

(0  14  Sim.  525. 

(»)  16  Beav.  557. 

{v)  2  Yo.  &  Col.  Ex,  200. 

{w)  9  Sim.  567, 


(x)  2  Coll.  290. 

(y)  2  Bing.  N.  C.  679. 

(z)  12  Sim.  26. 

(a)  2  Myl.  &  Cr.  309. 

lb)  2  Yo.  &  Col.  Ex.  58. 

(c)  7DeaM.&  Gord.  369. 
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Cockbum{d),  Head  v.  Godlee{e),  Harvey  v.  Coohe{f\ 
Lawton  v.  Campion  {g),  these  circumstances  did  occur. 

Mr.  Follett  replied : 

The  intention  of  the  testator  is  clearly  shown  in  this 
case,  and  ought  to  prevail  over  any  merely  technical 
construction  of  words.  It  has  been  said,  that  this  ought 
to  be  treated  as  if  the  testator  had  said,  in  certain  events 
it  will  be  the  same  as  an  intestacy,  and  then  I  intend 
the  law  to  take  its  course.  But  that  argument  is  ill 
founded.  He  intended  to  exclude  his  own  wife,  for  he 
leaves  the  residue  to  those  of  his  blood,  so  that  it  is  plain 
he  did  not  mean  that  the  law  should  '^  take  its  course." 
Then  there  is  a  careful  provision  for  the  son  out  of  that 
fund,  which,  on  the  son's  issue  failing,  is  to  go  over: 
there  is  an  exclusion  of  certain  people  (his  own  widow, 
for  instance,  who,  like  his  son,  was  in  other  ways  pro- 
vided for),  and  then  words  of  futurity  are  employed 
which  describe  a  time  at  which  alone  the  gift  over  is  to 
take  effect,  and  it  is  to  do  so  in  favour  of  persons  who 
are  '^  then  entitled"  as  his  next  of  kin.  The  testator  did 
not  think  that  anybody  would  take  an  interest  in  the 
residue  till  the  son  and  his  children  had  been  removed 
out  of  the  way ;  but  when  they  were  gone  he  meant  that 
the  daughters  should  be  substituted  for  him. 

By  the  reference  to  the  statute  the  testator  only  in- 
tended to  describe  who  were  to  take;  he  had  no  idea 
that  he  thereby  settled  the  amount  or  character  of  their 
interest.  The  persons  were  designated ;  they  were  the 
persons  entitled  at  his  son's  death.  In  the  cases  of 
Mattison  v.  Tar^ld,  and  others  of  that  class,  there  were 
words  such  as  "  according  to  the  statute,"  and  "  under 


(J)  3  Myl.  &  K.  76. 
(e)  1  Joh.  636. 


(/)  4  Russ.  34. 
(^)  18l3eav.87. 
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the  statate,''  which  might  weU  be  rapposed  to  describe        ^^- 
interests  as  well  as  persons,  and  in  all  of  them  the  per-      Bullock 
sons  were  those  who  would  be  entitled  under  the  statute,      Downbs, 
but  in  no  respect  are  the  circumstances  the  same  here* 
And  in  Hctr  y.   Coleman{K)  yice-Chancellor  Stuart 
stated  the  rule  to  be  that  such  legatees  would  take  a 
joint  estate,  though  in  that  case  he  thought  the  particular 
words  of  the  will  established  an  exception  to  that  rule. 

As  to  the  Statute  of  Lindtations.  The  argument  on 
the  other  side  amounts  to  this,  that  though  pecuniary 
legades  are  within  the  statute,  jet  if  a  legacy  of  interest 
is  to  be  paid  to  one  for  life,  and  after  his  death  to 
anodier  in  remainder,  and  the  executor  alters  the  invest* 
ment,  the  statute  does  not  apply,  for  by  this  investment 
the  executor  is  constituted  a  trustee,  and  comes  within 
the  exception.  No  rule  of  law  justifies  such  an  argu- 
ments But  even  if  such  was  the  rule,  the  result  does 
not  follow  here.  In  PhiKppo  v.  Munnings  (t)  there  was  a 
conversion  of  the  fund  which  might  alter  the  character  of 
the  person  to  whom  it  was  entrusted ;  there  is  none  here, 
and  the  statute  was  intended  to  prevent  a  man,  who  was 
entitled  on  the  death  of  a  previous  person,  from  proceed-* 
ing  after  a  lapse  of  twenty  years. 

As  to  acquiescence :  the  principle  of  equity  is  that  if 
a  man  stands  by  and  allows  another  to  act  in  a  certain 
way  he  misleads  that  other,  and  it  is  not  of  unportance 
that  he  did  so  with  or  without  accurate  knowledge  of  his 
own  legal  rights. 

The  Lord  Chancellor :    (Lord  Campbell) : 

My  Lords,  considering  the  staleness  of  the  Plaintiffs'  24  July  1860. 
demand  in  this  case,  and  the  disturbance  that  it  gives  to  a 


(h)  1  Sma.  &  Gif.  160. 
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course  of  dealing  whioh  had  proceeded  bon&Jide  in  the 
testator's  family  for  so  many  years  after  his  death,  I  con- 
fess that  it  would  have  been  agreeable  to  me  to  discover 
any  ground  on  which,  according  to  the  rules  of  law,  the 
claim  could  have  been  resisted.  But  after  the  elaborate 
arguments  which  we  have  heard  on  both  sides,  and  a  re- 
ference to  the  numerous  authorities  relied  upon,  I  am 
bound  to  say  that,  in  my  opinion,  the  decree  of  the  Master 
of  the  Rolh  must  be  affirmed. 

It  seems  to  me  quite  clear  that  upon  the  just  con- 
struction of  this  will  the  personal  representatives  of  the 
testator's  son  were,  in  the  events  which  happened,  en- 
titled to  a  share  of  the  personal  property  in  question ;  the 
son,  having  been  one  of  the  blood,  or  next  of  kin  of  the 
testator,  who  at  the  testator's  death  would,  by  virtue  of 
the  Statute  of  Distributions,  have  been  entitled  thereto 
in  case  t^e  testator  had  died  intestate.  Generally  speak- 
ing, where  there  is  a  bequest  to  one  for  life,  and  after  his 
decease  to  the  testator's  next  of  kin,  the  next  of  kin  who 
are  to  take  are  the  persons  who  answer  that  description 
at  the  death  of  the  testator,  and  not  those  who  answer 
that  description  at  the  death  of  the  first  taker.  Gifts  to 
a  class  following  a  bequest  of  the  same  property  for  life 
vest  immediately  upon  the  death  of  the  testator.  Nor 
does  it  make  any  difference  that  the  person  to  whom  such 
previous  life  interest  was  given  is  also  a  member  of  the 
class  to  take  on  his  death. 

There  is  here  a  bequest  to  the  testator's  son,  Robert^ 
for  life,  and  afterwards  to  his  children,  and  in  case  of  his 
having  no  children,  unto  such  person  and  persons  of  blood 
or  next  of  kin  of  the  testator  as  would,  by  virtue  of 
the  Statute  of  Distributions,  have  become  and  been  then 
entitied  thereto  in  case  he  had  died  intestate.  Robert, 
the  son,  was  one  of  the  class  who,  as  next  of  kin  of  the 
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testator,  would  have  been  entitled  at  the  testator's  death 
to  his  personalty  had  he  died  intestate;  and  the  son 
having  died  without  having  had  any  children,  lus  per- 
sonal representatives,  jonmayaci?,  are  entailed  to  an  equal 
share  with  his  four  surviving  sisters,  the  other  individuals 
of  the  class.  There  may  be,  as  in  the  last  case  of  Wharton 
V.  Barker f  before  Vice-Chancellor  Page  Wood,  a  clear  in- 
dication in  the  will  that  notwithstanding  the  use  of  such 
expressions,  the  time  for  ascertaining  the  class  is  the  time 
£xed  by  the  will  as  the  period  of  distribution.  But  in  the 
will  now  to  be  construed  nothing  appears  to  indicate  an 
intention  in  the  testator  contrary  to  the  general  rule; 
and  on  the  contrary  the  second  ^'  then  "  in  this  limitation, 
seems  expressly  to  refer  to  the  time  of  the  testator's  death 
as  the  period  when  the  class  was  to  be  ascertained. 

I  therefore  consider  it  quite  unnecessary  again  to  go 
over  the  long  string  of  authorities  on  this  subject,  and  to 
try  to  reconcile  them,  or  to  point  out  any  that  must  be 
considered  erratic. 

The  only  feasible  argument  against  the  right  of  tiie  re- 
presentatives of  die  son  to  a  share  in  the  personalty,  ap- 
peared to  me  to  be  that  tiie  next  of  kin  might  be  con- 
sidered to  have  taken  as  joint  tenants,  and  that  the  joint 
tenancy  was  not  determined  in  his  lifetime.  I  was  im- 
mediately struck  by  the  objection,  that  if  this  could  be 
rested  on  any  rule  of  law,  it  could  not  have  been  accord- 
ing to  the  intention  of  the  testator ;  for,  although  he 
might  not  actually  have  thought  of  his  son's  representa- 
tives taking  any  share  on  the  son  dying  without  children, 
he  could  not  have  meant  that  if  one  of  his  daughters 
should  die  leaving  children  in  the  [^lifetime  of  tiie  son 
her  children  should  not  take  a  share.  But  we  were  told 
that  upon  tiie  autiiorities  this  rigid  rule  of  law  was  esta- 
blished.    However,  on  reference  to  the  authorities  it  will 
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1860.  be  found  that  in  every  case  In  which  there  has  been  a  gift 
Bullock  to  persons  entitled  under  the  Statute  of  Distributions,  the 
DowNEs.  s^^te  has  been  held  to  regtdate  the  interest  taken  as 
well  as  the  parties  to  take;  and  that  upon  the  death  of 
individuals  of  the  class  who  were  so  entitled,  representa- 
tion has  been  always  admitted*  These  authorities,  I  have 
reason  to  believe  will  be  fully  exaihined  and  commented 
upon  by  a  noble  and  learned  friend,  whose  view  of  this 
question  your  Lordships  will  have  the  very  high  advan- 
tage of  hearing,  and,  therefore,  I  abstain  from  any  farther 
reference  to  them.  The  interest  being  determined  by  the 
interest  ^ven  to  the  next  of  kin  as  upon  an  intestacy^  it 
is  clearly  not  a  joint  tenancy ;  nor  indeed  is  it,  strictly 
speaking,  a  tenancy  in  common.  It  is  enough  to  say, 
that  in  case  of  the  death  of  one  of  the  class,  representation 
18  admitted. 

To  the  next  objection,  founded  on  the  Statute  of  Limi- 
tationcf,  3  &  4  Will.  4,  c.  27,  the  first  answer  attempted 
was^  that  this  statute  is  confined  to  real  estate,  and  does 
not  apply  to  a  pecuniary  legacy  not  charged  upon  land. 
But  I  am  of  opinion  that  section  40  would  be  a  bar  if  this 
were  a  suit  for  a  legacy.  Limiting  the  time  for  actions 
or  suits  to  recover  any  sum  of  money  secured  by  mort- 
gage, judgment  or  lien,  or  otherwise  charged  upon  or 
payable  out  of  any  land  or  rent  at  "  law  or  in  equity,^  it 
adds,  "  or  any  legacy ,**  t.  e.,  any  action  or  suit  to  recover 
any  legacy  whatsoever,  whether  or  not  it  be  charged 
upon  or  payable  out  of  any  land  or  rent  at  law  or  in 
equity. 

A  better  and  a  conclusive  answer  to  the  objection  is, 
that  this  is  neither  action  nor  suit  to  recover  a  legacy. 
The  Defendants  are  trustees,  in  whom  the  personal  pro- 
perty of  the  testator  was  vested  on  certain  trusts.  A 
considerable  part  of  that  property  stiU  remains  in  their 
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hands  undispoeed  of;  for  this  they  are  BtOl  acooimtable  to        I8QQL 
the  cestui  que  trust;  and  the  present  is  a  suit  calling  on      Bullock 
them  to  account  for  a  share  allied  to  be  dne  to  the  Plain-      j^^ 
tiSb  as  representatives  of  one  of  the  next  of  kin  of  the  tes- 
tator.  It  can  hardly  be  contended  that  there  beii^  a  con- 
tinning  dnty  to  distribute  the  property  among  the  next  of 
Idn,  and  the  tmstees -having  firom  time  to  time  paid  the 
interest  to  the  daughters  of  the  testator  or  their  represen- 
tativeSy  they  were  at  liberty  at  the  expiration  of  20 
years  firom  the  death  of  the  son,  to  claim  a  right  to  his 
share  as  their  own  property. 

By  the  only  remaining  objection  I  was  at  first  much 
strack,  and  I  thought  it  might  possibly  be  substantiated 
by  showing,  that  firom  the  course  of  dealing  which  had  so 
long  prevailed  in  the  fiunily>  founded  upon  the  supposition 
that  the  class  to  take  on  the  son  dying  without  children 
was  to  be  ascertained  at  his  death,  not  at  the  death  of  the 
testator,  and  that  the  daughters  were  entitled  to  divide  the 
whole  to  the  exdumon  of  the  representatives  o  f  the  son, 
a  fiunily  agreement  nnght  be  presumed  to  that  effect,  whidi 
cannot  now  be  disturbed.  Had  a  doubt  really  existed  as 
to  the  construction  of  the  will  in  the  lifetime  of  the  son, 
and  had  it  been  agreed  among  all  the  members  of  the 
family  that  the  son  should  be  considered  as  having  no  in- 
terest in  the  property  on  his  death  without  children,  and 
in  oonaderation  of  this  the  mother  had  made  over  to  him 
large  sums  of  money  which  she  would  otherwise  have  be- 
stowed upon  her  daughters,  I  do  not  think  that  afler  the 
death  of  the  mother  the  representatives  of  the  son  would 
have  been  permitted  to  set  aside  the  agreement  on  the 
ground  that  it  proceeded  on  a  mistake  of  law  as  to  the 
proper  construction  of  the  wilL  The  son  having  been 
lucrated  by  the  mistake,  and  the  allowance  to  the 
daughters  having  been  diminished  by  it,  hb  representa- 
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1^*  tives  could  not  fairly  claim  from  the  trustees  the  son's  fifth 
Bullock  share  of  the  property,  although  he  might  have  been  one 
DowNss.      of  the  five  next  of  kin  entitled  to  it. 

But  according  to  the  evidence  the  question  was  not 
considered  doubtful.  Although  fraud  is  not  imputed,  it 
appears  that  the  husband  of  one  of  the  sisters,  a  solicitor, 
and  the  solicitor  for  the  fiunily,  asserted  as  clear  law,  that 
the  son  would  have  no  title  to  a  share  as  one  of  the  next 
of  kin.  There  was  no  consideration  for  the  son  renounc- 
ing his  right  The  chief  part  of  the  mother*s  advances  to 
him  was  made  while  he  was  quite  a  young  man,  likely  to 
have  children,  and  although  the  correspondence  by  letter 
between  the  mother  and  son,  when  he  was  moribund, 
showed  that  they  reciprocally  took  an  erroneous  view  of  his 
rights,  he  then  gained  no  advantage  which  could  prevent 
his  representatives,  at  any  subsequent  time,  from  claiming 
a  share  to  which,  on  a  proper  construction  of  the  will,  they 
were  entitled. 

For  these  reasons,  my  Lords,  I  must  advise  your  Lord- 
ships that  the  appeal  be  dismissed  with  costs. 

Lord  Brougham: 

Mj  Lords,  I  take  entirely  the  same  view  of  this  case 
with  my  noble  and  learned  friend,  after  having  at  one 
period  of  the  discussion  had  very  considerable  doubt  upon 
the  point  of  joint  tenancy  ;  but  upon  examining  the  case 
itself,  and  upon  examining  former  cases,  I  have  come  to 
the  imhesitating  opinion  that  that  doubt  has  no  founda- 
tion. The  rule  is,  that  where  a  testator  gives  a  direction 
.  for  a  class  of  persons  to  take  according  to  the  Statute 
of  Distributions,  that  is  to  be  regarded  not  merely  as  a 
direction  to  point  out  or  discover  the  persons  who  are  to 
take,  but  as  affecting  the  interests  so  to  be  taken. 
My  Lords,  the  cases  are  almost  innumerable ;  my  noble 
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and  learned  friend  has  referred  to  a  Teiy  able  statement  IM). 
of  tlioae  cases  which  we  haTC  had  the  benefit  of  having 
aooeas  to,  which  has  been  |Hrepared  by  my  noble  and  ]x>i 
learned  friend  opposite,  who  will  presently  state  Aem 
more  fnlly  to  yoor  Lordships.  I  rely  upim  Jaeois  t. 
JmcobM  and  Lewis  y.  Morris,  as  layii^  down  dearly  this 
jffindple.  There  was  some  doubt  expressed  npcm  the 
point  in  the  case  of  Godkm  v.  Mmrpky  by  Vice-Chancel- 
lor Knight  Bruce.  There  was  no  decision  there,  but  he 
indicated  a  stroi^  inclination  of  opinion;  bat  in  the  subse- 
quent case  of  Martin  v.  GImfer,  and  also  in  the  case  of 
SirdT.  ZjcdUfyhe  certainly  came  toan 0{^)oate  conclusion. 
I  therefore  omsider  that  the  cases  taken  altogether  are  all 
one  way  uptm  this  point,  namely,  that  where  under  a  will 
property  is  to  go  to  the  persons  entitled  under  the  Statute 
of  Distributions,  and  there  is  no  indication  of  an  intention 
to  exclude  the  effect  of  the  Statute  of  Distributions  as  to 
interest  as  well  as  persons,  that  Statute  must  be  applied  to 
determine  the  interest  as  well  as  the  persons.  I  hesitate  to 
say  that  I  feel  no  doubt  that  they  did  tid^e  the  inheritance 
as  tenants  in  common,  but  it  is  sufficient  to  say  that  they 
did  not  take  in  joint  tenancy. 

I  therefore  think  with  my  noble  and  learned  friends  that 
this  appeal  ought  to  be  dismissed. 

Jjotu  CransDorA  : 

My  Lords,  upon  the  main  question  raised  in  this 
cause,  namely,  the  question  whether,  on  the  death  of 
Robert  Downes  in  1832,  the  residuary  personal  estate  of 
the  testator  became  divisible  in  fifths  or  in  fourths,  we 
should,  I  believe,  have  been  fully  prepared  to  give  our 
judgment  at  the  dose  of  the  argument. 

All  of  your  Lordships  then  present  were  satisfied  that 
the  decision  of  the  Master  of  the  Rolls  was  in  strict  con- 
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ormity  with  the  law  as  now  understood.  Where  a  testar 
tor,  having  by  his  will,  made  contingent  dispositions  of  his 
estate  or  of  any  part  of  it  to  take  effect  after  the  termina- 
tion of  particular  interests  for  life,  has  proceeded  to  direct 
that  if  the  contingencies  do  not  arise,  on  which  those  dis- 
positions are  to  take  effect,  then  the  property  shall  go  to 
his  next  of  kin  according  to  the  statute,  the  courts  have 
in  modem  times  held  that  primd  facie  his  language  is  to 
be  taken  to  refer  to  those  who  are  his  next  of  kin  at  his 
death,  not  to  those  who  may  happen  to  answer  that  de- 
scription at  the  determination  of  the  preceding  particular 
interests. 

This  rule  of  construction  in  general  prevails  even  though 
the  person  or  persons  taking  as  next  of  kin,  or  some  or 
one  of  them,  may  have  been  the  person  or  persons  entitled 
to  the  particular  interest.  It  is  true  that  there  are  autho- 
rities which  have  held  that  in  such  cases  the  property  is 
to  go  to  those  who  were  next  of  kin  at  the  termination  of 
the  preceding  interests ;  and  it  is  impossible  to  say  that 
the  language  of  a  will  may  not  be  such  as  to  show  that 
persons  answering  the  description  of  next  of  kin  according 
to  the  statute  at  some  time  other  than  that  of  the  testator's 
death,  may  have  been  those  intended  to  take.  But  as  a 
general  rule,  the  death  of  the  testator  is  the  time  to  which 
the  testator  must  be  held  to  refer.  Whether  the  circum- 
stances which  have  induced  the  Courts  to  put  on  the  will  a 
construction  different  from  that  which  the  general  rule 
would  have  prescribed,  have  in  all  cases  been  sufficient  to 
warrant  the  decisions,  is  a  matter  on  which  I  do  not  think 
it  necessary  to  speculate.  It  is  sufficient  to  say  that  I 
agree  with  the  Master  of  the  Rolls  in  the  conclusion  at 
which  he  arrived  in  this  case,  namely,  that  there  is  nothing 
in  this  will  to  warrant  a  deviation  from  the  general  rule. 
Neither  the  circumstance  that  the  son  was  himself  one 
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of  the  next  of  kin^  nor  the  use  of  the  words  ^^then  entitled/' 
as  describing  the  person  to  take  in  the  event  which  hap- 
pened of  the  son  dying  without  issue^  is  sufficient  to  affect 
the  constraction* 

The  son  was  one  of  the  persons  of  the  blood  of  the 
testator  who  would,  by  virtue  of  his  Statute  of  Distri- 
bationsy  have  become  entitled  to  his  personal  estate  if  he 
kad  died  intestate ;  and,  even  assuming  that  the  word 
"  then,**  as  connected  with  the  word  "  entitled,"  is  to  be 
read  as  an  adverb  of  time,  still  the  time  indicated  is  not 
tke  time  of  the  death  of  the  testator,  but  the  time  when 
the  persons  would  come  into  the  enjoyment  of  that  which 
is  bequeathed  to  them.  The  legatees  to  take  on  the  son 
dying  without  issue  are  not  the  persons  who  would  have 
been  entitled  if  the  testator  had  then  died,  but  those  who 
would  then  be  entitled  if  the  testator,  when  he  died, 
had  died  intestate. 

On  two  other  questions  discussed  at  the  bar  none  of 
jour  Lordships,  I  believe  had,  at  the  close  of  the  argu- 
ment, any  doubt  I  allude  to  the  defences  set  up, 
grounded,  first,  on  the  Statute  of  Limitations,  and,  se- 
condly, on  the  long  acquiescence  of  all  parties  interested. 

The  Statute  of  Limitations  can  have  no  operation  in  a 
case  like  the  present,  where  the  residuary  estate  has  been 
let  apart,  and  appropriated  on  the  trusts  of  the  will, 
whatever  those  trusts  may  be  ;  as  between  trustee  and 
cestui  qtte  trust,  the  statute  does  not  apply. 

The  defence  resting  on  the  ground  of  lapse  of  time 
and  long  acquiescence  obviously  fails.  There  has  been 
IK)  acquiescence  after  the  parties  interested  were  ap- 
prised of  their  rights ;  and  there  is  nothing  to  satisfy  me, 
if  that  be  material,  that  any  of  the  parties  have,  under  a 
mistaken  notion  of  their  rights,  made  dispositions  of  their 
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property  which  they  would  not  have  made  if  their  rights 
had  been  correctly  understood. 

On  all  these  grounds  your  Lordships  were,  as  I  be- 
lieve, prepared  at  the  close  of  the  argument,  to  express 
your  concurrence  in  the  decree  of  the  Master  of  the  Rolls, 
But  a  point  was  raised  in  the  course  of  the  discussion 
here,  not  it  seems  argued  before  the  Master  of  the  Rolls ; 
at  all  events  not  adverted  to  by  him  in  his  judgment  It 
was  contended  that,  assuming  it  to  be  true  that  the  son, 
as  well  as  the  four  daughters,  were  entitled  to  claim,  as 
coming  under  the  description  of  one  of  the  next  of  kin  of 
the  testator,  entitled,  according  to  the  Statute  of  Distri- 
butions, still  his  representatives  could  have  no  claim,  as 
he  and  his  sisters  must  be  deemed  to  have  taken  as  joint 
tenants ;  and  so  by  his  death,  the  whole  interest  survived 
to  his  sisters.  On  this  point  I  have  felt  considerable 
doubt.  The  language  of  the  will  merely  indicates,  by  a 
general  description,  the  persons  who  are  to  take  the  re- 
sidue. They  are  to  be  the  persons  who,  being  of  the 
blood  of  the  testator,  would  have  been  entitled  to  his 
personal  estate  by  virtue  of  the  Statute  of  Distributions. 
This  would  exclude  the  widow,  and  would  embrace  only 
his  son  and  four  daughters,  and  therefore  it  was  said 
the  will  must  be  read  as  if  the  direction  had  been  that 
the  trustees  should  hold  the  residuary  moneys,  stocks, 
funds  and  securities  in  trust  for  the  son  and  four 
daughters,  which  undoubtedly  would  have  made  them 
joint  tenants.  When  the  testator  died,  it  was  certain  who 
the  persons  were  who  would  take  in  the  event  of  the  son 
dying  without  issue ;  and  it  was  contended  that  the  will 
might  therefore  be  read  as  if,  instead  of  describing  those 
persons  by  the  description  of  next  of  kin,  according 
to  the  statute,  the  testator  had  described  them  all  by 
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name,  in  which  case  they  would  have  taken  as  joint 
tenanta. 

I  am  far  from  saying  that  interpreting  the  testator's 
ki^oage  with  strict  grammatical  accuracy  the  construc- 
tion contended  for  might  not  be  correct.  But  an  exami- 
nation of  the  authorities  has  satisfied  me  that  we  cannot 
ict  on  such  a  construction  without  overruling  a  number 
of  decisions,  which  have  given  to  words  similar  to  those 
now  before  us,  an  interpretation  different  from  that  con- 
tended for  by  the  Appellant.  The  authorities  seem  to 
establish,  that  where  there  is  a  bequest  to  the  persons 
who  would  have  been  entitled  imder  the  Statute  of  Dis- 
tributions, those  persons  are  to  take  as  they  would  have 
taken  if  there  had  been  an  intestacy. 

In  Mattison  v.  Tanfield  (J),  there  was  a  devise  of  real' 
estates  in  trust  for  the  person  or  persons  who  at  my  de- 
cease shall  be  next  of  kin  of  R,  /).,  according  to  the 
rtatote.  It  was  held  that  the  persons  entitled  took  un- 
equal shares  per  stirpes ^  and  not  per  capUA,  The  question 
of  joint  tenancy  did  not  arise  in  that  case,  as  the  devisees 
were  expressly  made  tenants  in  common ;  but  the  cir- 
cumstance that  they  took  in  unequal  shares  per  stirpes, 
shows  conclusively  that  the  words  used  did  more  than 
merely  indicate  who  were  the  persons  to  take. 

In  Martin  v.  Glover  (A),  under  a  bequest  to  the  persons 
who  would  have  been  entitled  under  the  Statute  of  Distri- 
butions, the  widow  and  only  child  were  held  to  take  in  the 
praportions  pointed  out  by  the  statute,  a  construction 
necessarily  excluding  joint  tenancy. 

In  Jenkins  v.  Gatoer  {I),  under  a  similar  bequest,  where 
tfie  testator  left  a  widow  and  a  sister,  but  no  issue,  the 


1800. 


Bullock 
Dowirns* 


(;)  3  Bear.  131. 
(k)  1  Coll.  270. 


(/)  2  Coll.  537. 


B  3 


22 


CASES  IN  THE  HOUSE  OF  LORDS. 


18C0. 


Bullock 

DOWNBB, 


widow  and  sister  were  held  to  take  eqnallj  as  tenants  in 
common. 

The  same  principle  was  acted  on  in  the  subsequent 
cases  of  Jacobs  v.  Jacobs  (m),  Horn  v.  Colman  {n),  Lewis  v. 
Morris  (o). 

I  am  aware  that  in  the  case  of  Richardson  v.  Richard^ 
son  (/>),  Vice  Chancellor  Shadtoell,  in  construing  a  similar 
bequest^  held  that  the  widow  and  four  children  of  the  • 
testator  took  as  joint  tenants,  but  this  is  the  only  case  in 
which  such  a  construction  has  prevailed,  for  Godhin  v. 
Murphy  might  have  been  decided  on  other  considerations^ 
and  the  very  learned  judge,  whose  decision  it  was,  has 
more  than  once  intimated  distrust  of  its  correctness. 

Considering,  then,  how  probable  it  is  that  many  estates 
have  been  administered  on  the  faith  that  the  law  has  been 
correctly  understood  in  the  numerous  cases  to  which 
I^have  referred,  and  considering  farther,  that  the  rule  of 
construction  there  acted  on  is  one  which  recommends 
itself  to  the  common  sense  of  mankind,  as  probidbly 
carrying  into  effect  the  real  intention  of  the  testator, 
I  think  your  Lordships  ought  not  to  depart  firom  it  merely 
because,  according  to  the  strict  grammatical  interpretation 
of  the  words,  they  do  no  more  than  point  out  who  are  the 
persons  intended  to  be  legatees,  without  mdicating  the 
quantum  or  quantity  of  the  interest  they  are  to  take. 

I  will  only  add,  that  I  do  not  think  the  case  is  altered 
merely  because  the  persons  to  take  are  not  all  the  next 
of  kin  according  to  the  statute,  but  all  excluding  (as  in 
this  case)  the  widow.  The  principle  must  be  the  same 
whether  all  are  to  be  benefited,  or  only  some.  The 
question  is,  whether  the  statute  is  to  be  looked  to  as  the 
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guide  in  interpreting  the  language  used^  and  as  showing 
not  merely  who  are  to  take5  but  how,  and  in  what  propor- 
tions they  are  to  take.  If  it  is,  1  see  no  difference  whether 
all  the  persons  entitled  under  the  statute  are  indicated,  or 
only  a  part  of  them. 

On  these  grounds  I  advise  your  Lordships  to  dismiss 
thb  appeal  with  costs. 

Lord  Wensleydale : 

My  Lords,  three  questions  arise  in  this  case ;  the  first, 
as  to  the  construction  of  the  clause  in  the  will  of  the 
Severend  Andrew  Downes;  the  second,  whether  the 
Plaintiff's  claim  was  barred  by  the  Statute  of  Limitations; 
third,  whether  the  laches  of  the  Plaintiff  in  lying  by  for 
so  many  years  afford  any  answer. 

I  think  it  unnecessary  to  enter  into  the  second  and 
third  questions;  I  agree  in  the  opinion  so  clearly  expressed 
by  the  Master  of  the  Rolls  upon  that  part  of  the  case. 

The  only  question  remaining  is,  as  to  the  construction 
of  the  clause  in  the  will,  which  gives  the  property  over 
in  the  event  of  there  not  being  a  child  or  children  of 
Robert  Doumes,  who  should  obtain  a  vested  interest  under 
the  prior  trust  in  the  property  devised.  On  the  part  of 
the  Appellant  it  was  contended,  first,  that  the  true  con- 
struction was,  that  on  the  event  occurring,  the  persons  to 
whom  the  property  was  to  be  given,  were  those  who  would 
have  been  next  of  kin  of  the  testator  if  he  had  tlien  died 
intestate ; — secondly,  that  the  clause  only  designating  the 
persons  who  were  to  take  by  description,  and  not  stating 
what  interest  they  should  take,  the  true  construction  was, 
that  it  should  be  read  as  if  all  those  persons  who  filled 
that  character  were  introduced  bv  name  into  the  will ; 
and  so  read^  that  they  must  all  take  the  entire  interest, 
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and  there  being  no  words  of  distribution,  they  must  all 
take  as  joint  tenants. 

I  agree  in  opinion  with  my  noble  and  learned  friends 
on  the  first  of  these  propositions.  On  the  second  I  am 
not  satisfied,  so  as  to  be  able  to  concur  with  them* 

For  the  proper  construction  of  this  devise  we  must 
apply  the  established  rules.  The  question  is  strictly  not 
what  the  testator  meant,  but  what  is  the  meaning  of  the 
words ;  for  the  use  of  the  expression  **  the  intention  of 
the  testator,''  is  apt  to  lead  the  mind  to  speculate  as  to 
what  the  testator  meant  to  do,  instead  of  inquiring  what 
he  has  done.  And  farther,  the  words  used  must  be  read 
in  their  ordinary  and  grammatical  sense,  unless  that  con- 
struction would  lead  to  some  obvious  absurdity  or  incon- 
sistency repugnant  to  the  declared  intentions  of  the 
testator,  to  be  collected  from  the  whole  instrument. 

It  is  much  more  useful  to  attend  closely  to  these  mles^ 
than  to  look  out  for  guides  in  decisions  on  the  construction 
of  words  in  similar  .instruments.  It  seldom  happens  that 
the  decisions  on  the  meaning  of  words  in  one  instrument 
are  of  any  assistance  in  the  construction  of  others,  the  con- 
text in  each  case,  and  the  circumstances 'adnnssible  in 
evidence  vary  so  much  as  to  give  a  different  meaning  to 
the  expressions  used. 

It  may  happen  indeed,  but  it  must  be  rarely,  that  some 
particular  words  have  by  a  long  previous  course  of  decisions 
acquired  a  certain  meaning,  and  may  be  supposed  to  have 
been  used  in  that  acquired  sense  by  the  framer  of  the 
instrument,  but  subsequent  decisions  on  somewhat  similar 
words  used  in  other  instruments  can  hardly  ever  be  of  the 
least  use,  though  it  is  the  common  practice  to  quote  them 
all  at  length. 

Aj^lying  these  rules,  the  persons  who  would  by  the 
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Statate  of  Distribution  of  Intestates'  Effects  have  been 
entitled  to  them  in  case  he  died  intestate,  are  those  who 
filled  the  character  of  wife  or  next  of  kin  at  the  time  of 
the  tesiatof^s  death.  The  testator  has  provided  that  those 
(except  tlie  widow),  if  there  should  be  no  child  of  his  son 
Jtobert  who  should  obtain  a  vested  interest,  should  receive 
the  residue  of  his  estate ;  but  he  has  not  said  that  those 
who  would  have  been  entitled  if  the  testator  had  Aen  died, 
that  is  died  at  the  time  of  the  event  happening,  should 
be  entitled.  The  daughters  and  son  of  the  testator  are 
the  persons  who  answer  the  description.  It  has  long  been 
held  that  courts  should  try  to  construe  every  legacy  so  «8 
to  make  it  vest  at  the  earliest  possible  period  consistent  with 
the  words  of  the  bequest,  and  not  to  be  contii^ent  unless 
the  words  require  it ;  and  therefore  we  ought  to  hold  that 
this  legacy  to  the  next  of  kin  should  be  construed  as 
giving  the  residue  to  the  son  and  daughters,  subject  to  the 
son's  life  estate.  To  interpolate  the  word  then  before 
the  word  died  is  to  add  to  the  will  something  that  is  not 
within  it,  and  is  contrary  to  the  rule  of  construction  of 
written  instruments,  now  fully  established,  of  looking  for 
the  meaning  of  the  words  in  the  will,  but  adding  none.  I 
should  rather  have  thought,  if  there  was  not  so  strong  a 
tendency  in  Courts  to  construe  all  legacies  to  be  vested  at 
the  earliest  possible  period,  that  the  natural  meaning  of 
the  words  used  was,  that,  on  the  death  of  his  son  without 
issue,  the  property  should  then  be  divided  amongst  those 
who  filled  the  character  of  next  of  kin  at  that  time,  and 
not  at  that  when  the  testator  died,  and  that  the  son  could 
not  then  have  taken  a  share,  because  he  was  no  longer  alive. 
But  in  compliance  with  the  rule  above  mentioned,  I  think 
we  ought  to  hold  that  all  who  were  next  of  kin  at  his 
death  then  took  a  vested  interest  in  remainder  after  the 
song's  life  estate.     I  think,  therefore,  that  the  Master  of 
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the  Rolls  came  to  a  perfectly  right  conclusion  on  this  part 
of  the  case. 

The  next  question  is^  what  is  the  proper  construction, 
applying  the  same  rule^  of  the  latter  part  of  the  clause 
in  question? — [His  Lordship  read  the  clause.] — The 
persons  who  are  the  intended  legatees  are  sufficiently 
described^  but  nothing  is  expressly  said  as  to  the  nature 
of  the  estate  they  were  to  take.  When  those  persons 
are  ascertained,  you  are  to  insert  into  the  will  their 
names ;  and  that  done,  the  persons  so  named  would  take 
the  whole,  and  there  being  no  words  of  distribution, 
wpuld  take  the  whole  as  joint  tenants,  unless  you  can 
collect  some  farther  qualification  from  other  words  in 
tha  wilL  My  noble  and  learned  friends  are  of  opinion 
that  this  may  be  done^  and  my  doubts  as  to  that  part  of 
the  case  will  produce  no  effect.  I  think  if  the  testator 
had  left  the  whole  to  those  who  would  have  been  entitled 
thereto  under  the  StJatute  of  Distributions,  there  might  be 
some  good  ground  to  say  that  he  meant  them  to  take  the 
whole  as  they  would  have  taken  it  under  an  intestacy. 
That  is  the  case  of  Horn  v.  Colman  (^),  before  Vice- 
Chancellor  Stuarty  for  the  next  of  kin  were  the  only 
persons  there  entitled,  and  other  cases  to  the  same  efiTect 
which  were  cited  in  the  argument.  But  in  this  case  he 
has  given  the  whole  to  those  who,  under  the  statute,  would 
take  only  two-thirdsj  for  the  wife  would  take  one-third. 
It  seems  to  me  that  the  bequest,  taken  as  it  stands, 
means  clearly  that  the  next  of  kin  are  to  take  the  whole. 
He  expresses  no  intention  that  they  are  to  take  less 
than  the  whole.  It  cannot  be  held  that  the  bequest  is  to 
be  cut  down  to  two-thirds,  and  that  he  died  intestate  as 
to  the  remaining  one-third.     If  that  could  be  done,  those 
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who  were  next  of  kin  to  the  testfttor^s  widow,  who  died         1800. 
in  1836,  at  the  time  of  her  death  would  be  entitled  to 
share  that  one-third,  and  the  decree  would  not  be  right,      j^, 
But  I  think  it  impoesible  to  contend  that  the  meaning  of 
the  words  used  is  not  that  the  legatees  are  the  persons  to 
take  the  whole. 

The  Master  of  the  RoUs  suggests  that  the  words 
^  would  have  been  entitled  thereto  in  case  I  had  died 
intestate,"  mean  as  if  he  had  died  intestate,  and  the  per- 
sons of  my  blood,  who  are  the  next  of  kin  pointed  out  by 
the  statute,  had  been  the  only  persams  emtided  nrnder  the 
statute. 

But  this  is  to  introduce  many  additional  words  into  the 
wilL  Whether  the  testator  had  the  idea  of  so  bequeath- 
ing  his  proper^,  is  a  pure  matter  of  oonjecture,  very 
likely  not  an  improbable  one,  but  the  words  to  carry  thai 
intention  into  effect  are  wanting.  K  he  meant  it,  he  cer- 
tainly has  not  said  so. 

The  result  i^,  tliat  in  putting  a  just  construction  on  this 
will,  1  cannot  help  thinking  we  ought  to  hold  that  the  tes- 
tator meant  that  all  the  next  of  kin  should  take  the  whole, 
and  not  having  expressed  any  other  intention,  they  must 
take  as  joint  tenants,  and  consequently  that  on  the  death  of 
Robert,  the  sisters  took  by  suryivorship.  And  this  result 
is  satisfactory,  as  it  is  in  conformity  with  the  mode  in 
which  the  members  of  the  family  have  enjoyed  the  pro- 
perty for  so  many  years. 

Lord  Kingsdawn  : 

On  the  only  point  on  which  there  is  any  difference  of 
opinion  amongst  your  Lordships,  I  have  never  myself 
entertained  any  doubt.  On  the  happening  of  the  event 
contemplated,  the  trustees  are  "  to  pay,"  &c. — [His  Lord- 
ship read  the  clause.] — There  is  no  gift  except  in  the 
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J  860.  direction  to  pay  and  transfer.  There  is  no  expression  of 
Bullock  the  interest  which  any  of  the  persons  who  may  answer 
DowNEs.  ^®  description  are  to  take^  except  by  reference  to  their 
title  under  the  statute.  They  are  to  take  according  to 
their  title  under  the  statute.  The  words  seem  to  me, 
according  to  their  natural  import,  to  mean  this :  *^  My 
trustees  shall  transfer  the  funds  according  to  the  title 
created  by  the  statute  amongst  my  next  of  kin,"  and  I 
think  that  this  is  the  construction  settled  by  the  decided 
cases.  It  is  useless  to  go  again  through  the  authorities 
which  have  been  cited  by  my  noble  and  learned  friend 
below  me.  It  may,  however,  be  worth  while  to  make  one 
or  two  observations  on  the  two  cases  which  are  supposed 
to  be  opposed  to  this  construction,  which  I  think  the  true 
one,  the  cases  of  Richardson  v.  Richardson  and  Godhin  v. 
Murphy. 

In  Richardson  v.  Richardson  (r)  the  trust  was  to  assign 
unto  and  among  the  person  or  persons  who  at  the  time  of 
the  testator's  death  would  be  entitled  under  the  Statute  of 
Distributions.  There  were  a  widow  and  four  children, 
and  it  was  argued  on  behalf  of  the  children  that  the 
words  ^^  unto  and  amongst"  created  a  tenancy  in  common 
(for  which  authorities  were  cited),  and  that  the  children 
were,  therefore,  entitled  to  take  equal  shares  as  tenants 
in  common  with  the  mother. 

It  was  argued  on  the  other  side,  that  the  statute  was  to 
be  resorted  to  not  only  for  the  purpose  of  ascertaining 
the  parties  to  take,  but  also  the  shares.  The  Vice  Chan- 
cettor  held  that  the  Plaintiffs,  t.  ^.,  the  children  and  their 
mother,  took  the  estates  in  equal  shares  as  tenants  in 
conunon. 

This  case  occurred  in  1845,  but  neither  of  the  preced- 

» 

(r)  14  Sim.  626. 
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ing  cases  of  Mattison  y.  Tanfield  and  Mattin  v.  Glover         ^^^' 
was  referred  to.     This  decision  proceeded,  as  I  collect^      Bullock 
on  the  ground  that  the  gift  to  the  legatees  as  tenants  in      Downbs, 
common  excluded  the  statute,  and  had  the  same  effect  as 
would  have  been  attributed  to  the  word  "  equally."    No 
reason  is  assigned  in  the  report  for  the  judgment  which  is 
expressed  in  the  words  above  quoted. 

The  case  of  Godkin  y.  Murphy  {8\  when  it  is  examined, 
has  really  no  bearing  upon  the  question*  The  limitation 
there  was  to  such  persons  as  would  be  entitled  under  the 
statute.  There  was  no  decision ;  but  Lord  Justice  Knight 
Bruce,  then  Vice-Chancellor^  expressed  an  opinion^  that 
as  the  testator  had  made  a  gift  to  those  who  would  be  en- 
titled if  he  had  made  no  gift,  he  must  be  understood  to  in- 
tend something  different  from  that  which  would  have  hap- 
pened if  he  had  made  no  gift,  and  that,  to  create  such  dif- 
ference, the  words  must  be  read  either  as  intending  next 
of  kin  at  a  time  different  from  that  provided  by  the  statute^ 
or  as  creating  an  interest  different  from  that  given  by  the 
statute,  viz.,  a  joint  tenancy,  instead  of  a  tenancy  in  com- 
mon amongst  those  who  would  be  entitled  under  the 
statute.  This  reasoning  is  not,  perhaps,  very  satisfactory. 
It  seems  to  me  inconsistent  with  the  subsequent  decision 
of  the  same  learned  Judge  in  Martin  v.  Glover,  and  he 
himself  in  the  case  of  Bird  v.  Luckie  (t)y  expresses  some 
doubt  about  it.  But  however  that  may  be,  the  ground 
of  the  observations  in  that  case  entirely  fails  in  the  present, 
for  here,  there  was  an  obvious  reason  for  the  gift,  though 
the  parties  intended  to  take  were  to  take  according  to  the 
statute,  for  the  next  of  kin  were  alone  the  objects  of  the 
testator's  bounty,  and  the  widow  was  excluded. 

The  authorities  seem  to  me  to  bear  out  the  proposition, 

(*)  2  Yo.  &  Coll.  361.  (0  8  Hare,  307. 
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1800.  in  itself  (as  I  think)  perfectly  reasonable^  and  most  likely  to 
Bullock  give  effect  to  the  intention  of  testators^  that  under  a  direc- 
Doi^KS.  *J^^  ^  P»y  to  those  entitled  under  the  statute,  if  no  other 
expression  or  indication  of  intention  be  found  as  to  the  in- 
terests to  be  given,  reference  must  be  had  to  the  statute 
for  the  measure  as  well  as  the  objects  of  the  gift.  The 
rule  laid  down  by  Vice-Chancellor  Stuart  in  Horn  v. 
Colman,  that  if  the  reference  to  the  statute  is  for  the  pur- 
pose of  ascertaining  only  the  object,  and  not  the  measure 
of  the  gift,  the  parties  will  not  take  according  to  the 
statute,  is  no  doubt  a  sound  one,  though  the  cases  to.  which 
he  refers  in  support  of  it  do  not  seem  to  apply.  There 
may  be  words  to  restrict  the  effect  of  this  reference,  as  it 
was  held  that  there  were  in  Richardson  v.  Richardson,  and 
as  Lord  Longdate  held,  that  there  might  be  in  Mattison  v. 
.  Tanjkldy  such  as  ^^  equally"  amongst  the  objects,  and  so 
on,  but  it  seems  to  me  that  the  other  is  the  natural  construc- 
tion of  the  words,  and  that,  according  to  the  authorities, 
unless  there  be  something  in  the  context  to  exclude  it,  it 
must  prevaiL  For  these  reasons  I  think  that  the 
children  took  as  tenants  in  common. 

Mr.  Follett.  Will  your  Lordships  permit  me  to  say  one 
word  with  regard  to  the  costs  of  this  appeal.  Your  Lord- 
ships observe  that  the  difficulty  is  raised  by  the  act  of 
the  testator;  and  there  is  some  difference  of  opinion 
among  your  Lordships,  owing  to  the  obscurity  in  the  will ; 
and  probably  your  Lordships  may  think  it  right  to  do  in 
this  case  as  was  done  in  that  of  Wing  v.  Angrave  (w), 
where  there  was  a  difference  of  opinion  among  your 
Lordships,  not  to  order  the  costs  of  the  appeal  to  be  paid 
by  the  Appellant.     I  apprehend  that  this  is  a  case  in 

{u)  AnUy  Vol.  VIII.  pp.  183-224. 
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wliich,  according  to  the  ordinary  course^  the  costs  would        I860, 
be  paidont  of  the  testator's  estate  ^  as  the  difficulty  has      Bullock 
been  created  entirely  by  him.  Downes. 

Hie  Lord  Chancellor.  I  shall  readily  defer  to  the  view 
which  your  Lordships  may  take  upon  this  point,  but  I 
hftye  always  a  reluctance,  sitting  in  a  court  of  appeal,  to 
order  the  coets  to  be  paid  out  of  the  estate,  because  it 
may  have  the  effect  of  encouraging  appeals  where  there 
may  be  no  ground  for  them.  I  do  not  say  that  this  was 
an  improper  appeal,  but  I  have  known  appeals  brought 
in  the  hope  that  the  costs  would  be  paid  out  of  the  estate ; 
but  if  your  Lordships  are  of  opinion  that  it  should  be  so, 
I  shall  readily  acquiesce. 

Lord  Kingsdown,  I  think  there  should  be  no  costs. 

Lord  CranwortiL,  I  think  the  circumstance  of  long  ac- 
quiescence may  be  taken  into  consideration  upon  the 
question  of  costs. 

The  Lord  Chancellor.  I  am  very  glad  to  concur  in  dis- 
missing the  appeal  without  costs,  considering  the  long 
acquiescence  which  there  has  been.  I  expressed  my 
opinion  that,  after  the  long  acquiescence,  it  was  to  be 
T^etted  that  there  should  be  any  disturbance  of  the 
coarse  of  dealing  in  the  family. 

Lord  Brougham.  On  that  groimd  I  agree  in  no  costs 
being  given,  but  not  at  all  upon  the  ground  of  their  being 
a  doubt  expressed,  or  even  a  difference  of  opinion.  That 
could  be  no  ground  whatever. 

Lord  Wensleydale.  No  costs  are  given,  but  we  do  not 
order  the  costs  to  be  paid  out  of  the  estate. 

Lord  Brougham.  No,  it  is  without  costs. 

Decree  affirmed,  and  appeal  dismissed. 

Lords'  Journals,  24  July  1860. 
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Jane  25. 

July  6. 

Ang^nst  3. 

StaiuU. 
HeadingMto 

SficHont* 
8  Viet.  e.  18. 

''Lands 

Clauses  Can- 

solidaHonAety 

1845." 

« -Sue*." 
Pleading. 


The  Eastekn  Counties  and  the  London^    a      n    *. 
and  Blackwall  Railway  Companies/     ^^  ^ 

Francis  Mabbiage        -        -        -        -  Respondent. 

The  Lands  Clauses  Consolidation  Act,  1845,  is  divided  into  different 
sabjects  by  headings,  which  are  accompanied  by  corresponding 
words  in  the  margin.  Thus  there  is  a  divbion  marked  by  the 
words  ''  intersected  lands "  in  the  margin.  In  the  body  of  the 
statute  is  a  line  containing  these  words  as  a  heading :  ''  And  with 
respect  to  small  portions  of  intersected  land,  be  it  enacted,  as 
follows."  Then  come  two  sections,  the  first  of  which  (the  9Sd) 
begins  thus :  **  If  any  lands  not  being  situate  in  a  town,  &c" 
The  second  of  the  two  sections  (the  94th}  begins,  **  If  any  such  land 
shall  be  so  cut  through  and  divided :" 

Held,  that  the  word  such  in  the  94th  section  b  not  confined  to 
''  lands  not  being  situate  in  a  town,"  as  described  in  the  98d  sec- 
tion, but  applies  to  the  words  in  the  general  heading,  *'  small  por- 
tions of  intersected  land." 

An  action  was  brought  against  a  railway  company  for  not  making  a 
communication  between  small  portions  of  intersected  lands  as  re- 
quired by  the  93d  section.  The  company  pleaded  and  claimed 
the  benefit  of  the  94th  section,  and  in  the  course  of  the  plea 
averred  that  the  lands  were  not  situate  in  a  town.  This  averment 
was  found  against  the  company  : 

Held,  that  it  was  an  immaterial  averment,  and  that  notwithstand- 
ing this  finding,  the  company  was  entitled  to  the  benefit  of  the 
94th  section. 


This  was  an  Appeal  in  pursuance  of  the  provisions  of 
Common  Law  Procedure  Act,  1854. 

The  Plaintiff  was  the  owner  of  certain  lands  in  the 
parish  of  Leigh^  in  the  county  of  Essex.  The  Defen- 
dants made  their  railways  under  the  provisions  of  certain 
private  Acts  passed  in  1852  and  1854,  with  which  the 
provisions  of  the  Bailway  Clauses  Consolidation  Act  of 
1845  were  incorporated.  The  question  to  be  decided  on 
appeal  related  solely  to  the  construction  of  two  clauses, 
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93  and  94  in  the  last-mentioned  Act  The  Plaintiff  declared        1 8G0. 
in  mandamus.     The  declaration  set  forth  the  title  of  the      Eastrrn 
Defendants  under  these  Acts,  and  then  alleged  that  the  ^cwi^p^mm^ 
PlainUff  was  the  owner  of  the  property  in  question,  con-  v. 

nsting  of  a  capital  messuage,  with  a  yard  in  the  rear 
thereof  and  adjoining  thereto,  and  buildings  on  each  side, 
tnd  also  a  garden  in  the  rear  of  the  yard,  and  adjoining 
thereto ;  that  these  premises  were  situate  in  a  town  within 
the  true  intent  and  meaning  of  the  said  Act,  called, 
*^  The  Liands  Clauses  Consolidation  Act,  1845 :"  that  the 
Defendants  constructed  their  railway  upon  and  through 
the  lands  and  premises  of  the  Plaintiff,  and  thereby  in* 
tersected,  cut  through  and  divided  his  lands  and  premises, 
and  severed  the  garden  from  the  messuage,  and  interrupted 
the  use  of  the  same,  and  it  thereby  became  necessary,  for 
the  purpose  of  making  good  such  interruption,  that 
accommodation  works  should  be  made  by  the  Defendants ; 
that  the  Plaintiff  demanded  of  the  Defendants  to  make 
such  accommodation  works,  but  that  they  refused, 
&c  And  so  he  prayed  that  a  mandamus  might  issue. 
The  Defendants  pleaded  several  pleas,  of  which  the  third 
alone  is  material  to  be  considered.  It  contained,  among 
many  others,  the  following  allegation :  "  And  the  Defen- 
dants say  that  the  said  pieces  of  land,  premises,  and  here- 
ditaments so  cut  through  and  divided  were  not  situate  in 
a  town  or  built  upon,  and  that  the  said  last-mentioned 
part  so  severed  as  aforesaid  was  of  less  extent  that  half 
a  statute  acre,  and  of  less  value  than  the  expense  of 
making  the  said  communication  or  any  such  communica- 
tion as  by  any  of  the  said  Acts  of  Parliament  the  Defen- 
dants were,  or  would  be,  compellable  to  make ;"  and  that 
the  Defendants  required  him  to  sell  the  same,  &c. 
Issue  was  joined,  on  this  plea. 

VOL.  IX.  c 
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isr^.  At   the  trial  before  Mr.  Baron   Martin  on   the  7th 

Eastern       July  1856^  the  Defendants  did  not  prove  their  aUegatioo, 

^Comp^ik"^"  "  ^^^^  *^®  ^^  P^®^^®  ^^  ^^*  prenuses,  and  heredita- 
V.  ments  so  cut  through  and  divided,  were  not  situate  in  a 

town,"  and  it  was  found  by  the  jury  that  the  premises 
were  situated  in  a  town ;  whereupon  the  learned  Baron 
directed  the  jury  to  find  a  verdict  for  the  Plaintiff,  and 
reserved  to  the  Defendants  leave  to  move  to  set  aside  that 
verdict,  and  to  enter  a  verdict  for  them,  upon  the  third 
plea,  if  the  case,  as  disclosed  by  that  plea,  and  as  proved, 
should  be  held  to  come  within  the  94th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845. 

The  rule  was  obtained  and  cause  was  shown  before 
Barons  Aldersoriy  Martin^  and  Bramwell,  and  time  was 
taken  to  consider  the  judgment  Before  it  was  delivered, 
Mr.  Baron  Alderson  died  ;  and  as  Barons  Martin  and 
Bramwell  differed  in  opinion,  the  rule  was,  in  point  of 
form  discharged  (a).  An  appeal  was  heard  in  the 
Exchequer  Chamber,  before  Lord  Chief  Justice  Cochbumy 
Justices  Erlcy  Williamsy  Crompton,  and  Willesi  and  the 
last-named  learned  judge  delivered  the  opinion  of  Justices 
WilliamSy  Crompton^  and  himself  in  affirmance  of  the 
judgment  of  the  Court  of  Exchequer,  Mr.  Justices  Erk 
being  of  a  different  opinion.  This  appeal  was  then 
brought. 

The  judges  were  summoned,  and  Lord  Chief  Justice 
Erhy  Lord  Chief  Baron  Pollock^  Mr.  Justice  Wightman^ 
Mr.  Justice  Williamsy  Mr.  Justice  Crompton^  Mr.  Baron 
Bramtoelly  Mr*  Baron  Channell,  and  Mr.  Justice  Blacks 
bum  attended. 

(o)  2  Hurl.  &  Nor.  G23,  631,  645. 
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Mr.  MelUsh  and  Mr.  Harrison  for  the  Appellants :  1^^* 

The  question  here  is,  as  to  the  construction  of  the  93cl  &  q^^^^^\ 
Hih  sections  of  the  Lands  Clauses  Consolidation  Act,  1845.     Compamib« 
Fallg  y.  The  Belfast  Railway  Company  {b)  is  a  case  in    n^mi^Qs, 
which  a  decision  has  already  been  pronounced  in  Ireland, 
to  the  effect  that  the  94th  section  applies  to  all  intersected 
lands,  as  described  in  the  general  heading  put  above  these 
sections  (e),  and  is  not  confined  to  lands  situated  in  a  town 

{b)  11  It.  Com.  Law  Rep.  184. 

(c)  There  is  in  the  printed  edition  of  the  Statutes  a  maiginal  divi  - 
lion,  entitled  "  Intersected  Lands;"  there  is  then  a  heading  in  the 
wtrds  printed  in  a  separate  line :  ^  And  with  respect  to  small  portions 
of  intersected  lands,  be  it  enacted  as  follows.'*  The  9dd  section  im- 
mediately afterwards  begins  thus :  **  If  any  lands  not  being  situate  in 
a  town  or  built  upon,  shall  be  so  cut  through  and  divided  by  the 
works,  as  to  leave,  either  on  both  sides,  or  on  one  side  thereof,  a  less 
quantity  of  land  than  half  a  statute  acre,  and  if  the  owner  of  such 
tmall  paicd  of  land  require  the  promoters  of  the  undertaking  to  pur- 
chase the  same  along  wiUi  the  other  land  required  for  the  purposes 
of  the  ^edal  Act,  the  promoters  of  the  undertaking  shall  purchase 
the  tame  accordingly,  unless  the  owner  thereof  have  oUier  land 
adjoining  to  that  so  left,  into  which  the  same  can  be  thrown  so  as  to 
be  conveniently  occupied  therewith ':  and  if  such  owner  have  any 
other  land  so  adjoining,  the  promoters  of  the  undertaking  shall,  if  so 
required  by  the  owner,  at  their  own  expense,  throw  the  piece  of  land 
10  left  into  such  adjoining  land  by  removing  the  fences  and  levelling 
the  sites  thereof,  and  by  soiling  the  same  in  a  sufficient  and  work- 
manUke  manner."  The  d4th  section  follows  in  these  terms :  **  If 
any  such  land  shall  be  so  cut  through  and  divided  as  to  leave  on 
either  side  of  the  works  a  piece  of  land  of  less  extent  than  half  a  sta- 
tute acre,  or  of  leas  value  than  the  expense  of  making  a  bridge,  cul- 
vert, or  other  such  communication  between  the  land  so  divided,  as 
the  promoters  of  the  undertaking  are,  under  the  provisions  of  this 
or  the  special  Act  compellable  to  make,  and  if  the.  owners  of  such 
lands  have  not  other  lands  adjoining  such  piece  of  land,  and  require 
the  promoters  of  the  undertaking  to  make  such  communication,  then 
the  promoters  of  the  undertaking  may  require  such  owner  to  sell 
to  them  such  piece  of  land,  and  any  dispute  as  to  the  value  of  such 
piece  of  land,  or  as  to  what  would  be  the  expense  of  making  such 
cummunication,  shall  be  ascertained,"  ^c. 

C  '2 
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or  not  built   upon,    to  which  alone  the  93rd  section 
refers. 

Mr.  Lush  and  Mr.  Couch  for  the  Respondent  r 

That  case  cannot  be  cited  as  authoritative  in  this  argu- 
ment|  for  that  is  now  the  very  point  in  discussion. 
Besides,  the  dictum  there  is  not  adopted  by  Mr.  Justice 
Cramptauy  who  was  one  of  the  three  Judges  who  heard 
that  case  (d). 

The  Lord  Chancellor  (Lord  Campbell)  proposed  the 
following  question  for  the  consideration  of  the  Judges : — 
**  Is  the  operation  of  the  94th  section  of  the  8th  Vict.  c.  18, 
confined  to  lands  not  situate  in.a  town  or  not  built  upon^" 

Mr.  Justice  Blackburn : 

In  my  opinion  the  operation  of  the  94th  section  of  the 
Lands  Clauses  Consolidation  Act  is  confined  to  land  not 
situate  in  a  town  or  not  built  upon.  I  might  have  con- 
fined myself  to  referring  your  Lordships  to  the  reasons 
contained  in  the  judgment  delivered  in  the  Exchequer 
Chamber  by  Mr.  Justice  fVtllesy  in  which  I  entirely  con- 
eur;  but  I  will  state  some  additional  observations  that 
have  weight  with  mc 

The  question  is  entirely  one  as  to  the  construction  of 

the  Act.     We  arc  bound  to  look  at  the  language  used  in 

the  Act,  construing  it  with  reference  to  the  object  with 

respect  to  which  the  legislature  has  used  that  language, 

but  construing  it  in  its  ordinary  grammatical  sense,  imless 

there  is  something  in  the  subject  matter  or  the  context  to 

show  that  it  is  to  be  understood  in  some  other  sense,  and 

doing  all  this  we  are  to  say  what  is  the  intention  of  the 

legislature  expressed  by  that  language. 

(d)  It  has  not  been  deemed  necessary  to  give  the  arguments  of 
counsel,  every  possible  topic  being  so  fully  referred  to  in  the  opinions 
of  the  judges  and  the  judgments  of  the  Lonls. 
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The  Lands  Clausefl  Consolidation  Act  is  one  passed  for        1^^* 
the  purpose  of  embodying  in  one  Act  the  provisions      Eastern 
usually  introduced  in  special  Acts^  so  that  the  whole  or     c^^p^ies^' 
part  of  these  clauses  may  be  incorporated  in  special  Acts.  ^* 

It  was  convenient  to  group  together  the  clauses  relating        

to  different  subjects^  so  that  they  might  readily  be  re-    j^'*  J'>»*»c6 

ferred  to  in  the  special  Acts^  and  incorporated  or  excluded 

from  them.    For  this  purpose  the  various  clauses  relating 

to  each  separate  subject  are  collected  under  separate  head- 

ii^s.     One  of  those  headings  is  as  follows :  '^  And  with 

respect  to  small  portions  of  intersected  land^  be  it  enacted 

as  follows;"  under,  it  follow  two  sections^  93,  94,  and  no 

more.    [His  Lordship  stated  both  the  sections.] 

It  is  an  ordinary  rule,  not  so  much  of  law  as  of  the 
grammatical  ^construction  of  the  English  language,  that 
words  of  Tehk^on  primd  facie  refer  to  the  nearest  antece- 
dent; and  **  such"  in  this  passage  is  a  word  of  relation 
referring  to  some  land  or  other.  The  context  shows  that 
it  cannot  refer  to  the  ctdjoining  land  which  has  been  last 
mentioned.  We  have  to  say  whether  it  refers  to  the 
lands  mentioned  in  the  beginning  of  section  93,  which  is 
the  next  antecedent,  or  to  the  ^^  intersected  land"  men- 
tioned in  the  heading  to  these  two  sections,  which  is  an 
antecedent  not  very  remote,  but  more  remote  than  the 
other.  The  land  in  the  beginning  of  section  93,  is  not 
only  the  nearest  in  position  to  the  words  ^'such  land"  in 
the  beginning  of  section  94,  but  it  is  connected  with 
nmilar  words.  In  section  93  the  language  is,  **  if  any 
lands,  not  being  situate  in  a  town  or  built  upon,  shall 
he  to  cut  through  and  divided  by  the  works  as  to 
leave^  &c.  In  the  section  94  it  is,  *'  If  any  such  land 
shall  be  so  cut  through  and  divided  as  to  leave,"  &c.  It 
certainly  seems  to  me  that  no  one,  looking  merely  at 
the  collocation  of  these  words,  could  doubt  that  in  the 
grammatical  construction  of  those  two  sections,  the  one 
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1800.        referred  to  the  other^  and  that  the  lands  mentioned  in 

Eastern      section  94  were  to  be  such  as  the  hinds  mentioned  in  eec- 

^CoOTA^^*  tion  93,  viz.,  lands  "  not  being  situate  in  a  town  or  built 

9*  upon."    I  agree  that  we  are  not  to  construe  the  Act 

■    merely  from  the  collocation  of  the  words,  but  the  effect 

Mr.  Jastioe    Qf  t^jg  collocation  is,  that  the  94th  section  is  thus  to  be 

BlaCKBURK.  ,11  /.     1  1  .  x_ 

construed,  unless  the  nature  of  the  subject  matter  or  the 
context  show  us  that  a  different  meaning  was  intended. 

Be^des  this,  looldng  at  the  language  of  sections  93 
and  94, 1  see  other  reasons  than  the  juxtaposition  of  the 
antecedent  to  the  relative  for  thinking  that  the  one  sec* 
tion  refers  to  the  same  subject  matter  as  the  other.     The 
quantity  of  land  specified  in  section  93  (which  in  terms 
does  not  apply  to  lands  in  towns  or  built  upon),  is  half 
an  acre,  a  quantity  which  in  the  country  is  generally  of 
little  value,  in  a  town  is  generally  of  great  value ;  and  in 
section  94  the  same  quantity  of  half  an  acre  is  repeated ; 
it  seems  difficult  to  say  why,  unless  this  section  also  is 
understood  to  be  restricted  to  lands  not  situate  in  towns 
where  such  a  quantity  is  of  value.     In  section  93  there 
is  a  provision  that  the  company  shall  not  be  bound  to  pur- 
chase the  severed  land,  if  the  owner  has  land  adjoining 
into  which  the  same  can  convenientiy  be  thrown,  so  as  to 
be  conveniently  occupied  therewith,  in  which  case  the 
company  is  to  be  at  the  expense  of  doing  so.    This  is  a 
provision  not  generally  applicable  to  lands  built  upon,  and 
therefore  properly  inserted  in  section  93,  which  is  re- 
stricted to  lands  not  in  a  town  or  built  upon.     In  section 
94  we  find  the  same  qualifications,  ^^  if  the  owner  have 
not  other  lands  adjoining  such  piece  of  land."    Why  is 
this  inserted,  unless  section  94  also  is  restricted  to  lands 
not  in  towns  nor  built  upon  ?    It  could  scarcely  be  in  con- 
templation that  the  adjoining  buildings  should  be  levelled, 
in  order  to  throw  the  small  portion  of  land  into  their  site. 
These  matters  which  I  have  just  pointed  out,  very  strongly 
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oorrolxMrate  the  grammatical  argmnent  derived  from  the        i860, 
juzt^wadon  of  the  words  '*  such  knds,'^  to  the  '*  lands      Eastssii 
not  situate  in  a  town  or  built  upon^**  and  make  it  dear  to     compjuo^^ 
my  mind  that  the  natural  grammatical  meaning  of  the  *• 

words  used  by  the  legislature  is  such  ^that,  prima  facie,        

the  two  sections  are  applicable  to  the  same  lands.  Mr.  Justice 

The  arguments  used  to  show  that  we  are  not  to  under- 
stand the  words  in  this  their  prima  Jade  sense,  are  not  to 
my  mind  convincing.  It  was  argued  at  your  Lordships* 
bar,  that  throughout  the  Act  the  word  *'  such"  was  so 
used  as  to  show  that  the  draftsman  who  prepared  the  Act 
always  intended  to  use  it  with  reference  to  the  headings 
of  the  sets  of  clauses.  I  do  not  question  that  the  word 
might  have  been  so  often  and  so  perseveringly  used  in  a 
peculiar  sense,  that  a  peculiar  sense  might  be  attributed 
to  it.  There  may  be  an  interpretation  clause  expressly 
declaring  that  the  word  ''such"  shall  be  taken  to  refer 
to  the  heading  of  the  set  of  clauses,  unless  there  be  some- 
thing in  the  context  or  subject  matter  to  show  the  con- 
trary, and  I  think  that  there  might  be  a  sufficiently  con- 
stant use  of  the  word  in  that  manner  to  amount  to  an 
implied  declaration  to  the  same  effect.  But  in  order  to 
justify  such  a  canon  of  interpretation  it  must  be  shown 
that  the  word  is  systematically  used  in  this  peculiar  sense. 
The  passages  referred  to  convince  me  that  the  word ''  such  " 
in  this  Act  has  often  been  used  without  much  regard  to 
whether  it  was  appropriate  or  not ;  at  all  events,  I  cannot 
find  evidence  justifying  me  in  thinking  it  has  been  used 
on  any  system. 

Then  it  is  said  that  unless  section  94  applies  to  small 
pieces  of  land  in  towns  there  are  no  provisions  in  the 
Lands  Clauses  Act  relating  to  such  pieces  of  land  in 
towns  at  alL  That  is  true;  but  I  am  not  pressed  by  the 
argument.      The   legislature  may   have   thought   that  a 
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18C0.  general  rule  could  be  devised  applicable  to  the  simple  case 

Eastern  of  land  in  the  country,  but  that   it  was  impossible  to- 

Counties,  &c.  make  a  similar  rule  generally  applicable  to  the  more  com- 

V.  plex  case  of  land  in  the  town;  and  may  also  have  thought 

Marriaqb.  ^^^  ^^  value  of  property  in  towns  was  so  great  that  the 

Mr.  Justice  expense  of  procuring  special  enactments  in  the  special  Act 

LACKBURx.  ^^^j^  jjQ^  jjg  excessive  in  relation  to  such  property.     I 

cannot  tell  whether  this  was  thought  or  not,  or  what  the 
.  reason  was  that  induced  the  legislature  to  make  the  en- 
actment as  we  find  it.  But  at  least  there  is  nothing  in 
confining  the  enactment  to  lands  in  the  country  (which, 
as  it  seems  to  me,  it  would  be  if  understood  in  its  ordi- 
nary grammatical  sense),  absurd  or  repugnant  to  justice. 

Some  of  the  judges  have  in  their  judgments  in  the 
Court  below  given  reasons  for  thinking  that  a  different 
enactment  would  have  been  mere  expedient.  They  may 
be  quite  right,  but  it  does  not  follow  that  the  legislature 
thought  the  other  enactment  best,  or  intended  so  to  enact; 
still  less  does  it  follow  that  the  legislature  has  expressed 
such  an  intention,  and  that,  I  apprehend,  is  the  only 
legitimate  subject  of  inquiry.  I  dread,  very  much,  the 
consequences,  if  once  the  judicature  begins  to  trespass  on 
the  province  of  the  legislature,  and  to  pronounce  not  what 
the  enactment  is,  but  what  it  ought  to  be.  If  we  do,  I 
do  not  know  where  we  are  to  stop.  I  think  it  much 
better,  in  construing  an  Act,  to  follow  what  has  been 
called  the  golden  rule,  and  to  declare  that  to  be  the  inten- 
tion of  the  legislature  which  appears  to  be  expressed  by 
the  words  used,  understood  in  their  ordinary  sense,  though 
with  reference  to  the  subject  matter  and  context,  unless 
that  is  manifestly  absurd  or  unjust,  which  certainly  is  not 
the  case  here. 
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Mr.  Baron  ChanneU:  1800. 

The  8  &  9  Vkt  c.  18,  is  an  Act  for  consolidating  in  one      Easteuit 
Act  certain  provisions  usually  inserted  in  Acts  authorizing     coi^^ia^' 
the  taking  of  lands  for  undertakings  of  a  public  nature. 

The  reason  for  this  consolidation  is  shown  by  the  general 
preamble  to  the  Act,  and  it  deserves,  I  think,  considera- 
tion. As  might  have  been  expected,  the  enactments 
contained  in  the  statute  embrace  various  objects  or  pur- 
poses* In  different  parts  of  the  Act  there  are  to  be  found 
classes  of  enactments  applicable  to  some  special  object. 
Such  enactments  are  in  many  instances  preceded  by  a 
heading,  special  no  doubt  in  one  sense,  as  addressed  to  the 
object  or  purpose,  but,  where  not  otherwise  provided  for, 
general  in  its  application  to  the  enactments  passed  to  ac- 
complish the  object. 

These  various  headings  are  not  to  be  treated  as  if  they 
were  marginal  notes,  or  were  introduced  into  the  Act 
merely  for  the  purpose  of  classifying  the  enactments. 
They  constitute  an  important  part  of  the  Act  itself.  They 
may  be  read,  I  think,  not  only  as  explaining  the  sections 
which  immediately  follow  them,  as  a  preamble  to  a 
statute  may  be  looked  to,  to  explain  its  enactments,  but 
as  affording,  as  it  appears  to  me,  a  better  key  to  the  con- 
structions of  the  sections  which  follow  than  might  be 
afforded  by  a  mere  preamble. 

The  subject  matter  intended  to  be  dealt  with  by  the 
legislature  in  sections  93  and  94  was,  as  it  appears  to  me, 
all  small  portions  of  intersected  land,  the  legislature  defin- 
ing by  specific  enactments  what  in  extent  or  value  should 
be  deemed  small  portions  of  intersected  land. 

The  heading  which  immediately  precedes  section  93  is 
in  these  words : — "  And  with  respect  to  small  portions  of 
intersected  land  be  it  enacted  as  follows."  That  beading 
may  be  read  not  only  as  a  preamble  to  the  two  sections 
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which  follow^  namely,  93  and  94,  but  also  as  words  par- 
taking and  having  the  force  of  an  enactment.  For  unless 
the  words  *^  be  it  enacted  as  follows  "  found  at  the  end  of 
the  heading,  are  read  in  connexion  with  the  94th  section, 
there  would  not  only  be  wanting  such  words  as  are  usually 
found  in  an  Act  of  Parliament,  viz.,  '^  be  it  enacted,"  or 
'^  farther  enacted,"  but  there  would  be  wanting  all  equi- 
valent words.  There  would  be  nothing  to  declare  autho- 
ritatively that  the  94th  section  is  to  be  law. 

It  seems  to  mc,  then,  that  at  least  the  concluding  words 
of  the  heading,  viz.,  *^  be  it  enacted  as  follows,"  must  be 
read  as  if  those  words  were  repeated  after  the  end  of  the 
93d  and  immediately  before  the  94th  section.  But  if  the 
concluding  words  in  the  heading  are  to  be  read  as  if  re- 
peated before  the  94th  section,  why  omit  the  preceding 
words  of  the  heading  ?  It  seems  to  me,  then,  that  the 
whole  of  the  heading  should  be  read  as  if  repeated  imme- 
diately before  the  94th  section,  and  if  so  read,  there  is  no 
difficulty  in  construing  the  94th  section. 

The  words  "  not  being  situate  in  a  town  or  built  upon,*' 
which  are  found  in  the  93d  section,  may  be  taken  and 
read  as  if  in  a  parenthesis.  So  to  read  the  93d  section  is 
quite  consistent  with  the  general  heading.  By  apt  words 
a  limitation  is  engrafted  upon  the  larger  meaning  con- 
veyed by  the  heading,  but  there  is  no  repugnancy. 

The  94tii  section  omits  what  I  have  termed  the  paren- 
thesis or  limitation  found  in  the  93d  section,  unless  the 
third  word  in  that  section,  viz.,  the  word  "  such,"  is  equi- 
valent to  a  repetition  of  that  parenthesis  or  limitation. 
By  holding  that  that  word  is  not  equivalent  to  the  inser- 
tion of  the  parenthesis,  and  by  reading  tiie  94th  section 
without  the  parenthesis,  this  last  section  is  construed  con 
sistentiy  with  the  general  heading  just  as  the  93d  section 
read  with  the  parenthesis  may  be  construed  consistently 
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with  ihe  same  heading ;  whereas  to  read  the  94th  section        i860, 
with  the  limitation  found  in  the  93d  section,  which/ if  at      Eastern 
all,  is  there  only  by  the  use  in  the  latter  section  of  the    CompjSm 
relatiye  or  qualifying  word  "  such/'  is  to  limit  all  the  en- 
actments relating  to  small  pieces  of  intersected  land  ex- 
clusively to  land  not  being  in  a  town  or  built  upon,  a 
construction  which  does  not,  as  it  appears  to  me,  give 
suffident  effect  to  the  larger  words  of  the  heading.     I 
cannot  but  think  that  if  the  legislature  had  intended  to 
limit  all  the  enactments  to  lands  not  being  in  a  town  or 
built  upon,  that  that  intention  would  have  been  indicated 
by  the  use  of  proper  and  restrictive  words  in  the  heading 
itself. 

The  word  Idem  it  is  said,  semper  proximo  anUcedenti 
reftriwry  Co.  Litt  20  b.  No  meaning  of  this  sort  has  been 
as  £ur  as  I  am  aware,  given  to  the  word  such^  whilst  the 
notion  of  confining  the  reference  made  by  the  use  of  that 
word  to  the  particular  case  described  in  the  immediate 
antecedent  has  not  been  followed,  even  where,  by  so  con- 
fining the  words,  no  violence  would  have  been  done  to  the 
context,  nor  any  repugnancy  have  arisen ;  see  Second  In- 
stitute, Beading  on  the  Statute  of  Marlbridgey  vol.  i.,  ch. 
6, 8. 6,  where,  commenting  upon  the  words  ^^per  hujtumodi 
fraudem^  referring  to  a  particular  feoffment,  specially 
described.  Lord  Coke  says,  *^  by  such  fraud  "  is  to  be  un- 
derstood **  such  in  mischief  or  such  in  inconvenience ;  and, 
therefore,  all  other  fraudulent  feoffinents  tending  to  the 
same  end  are  within  the  statute,  whatsoever  colourable 
pretext  they  have,  and  so  is  this  word  [such]  oftentimes 
taken  in  other  statutes." 

It  is  said  that  there  is  a  rule  of  grammatical  construc- 
tion, by  which  the  word  *^  such,"  as  a  relative  word,  is 
taken  to  refer  if  not  necessarily  to  the  next  immediate 
antecedent,  to  the  nearest  antecedent,  by  reference  to 
which  sense  can  be  made  of  the  context     It  is  necessary 
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for  the  argument  of  the  plaintiff  in  this  case  so  to  limit 
the  rule,  for  the  next  immediate  antecedent  to  the  word 
"  such  '*  in  the  94th  section,  would  be  the  piece  of  land 
mentioned  at  the  conclusion  of  the  93rd  section,  viz.,  the 
piece  of  land  left  and  to  be  thrown  into  adjoining  land,  a 
construction  which  would  create  a  manifest  repugnancy ; 
but  if  there  are  several  antecedents,  and  you  do  not  limit 
the  word  of  reference  to  the  next  immediate  antecedent, 
why  refer  to  one  more  than  another,  except  so  far  as  the 
sense  or  general  context  guides  you  ?     . 

I  adopt  the  expression  of  Chief  Baron  Macdonald,  in 
giving  the  opinions  of  the  Judges  to  this  House,  in  the 
case  of  Thelluson  v.  Woodford  (e).  The  Chief  Baron  is 
there  speaking  of  a  will,  but  the  observation  is,  I  think, 
equally  applicable  to  a  statute.  The  Chief  Baron  says, 
**  that  construction  is  to  -be  adopted  which  will  support 
the  general  intent  The  grammatical  rule  of  referring 
qualifying  words  to  the  last  of  the  several  antecedents,  is 
not  even  supposed  by  grammarians  themselves  to  apply, 
when  the  general  intent  of  a  writer  or  speaker  would  be 
defeated  by  such  a  confined  application  of  them.  Reason 
and  common  sense  revolt  at  the  idea  of  overlooking  the 
plain  intent  which  is  declared  in  the  context,  viz.,  that 
they"  (that  is,  qualifying  words)  ^^  should  be  applicable  to 
such  classes  as  require  them,  and  as  to  the  others,  to  con- 
sider them  as  surplusage." 

Mr.  Mellish  pointed  out  in  his  argument  that  the  par- 
ticular word  "  such  "  is  used  in  many  parts  of  the  Act 
where  its  use  is  superfluous,  inasmuch  as  with  the  word 
"  such,**  or  without  it,  the  Act  would  yet  refer  to  the 
heading ;  he  also  pointed  out  that  in  other  places,  to  pre- 
vent the  application  of  the  word  ^^  such  "  to  the  heading, 
and  to  give  it  a  restrictive  meaning,  confined  to  the  next 


(c)  1  New  Rep.  392. 


CASES  IN  THE  HOUSE  OF  LORDS. 


45 


V. 

Marriao& 

Mn  Baron 
Chauhklu 


immediate  or  some  other  antecedent  than  the  heading,  apt        1  J^no. 
or  at  least  sufHcient  words  are  used.     Mr.  Couch  in  his     Eastrrn 
argument  referred  to  other  sections,  tending  to  support    Companies 
the  view  contended  for  by  the  Plaintiff.     The  result  of 
the  reference  by  counsel  on  both  sides  to  the  sections  of 
the  Act  leads  me  to  the  conclusion  that  the  word  **  such  ^ 
is  in  many  instances  inaccurately,  or  at  least  unnecessarily 
used. 

Upon  the  whole,  it  appears  to  me  that  there  is  no  rule 
of  law  which,  considered  apart  from  a  rule  of  granunatical 
construction,  or  governed  by  any  well  recognised  rule  of 
gnunmatical  construction,  requires  that  the  word  "  such  ^ 
in  the  94th  section  should  be  limited  to  land  not  in  a  town 
or  built  upon.     I  think  that  the  legislature  intended  by 
the  93d  section  to  give  a  protection  to  the  owner,  a  part 
of  whose  land  might  be  taken  for  the  purpose  of  the  Act, 
and  by  the  94th  section  to  give  a'protection  to  the  Com- 
pany, where  the  expense  of  making  a  communication 
woidd  be  a  waste  of  the  funds  of  the  company  and  no 
benefit  to  the  landowner,  and  that  this  intent  is  sufficiently 
manifest,  notwithstanding  a  somewhat  inaccurate  use  of 
the  word  "  such."    Companies  can  never  avail  themselves 
of  the  power  conferred  by  the  94th  section  adversely  to 
the  landowner,  for  the  power  given  is  inoperative  unless 
the  landowner  requires  a  communication.     The  matter, 
if  any,  in  difference,  is  then  to  be  referred  to  the  decision 
of  the  tribunal  pointed  out  by  the  Act.     Considering 
such  a  reading  of  the  Act  as  I  have  pointed  out  just  and 
equitable,  and  not  inconsistent  with  any  legal  or  gramma- 
tical rule  of  construction,  I  answer  your  Lordships  ques- 
tion  by  stating  that   in  my   humble   opnion   the   word 
''  such  "  in  the  94th  section  is  not  confined  to  land  in  a  town 
or  built  upon. 
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18(?o.  Mr.  Baron  Bramwell: 

EAs>TERrf  I  am  of  opinion  that  your  Lordships'  question  should  be 

^C^v^^^'  answered  in  the  negative.     I  cannot  help  thinking  the 

case  is  very  plain.  I  cannot,  except  in  deference  to 
the  authority  of  those  who  think  otherwise,  entertain  a 
doubt  on  it  I  crave  leave  to  refer  to  a  proposed  judg* 
ment  prepared  by  me  (/),  by  which  I  abide,  but  to  which 
I  wish  to  add  the  following : — 

I  beg  to  remind  your  Lordships  of  the  ordinary  practice 
of  beginning  the  sections  of  an  Act  of  Parliament  with 
the  words  *^  Be  it  enacted,"  or  other  words  of  enactment 
I  do  not  say  such  words  are  essential,  but  that  they  are 
usual ;  they  are  also  adopted  throughout  the  statutes  of 
the  Session  in  which  the  8  &  9  Vict.  c.  18  was  passed, 
and  in  that  statute  itself,  wherever  there  is  not  a  general 
heading  or  preamble,  as  there  is  to  sections  93  and  94, 1 
mean  the  heading,  *'  And  with  respect  to  small  portions 
of  intersected  land,  be  it  enacted  as  follows ; "  see  sections 
92, 149,  152,  and  153.  This  general  heading  is  not  only 
in  good  sense,  but  as  matter  of  verbal  accuracy  to  be 
considered  as  governing,  and  to  be  read  before,  each  section 
which  ranges  under  it,  as  though  they  had  been  numbered 
1,  2,  and  so  on.  This  is  manifest  from  an  examination  of 
the  statute.  If  so,  all  the  reasoning  for  the  Respondent 
about  the  ordinary  grammatical  construction,  and  words 
of  relation  referring  to  the  last  antecedent,  is  misapplied, 
because  it  is  applied  as  though  there  was  no  such  general 
heading. 

Farther,  I  deny  there  is  any  inflexible  rule,  as  sug- 
gested, that  *^  such  "  must  relate  to  tiie  last  antecedent 
The  sense  must  be  looked  at  in  each  case.  Here  not  only 
does  all  convenience  require  the  reading  to  be  as  I  sug- 


(J)  2  lluii.  &  Nor.  Oil). 
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gest,  but  there  are  other  considerations.  The  general 
heading  is, ''  And  with  respect  to  small  portions  of  inter- 
sected land"  in  the  singular ;  in  section  93  it  is  '^ if  any 
landsy^  in  the  plural,  **  not  being  situate  in  a  town  or  built 
on ;"  in  section  94  it  is,  ** if  any  such  land"  in  the  sin- 
gular, referring  therefore  to  the  heading. 

Again,  the  construction  of  the  Respondent  would  limit 
the  general  heading  thus,  as  Mr.  Couch  acknowledged,  ^'  and 
with  respect  to  small  portions  of  intersected  land  not  being 
im  a  town  or  built  on.^  Why  did  not  the  framer  so  limit  it  ? 
Why  did  he  say,  as  he  does,  that  he  is  dealing  with  small 
portions  of  intersected  land  generally^  and  not  with  some 
only  ?  Farther,  if  "  such  "  means  "  last  mentioned,"  then, 
as  Mr.  Justice  Erie  said,  it  does  not  refer  to  land  not  in  a 
town  or  built  on. 

I  do  not  trouble  your  Lordships  with  an  examination  of 
other  sections,  which  show  (as  Mr.  Mellish  pointed  out) 
that  ^  such "  continually  refers  to  the  general  heading, 
and  when  it  is  not  intended  to  do  so,  the  expression  **  last 
mentioned  "  is  used.  The  word  "  such  "  does  not  relate 
to  **  small  portions  "  but  to  "  intersected ;"  and  section  94 
means  if  ^^  any  intersected  land  shall  be  so  cut  through  and 
divided,"  &c.  Probably  a  superfluous  word,  but  not 
wrong,  and  having  plenty  of  precedent 

I  farther  call  your  Lordships  attention  to  this,  that  the 
two  sections,  93  and  94,  have  entirely  diiferent  objects. 
Section  93  is  to  protect  the  owners  of  intersected  lands, 
and  give  them  an  option.  They  may  keep  the  small  por- 
tions or  make  the  promoters  buy  them,  or,  having  adjoin- 
ing land,  make  the  promoters  throw  the  small  portions 
into  it.  It  is  reasonable  that  that  should  be  limited  to 
land  not  in  a  town  or  built  on.  For  unless  it  were,  the 
promoters  might  have  to  pay  very  large  sums  of  money ; 
while  small  properties  in  a  town  can  1)0  cnjoye<l  notwith- 


18R0. 


Eastern 

c0ukties,&c. 

compakieb 

V. 

Mabbiaos. 

Mr.  Bfutm 
Bbamwbll. 


48 


CASES  IN  THE  HOUSE  OF  LORDS. 


lano. 

V — t 

Eastern 

COUNTTKS,  &o. 

Companies 

V. 

Marriaob. 

Mr.  Baron 
Bramwell. 


standing  their  smallncss.  For  if  the  dmall  piece  is  part  of 
a  house  (which  includes  garden  and  outbuildings),  the 
promoters  can  be  made  to  purchase  the  whole.  Section  92. 
Grosvenerv.  Hampstead  Railway  Company  {g);  ColeY,  West 
London  and  Crystal  Palace  Railway  Company  (A).  If  it  is 
a  separate  house^  it  is  as  capable  of  enjoyment  as  though 
the  next  house  or  houses  had  not  been  taken ;  for  all 
ways,  public  and  private,  must  be  left,  or  equally  good 
ones  substituted ;  not  so  if  the  land  is  agricultural,  for 
small  pieces  then  cannot  profitably  be  used.  There 
is  good  reason,  therefore,  why  section  93  should  be  limited 
to  agricultural  land,  none  why  it  should  extend  to  urban 
property,  and  plenty  why  it  should  not. 

Section  94  is  wholly  different.  It  is  for  the  protection 
of  the  promoterSy  and  it  is  to  give  them  the  option  either 
of  making  a  communication  if  required,  or  of  buying  the 
small  piece  of  land.  Whether  the  word  "  or "  is  to  be 
read  ^^  and,"  may  be  doubtful  when  the  latter  part  of  the 
section  is  looked  at,  but  I  think  not  Probably  the 
framer  meant  that  when  the  piece  was  less  than  half  an 
acre,  there  need  be  no  inquiry  as  to  value ;  when  more 
there  must  be.  Be  this  as  it  may,  whether  "  or  **  ia  to  be 
read  ^*  or,"  or  "  and,"  the  reason  of  the  thing  applies  as 
much  to  property  in  a  town,  or  built  on,  as  to  agri- 
cultural property.  In  each  case  it  is  to  save  the  pro- 
moters wasting  money  in  making  a  communication,  which 
will  cost  more  than  the  value,  or  probable  value,  of  the 
land  when  it  is  under  half  an  acre.  As  far  as  the  pro- 
moters are  concerned  there  is  no  more  reason  why  there 
should  be  this  waste  in  one  kind  of  property  than  in 
another. 


(g)  26  Law  Journ.,  Ch..  731 ;        (h)  28  Law  Joum.,  Ch.,  7C7. 
1  De  G.  &  Jo.  44G. 
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I  cannot,  with  great  respect,  understand  the  expression 
^^  That  section  94,  by  analogy,  to  the  93d,  deals  with  the 
case  of  land  of  sach  small  value,  that  half  an  acre  or  more 
of  it  may  not  be  worth  the  expense  of  making  a  conmiu- 
nication."  I  do  not  here  understand  the  use  of  the  word 
^  analogy ; "  I  cannot  see  there  is  anything  analogous  in 
the  two  sections,  except  that  they  both  relate  to  inter- 
sected land,  both  give  protection  to  the  respective  parties 
intended  to  be  protected,  and  both  give  protection  as  fSeur 
as  it  is  needed,  and  no  farther ;  but  then  that  requires 
that  the  protection  to  the  promoters  should  extend  to  land, 
while  protection  to  the  landowner  need  not  extend  to  land 
in  a  town  or  built  on.  Nor  do  I  see  why,  because  the 
prc»noters  are  not  to  be  oppressed  with  the  obligation  to 
buy  land  in  a  town  where  there  is  no  need  for  such  a  bur-- 
then,  they  should  not  be  at  liberty  to  do  so  where  there 
is  need  for  such  a  privilege^  nor  can  I  understand  how  the 
word  ^'  small  ^  can  be  supposed  to  mean,  in  these  sections 
and  heading,  ^'  small  in  value."  Would  any  one  say  that 
the  phrase, ''  small  portions,"  in  the  general  heading,  means 
small  in  value  when  it  is  followed  by  the  next  section  with 
the  words  *^  a  less  quantity  than  half-an-acre."  That  does 
not  mean  **  less  in  value  than  half-an-acre,"  for  that  is 
nonsense ;  the  next  phrase  is,  *^  such  small  parcel,"  and  in 
section  94  the  expressions  are  used  dose  together  of  ^*  less 
extent "  and  "  less  value." 

The  gnunmatical  and  verbal  construction  of  the  statute, 
I  think,  clearly  with  the  Appellants,  so  also  are  the  gene- 
ral object  and  intent  of  section  94  ;  so  also  are  good  sense 
and  convenience,  as  I  now  proceed  to  show.  That  mis* 
chief  may  arise  from  the  Respondent's  construction  is  mani- 
fest from  this  case.  It  is  true  it  is  only  a  question  if  a 
few  hundred  pounds  should  be  wasted ;  but  if  the  cutting 
is  deep  enough,  and  the  soil  such  as  to  make  it  necessary 
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the  banks  should  slope  gradually,  and  foundations  go  deep, 
it  might  be  a  question  of  thousands.  Now,  I  venture  to 
say  that  while  there  is  reason  for  the  Appellants'  con- 
struction, there  is  none  for  that  of  the  Kespondent ;  there 
is  no  inconvenience  or  hardship  if  the  statute  is  construed 
as  the  Appellants  construe  it. 

I  will  deal  with  the  objections  of  the  Respondent  as  far 
as  I  understand  them.  There  seems  to  be  a  vague  notion 
which,  if  made  definite  and  expressed  in  words,  would  run 
thus :  **  Land  in  a  town  or  built  on  may  be  worth  more 
than  its  value;"  or  thus,  "its  value  may  be  more  than 
its  worth,"  because  it  has  or  may  have  expectations  and 
contingencies  besides  its  value.  Now  this,  as  the  very 
words  show,  is  a  mistake.  Everybody  who  knows  any- 
thing of  compensation  cases,  knows  that  everything,  pre- 
sent, future,  absolute,  or  contingent,  is  taken  into  account 
in  putting  a  value  on  land,  or  finding  out  what  it  is  worth. 
It  is  an  "  improving  neighbourhood,"  or  it  is  "  building 
land,"  or  it  has  "  brick  earth,"  or  chalk,  or  stone,  or  some 
other  actual  or  possible  advantage,  for  which  the  takers  of 
the  land  have  to  pay  handsomely.  If  it  is  said  it  may  be 
an  advantage  the  owner  prizes  and  no  one  else,  and  it  is 
hard  to  take  it  from  him,  I  say  the  legislature  does  not 
acknowledge  such  fancies.  Many  a  man  might  be  unwil- 
ling to  sell,  at  any  price,  land  which  had  been  in  his 
family  for  ages,  but  he  must  do  so.  In  short,  the  legis- 
lature has  laid  down  a  general  rule,  that  all  the  land  to  be 
taken  may  be  taken  at  a  fair  market  value,  with  an  addi- 
tion for  compulsory  sale. 

The  next  objection  is,  that  great  mischief  might  be 
done  by  severing  parts  of  properties,  and  the  case  was 
put  of  a  factory  separated  from  a  house,  and  *^  enormous" 
and  "  ruinous "  loss  ensuing.  To  this  there  are  two 
answers.    One  was  given  by  one  of  your  Lordsliips,  viz.. 
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compensatioii  wiU  be  made ;  the  owner  will  be  no  loser ;         18W. 
the  parts  will  not  remain  separate  in  his  hand^,  but  if  he       Ea^tehx 
insists  on  a  oommanication,  they  may  be  bought  and  paid     Cwm^ 
for  by  a  snm  which  compensates.     The  other  answer  is,  «*• 

the  thing  will  never  be  done ;  because  it  is  never  profit-  _ 
able  for  takers  of  land  to  take  under  compulsory  power  **«••  Baron 
more  than  they  can  help.  It  will  never  be  done,  there- 
fore, where  the  property  is  of  great  value,  unless  indeed 
the  cost  of  making  the  communication  is  enormous ;  and 
ihen  all  the  alarming  consequences  supposed  to  exist,  if 
the  Act  is  construed  as  the  Appellants  construe  it,  will 
really  ensue  if  construed  as  the  Respondent  construes  it, 
with  tlus  difference,  that  the  takers  of  land  will  be  subject 
to  enormous  and  ruinous  loss  without  the  option  of  being 
compensated. 

The  next  objection  is  this :  It  is  said,  if  section  94  in- 
cludes land  in  a  town  or  built  on,  that  railway  companies 
anck  other   persons    taking    land  would  be  buying  vast 
quantities  of  houses  and  land.     There  really  is  no  pre- 
tence for  this.     First  The  quantity  of  land  that  may  be 
held  is  invariably  limited.      Second.    Superfluous  land 
must  be  sold,  section  127.     Third.     If  the  preceding  dif- 
ficulties were  got  over,  the  purchasing  and  holding  of 
land  not  for  the  purposes  of  the  undertaking,  would  be 
ultra  viresy  and  a  breach  of  trust,  and  might  be  set  aside 
at  the  cost  (I  should  think)  of  the  directors.     Fourth. 
Supposing  such  a  speculation  possible  in  point  of  law, 
and  that  the  promoter's  funds  could  be  spared  for  such  a 
purpose,  it  never  would  take  place.     It  never  would  be 
profitable.     As  I  have  before  observed,  promoters  of  un- 
dertakings acquiring  land  under  the  compulsory  powers  of 
this  Act,  always  pay  more  than  the  market  price,  and 
properly  so ;  and  I  repeat  that  a  Committee  of  your  Lord- 
ships* House  recommended  that  50  per  cent  should  be 
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18G0.  added  to  such  a  sum  as  would  be  a  fair  price  to  a  willing 
Eaktern  seller.  I  confidently  ask  if  ever  it  was  heard  of  that  a 
rwp^i»  railway  company  bought  land  to  sell  again,  or  to  hold  as 
a  profitable  speculation  unconnected  with  the  railway. 
In  the  face  of  these  diflSculties,  it  is  said  the  Appellants* 
construction  might  tend  to  make  railway  companies  pro- 
prietors in  towns  for  purposes  foreign  to  that  of  their 
creation.  I  ask  whether  it  is  right  to  test,  not  a  principle 
but  a  rule  of  practice,  as  this  section  is,  by  putting  an 
extreme  case,  theoretically  possible,  but  practically  im- 
possible. The  rule  is  '*  ad  ea  quee  frequentius  accidunt 
leges  adaptantur.^  Which  mischief  is  the  more  likely  to 
happen,  and  the  more  necessary  to  be  guarded  agtdnst, 
the  unlawful,  wasteful  purchase  of  land  by  railway  com- 
panies in  the  face  of  the  difiiculties  I  have  pointed  out, 
or  the  exactions  of  a  "rapacious  or  capricious  pro- 
prietor"? 

Lastly,  the  argument  is  used,  that  this,  being  the  Ap- 
pellants' statute,  must  be  construed  most  strongly 
against  them.  Bules  of  this  sort  for  construing  docu- 
ments are  very  often  mere  invitations  for  a  superficial 
examination  and  unjust  conclusion.  But  there  is  scarcely 
a  pretence  for  applying  such  a  rule  to  a  Grcneral  Act,  a 
part  of  the  general  law  of  the  land.  Farther,  I  see  no 
room  for  its  application,  for  I  see  no  matter  of  doubt. 

In  the  result,  it  seems  to  me  that  grammar  and  the  or- 
dinary rules  of  construction,  good  sense  and  convenience 
are  alike  on  the  side  of  the  Defendants,  and  that  to  de- 
cide this  case  for  the  Plaintiff  will  be  contrary  to  the 
ordinary  rules  of  construction;  the  grammatical  and 
natural  meaning  of  the  words  ;  will  leave  companies  "  ex- 
posed to  unreasonable  and  extortionate  demands  "  at  the 
pleasure  of  any  "  capricious  or  rapacious  proprietor ; "  and 
in  this  particular  case  will  condemn  the  Appellants  to  an 
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operation  as  wasteful  and  idle  as  digging  a  hole  for  no        Is^Ot. 

purpose  but  to  fill  it  up  again.  Eastekx 

CorxTiEs,  &e. 

CoMPAKUBi 

Mr.  Justice  CrompUm  :  v. 

The  question  in  this  case  is  whether  we  can  see  dis-        

tinctly  that  the  legislature,  by  the  94th  section  of  the  ^  Justice 
Lands  Clauses  Act,  has  given  the  promoters  the  right 
of  buying,  compulsorily,  the  portion  in  question  of  the 
Plaintifi's  land,  the  same  being  situate  in  a  town.  In 
order  to  make  out  the  defence,  it  must  appear  that  the 
legislature  has  expressed  the  intention  to  give  such 
power.  I  do  not  find  any  sufficiently  distinct  expression 
of  such  intention  to  enable  me  to  say  that  the  legislature 
has  so  enacted.  I  was  a  member  of  the  Court  of  Ex- 
chequer Chamber,  and  came  to  the  conclusion  which  the 
majority  of  that  Court  adopted,  and  I  entirely  concur 
in  the  reasons  for  our  judgment  given  by  my  Brother 
WiUes. 

The  Appellants,  in  the  argument  before  your  Lord- 
ships, relied  first  upon  the  injustice  and  hardship  to 
which  companies  might  be  subject  if  they  could  be 
compelled  to  make  communications  under  the  circum- 
stances which  exist  in  the  present  case,  and  had  no  right 
of  buying  the  land  compulsorily. 

Allowing  this  argument  its  full  weight,  it  does  not 
seem  to  me  at  all  to  make  out  such  an  absurdity  on  the 
part  of  the  legislature  as  to  enable  us  to  see  that  it  must 
have  intended  to  moke  the  provision  in  question.  The 
suggestion  is  not  that  we  must  alter  the  primd  facie  mean- 
ing of  the  statute  because  it  enacts  an  absurdity,  but  that 
it  is  absurd  to  suppose  that  the  legislature  has  not  made 
the  enactment  wide  enough  to  provide  against  a  suggested 
hardship.  If  I  were  to  guess,  I  should  say  that  the  legis- 
lature had  not  its  attention  directed  to  the  supposed  hard- 
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IB60.         ship.     K  it  had,  it  very  probably  might  not  have  mode 

Eastern      the  provision  against  such  a  hardship,  by  leaving  tbe  com- 

CoMii^Ks  '  P^^sory  power  in  the   hands  of  the  companies ;    and  I 

»•  think  it  very  likely  that  attention  was  directed,  in  framing 

*    both  these  clauses,  to   the  distinction  between  country 

Mr.  Justice  and  town  land,  and  that  the  legislature  did  not  mean 
to  legislate,  in  the  93d  and  94th  sections,  for  property 
in  towns  or  built  upon. 

But  the  Appellants  relied  mainly  on  the  second  branch 
of  their  argument,  in  which  they  undertook  to  furmsh 
a  clue  or  key  to  the  use  of  the  word  "  such,**  as  used 
by  the  framer  of  this  Act  of  Parliament.  It  could  not 
be  denied  that  "  such"  is  in  general  a  word  of  reference, 
relating  to  the  last  sensible  antecedent,  according  to  the 
rule  by  which  words  of  reference  are  in  general  referred 
to  the  last  sensible  antecedent,  a  rule  not  depending  on 
any  nice  technical  distinction  between  such  expressions  as 
"  Idem"  and  "  Prajdictus ; "  but  a  general  rule  of  con- 
struing writings  in  the  ordinary  aflfairs  of  life.  It  was 
endeavoured,  therefore,  to  take  the  case  out  of  the 
general  rule,  by  showing  that  throughout  the  Act,  the 
word  "  such"  referred  to  the  heading  introducing  each 
new  matter  of  legislation. 

In  my  opinion,  however,  the  Appellants  failed  in 
making  out  that  the  word  "  such"  referred  to  the  head- 
ings throughout  the  Act,  in  the  manner  suggested; 
they  showed,  indeed,  several  instances  where  the  refer- 
ence was  to  the  heading,  some,  in  which  it  might  be 
either  to  the  heading  or  the  intervening  clause ;  some 
where  the  words  "  last  mentioned"  were  introduced,  and 
some  where,  as  they  argued,  the  word  was  of  no  use ;  and 
it  was  said  that  the  framer  of  the  Act  appeared  to  be  so 
fond  of  the  word  "  such,"  that  he  used  it  on  all  occasions, 
whetlicr  wanted  or  not,  an  argument  not  quite  consistent 
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with  the  notion  of  its  being  always  used  with  reference 
to  the  headings  so  as  to  give  a  key  or  clue  to  the  use  of 
the  word  in  the  Act. 

It  appeared^  however,  that  with  reference  to  the  very 
first  clauses,  cited  in  support  of  this  part  of  the  argiunent, 
the  95th  and  96th  sections,  the  word  "  such"  in  the  96th 
clause  clearly  refers  to  the  expression  in  the  95th,  and 
not  to  the  heading,  as  it  speaks  of  any  "  such"  **  copyhold 
or  customary  lands  ;^  whereas  the  expression  in  the 
heading  is  only  **  copyhold  lands ; "  and  several  clauses 
were  pointed  out  by  the  Respondent,  where  the  word 
•*  such"  most  clearly  referred  to  the  intervening  clause, 
and  not  to  the  heading. 

I  think,  therefore,  that  the  attempt  to  show  that  there 
was  such  a  pecidiar  use  of  the  word  in  question  as  fur- 
nished any  safe  key  or  clue  to  its  meaning  failed,  and  that 
we  must  treat  the  relative  word  **  such''  as  primd  facie 
referring  to  the  last  preceding  sensible  antecedent,  which 
is  "  lands  not  in  a  town  or  built  upon." 

There  are,  moreover,  several  reasons  in  favour  of  the 
construction,  according  to  which  the  word  "  such"  woidd 
be  taken  in  its  primd  Jade  meaning,  as  relating  to  the 
lands  mentioned  in  the  preceding  section.  There  cer- 
tainly appears  reason  to  suppose  that  the  legislature 
intended  to  make  a  marked  distinction  between  town  and 
country,  and  to  be  careful  and  tender,  as  it  was  called  at 
the  bar,  of  town  property.  The  dimension  of  half  an 
acre,  selected  as  the  amount  of  what  might  be  treated  as 
of  small  value  in  the  country,  in  the  93rd  section,  is 
selected  again  in  the  94th,  though  obviously  of  very 
different  relative  value,  if  intended  to  apply  to  land  in  a 
town.  The  introduction  also  of  the  words  **  or  of  less 
value,"  &c,  which  must  mean  where  the  land  is  more 
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than  half  an  acre^  seems  to  me  very  unlike  an  intention 
to  apply  the  enactment  to  town  lands. 

The  provision  as  to  the  adjoining  lands  in  the  94th 
section  seems  to  refer  to  the  corresponding  enactment  as 
to  adjoining  lands  in  the  93rd;  and  as  the  power  is  given 
to  the  company  only«  if  there  are  no  adjoining  lands  of 
the  owners,  it  seems  to  imply  that  if  there  were  such 
adjoining  lands,  the  owners  might  require  the  company 
to  throw  one  piece  of  land  into  the  other,  a  provision 
hardly  consistent  with  the  supposition  that  the  Legisla- 
ture was  dealing  with  town  property.  The  94th  section 
seems  to  enact  that  the  power  is  only  to  exist  as  in  the 
93rd  section,  where  there  is  no  adjoining  land,  and  to 
leave  the  case  where  there  is  adjoining  land  of  the  owner 
to  the  operation  of  the  93d  section,  by  which  one  piece  is 
to  be  thrown  into  the  other.  There  is  no  express  pro- 
vision for  throwing  the  one  into  the  other  in  the  94th 
section  ;  but  the  whole  is  connected  together  and  made 
sensible,  if  the  94th  section  is  confined,  like  the  93rd,  to 
land  in  the  country. 

The  excepting  out  of  the  provisions  of  the  94th  section, 
cases  where  the  owner  has  adjoining  land,  seems  well 
adapted  to  cases  of  land  in  the  country,  where  one  pro- 
perty can  be  thrown  into  the  other,  but  does  not  seem 
well  adapted  to  the  case  of  town  lands ;  and  I  think  that 
the  meaning  is  that  the  respective  powers  of  buying  and 
selling  "  compulsorily,"  are  not  to  arise  wherever  there  is 
adjoining  land  into  which  the  small  piece  can  be  thrown. 
In  such  case  it  was  only  reasonable  that  the  company 
should  be  at  the  expense  of  throwing  the  lands  together ; 
and  this  can  only  be  effected  by  reading  the  two  sections 
as  connected  together,  as  there  is  no  distinct  provision  as 
to  the  expense  of  throwing  the  lands  together  in  the  94th 
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Becdon ;  and  the  QSrd  only  applies  to  cases  of  coontrj         18601 
land.  £A^Tc■3r 

It  appears  to  me  tbat  the  Legbktare  in  these  sections  c^Iwb 
was  pTOTiding  for  the  oorrelatire  cases,  where  the  owners 
leqnire  the  promoters  to  purchase,  and  where  the  pro- 
moters require  the  owners  to  sell,  and  the  word  "  such" 
properly  carries  out  the  intention  of  confining  both  clauses 
to  the  same  subject  matter,  that  is,  to  property  not  in  a 
town,  or  built  upon. 

It  seems  to  be  yery  probable  that  the  legislature  did 
not  in  either  of  these  sections  intend  to  meddle  with  the 
Tery  valuable  property  in  towns,  and  I  certainly  cannot 
see  my  way  to  the  conclusion  that  the  l^slature  has 
sufficiently  expressed  the  intention  to  give  to  the  pro- 
moters of  companies  the  power  of  taking,  compulsorily, 
land  in  towns  under  the  circumstances  in  question;  and 
I  accordingly  answer  your  Lordship's  question  io  the 
affirmative. 


]^fr.  Justice  Williams : 

I  continue  to  be  of  the  same  opinion  which  I  had  when 
this  case  was  in  the  Exchequer  Chamber,  and  for  the 
reasons  there  expressed  in  the  judgment  delivered  by  my 
brother  Willes. 

I  think  the  operation  of  section  94  of  8  Vict,  c  18,  is 
confined  to  lands  not  situate  in  a  town,  or  not  built  upon, 
because,  according  to  the  ordinary  rule  prevalent  in  the 
construction  of  the  English  tongue,  the  words  "such 
land"  have  not  reference  to  the  heading  which  precedes 
both  this  section  and  the  93rd ;  but  to  the  last  antece- 
dent, which  will  make  sense  with  the  context,  viz.,  the 
kind  of  land  described  in  the  beginning  of  the  93rd 
section,  by  the  words  **  not  being  situate  in  a  town,  or 
built  upon." 
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1800,  Farther,  it  appears  to  me  that  the  two  sections  are 

Eastern      manifestly  linked  together,  both  by  their  common  Ian- 

CoMP^iEs^'  g^^6,  and  by  the  correlative  nature  of  their  enactments. 

«•  In  both  sections,  "  less  than  half  an  acre"  is  made  the 

standard  of  the  size  of  intersected  land,  which,  in  the 

Mr.  Justice  former,  is  to  give  the  proprietor  the  right  to  compel  a 
purchase  by  the  company,  and  in  the  latter,  is  to  give  the 
company  the  right  to  compel  a  sale  by  the  proprietor,  who 
requires  a  communication.  If  both  sections  are  confined 
to  lands  "  not  being  situate  in  a  town,  or  built  upon,"  it 
appears  reasonable  to  apply  a  common  standard  of  size  in 
both  cases.  But  surely  it  is  unreasonable  and  unin- 
telligible, if  the  latter  section  extends  to  lands  in  a  town, 
and  to  lands  built  upon,  where  half  an  acre  may  be  ex- 
pected to  be  of  very  great  value,  and  the  former  is 
confined  to  lands  in  the  country  not  built  on,'  where  half 
an  acre  may  be  expected  to  be  of  very  small  comparative 
value. 

Again,  in  each  of  the  two  sections,  it  is  made  a  condi- 
tion to  the  right  conferred  on  the  proprietor  and  the 
company  respectively,  that  the  proprietor  shall  have  no 
other  land  adjoining  the  piece  that  is  left.  Now,  if  the 
intersected  land  be  not  in  a  town,  or  built  upon,  it  will, 
generally  speaking,  be  a  field,  or  some  similar  enclosure ; 
and  if  the  piece  left  though  less  than  half  an  acre, 
adjoins  another  field,  the  two  may  be  blended  by  re- 
moving the  intermediate  fence,  so  as  to  form  one  field, 
which  may,  in  many  cases,  be  much  larger  than  half  an 
acre.  Consequently,  after  they  have  been  thus  thro¥ni 
together,  the  piece  left  by  the  intersection  may  virtually 
come  to  exceed  the  prescribed  extent,  and  be  of  greater 
value  than  the  expense  of  making  a  communication,  so 
as  not  to  be  within  the  principle  of  the  enactment.  And 
as  such  instances  may  often  occur,  the  legislature  may 
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have  thought  it  right  to  exclude^  generally,  the  case  of 
an  intersected  piece  of  land,  where  the  owner  has  other 
lands  adjoining  it,  from  the  operation  of  the  Act  But 
this  qualification  of  the  right  is  scarcely  intelligible  in  a 
case  where  the  railway  intersects  land  that  is  built  on,  as 
the  land  in  towns  usually  is ;  and  where,  consequently, 
the  piece  that  is  left  coidd  rarely,  if  ever,  be  regarded  as 
fit  to  be  thrown  into  the  adjoining  tenement.  Yet  this 
qualification  is  introduced  into  both  the  sections.  I  can^ 
therefore,  hardly  suppose  that  the  Legislature  intended 
the  enactments  in  the  latter  section  to  apply  to  lands  in  a 
town,  or  built  upon,  any  more  than  in  the  former. 

Again,  the  right  to  compel  a  sale  is  given  to  the  com- 
pany (if  a  communication  is  required  by  the  owner)  not 
only  in  cases  when  the  land  left  is  of  less  value  than  the 
expense  of  making  the  communication,  but  also  in  cases 
where  it  is  less  in  extent  than  half  an  acre,  notwithstand- 
ing it  is  of  greater  value  than  that  expense.     Where  the 
knd  is  in  the  country  and  not  built  upon  (as  if  it  be  a 
field  or  the  like)  the  value  of  the  piece  which  is  left,  if  it 
be  less  then  half  an  acre,  will,  generally  speaking,  if  it 
should  exceed  the  expense  of  making  the  communication, 
exceed  it  by  so  small  an  amount  that  it  is  not  improper 
or  incongruous  to  enact  that  the  two  predicaments  shall 
be  jmt  on  the  same  footing  in  respect  of  compelling  a 
sale  if  a  communication  is  required.     But  where  the  land 
intersected  is  in  a  town  or  built  upon,  there  would,  in 
mo8t  cases,  be  nothing  like  an  approximation  between 
the  value  of  half  an  acre  and  the  expense  of  making  the 
communication.     Therefore  the  employment  of  this  mea- 
sure of  half  an  acre  appears  to  me  to  demonstrate  that  the 
94th  section  was  not  meant,  any  more  than  the  93d,  to 
apply  to  lands  in  the  country  which  arc  built  upon,  or  to 
\mii  in  town,  since  such  lands  are  usually  built  upon. 
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1860.  I  may  add,  that  where  a  railway  passes  through  a  mass 

Eastern  of  houses  or  other  buildings,  it  would  not,  I  think,  be 
Companies  '  ^^^^^  ^^^y  (notwithstanding  the  interpretation  clause 
enacts  that  the  word  ^^  lands"  shall  extend  to  messuages, 
lands,  tenements,  and  hereditaments  of  any  tenure)  to 
apply  practically  to  the  buildings  so  intersected,  such  ex- 
pressions of  the  94th  section  as  '*  a  piece  of  land,"  **  other 
lands  adjoining  such  piece  of  land,**  and  "  such  severed 
piece  of  land ;"  expressions  which  are  applicable  without 
any  difficulty  whatever  if  the  operation  of  the  section  is 
confined  to  lands  not  situate  in  a  town  or  built  upon. 

These  and  other  practical  obstacles  which  would  neces- 
sarily attend  applying  such  provisions  to  lands  covered 
wfth  buildings  may  well  have  induced  the  legislature  to 
consider  that  general  enactments  of  this  kind  would  be 
unsuitable  and  inconvenient  with  respect  to  that  part  of 
any  line  of  railroad  that  may  pass  through  lands  which 
are  built  on,  and  to  think  it  better  that,  it  should  be  left 
for  particular  clauses  in  the  special  act  to  meet  any  diffi- 
culties which  may  occur  as  to  the  intersection  of  this  kind 
of  property.  Such  difficulties  cannot  be  very  numerous, 
and  they  may  be  easily  foreseen  and  provided  for  by 
particular  special  arrangements  or  enactments. 

I  will  observe,  in  conclusion,  that  with  respect  to  the 
unreasonable  inconveniences  and  hardships  which,  ac- 
cording to  the  argimients  for  the  Appellants,  will  be 
brought  upon  companies  by  refusing  to  extend  the  opera- 
tion of  the  94th  section  to  towns  and  lands  built  upon, 
and  which  it  is  said  the  legislature  never  could  have  in- 
tended to  exist,  those  hardships  and  inconveniences  must, 
in  either  construction  of  the  section,  exist  in  every  case 
where  it  happens  that  the  owner  of  the  intersected  land 
has  other  land  adjoining  the  piece  of  land  left  by  the 
intersection. 
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For  these  reasons,  I  b^  to  answer  your  Lordships' 
question  in  the  affinnative. 

Mr.  Justice  Wigktman, : 

The  question  turns  upon  the  construction  to  be  put 
upon  the  words  **  such  lands"  at  the  commencement  of 
the  94th  section  of  the  Lands  Chtuses  Consolidation  Act, 
8  &  9  Viet  c.  18,  Does  the  word  **  such"  as  there  used 
refer  to  the  lands  mentioned  in  the  93d  section,  or  to  in- 
tersected land  mentioned  in  the  heading,  or  what  may 
be  considered  as  the  preamble  to  the  93d  and  94th  sec- 
tions? 

The  subject  matter  to  which  both  the  93d  and  94^ 
sections  are  applicable  is  indicated  by  the  heading  or 
preamble,  which  is  introduced  immediately  before  the  93d 
section  in  these  terms,  ''  and  with  respect  to  small  por- 
tions of  intersected  lands  be  it  enacted  as  follows,"  and 
then  come  the  93d  and  94th  sections.  [His  Lordship 
stated  them.] 

It  appears  to  me  that  "  such  land"  in  the  94th  section 
is  the  same  as  the  'Mands"  in  the  93d  section,  and  that 
the  reference  in  the  94th  section  is  not  to  the  land  men- 
tioned in  the  heading  to  the  two  sections,  but  to  that  men- 
tioned in  the  93d.  According  to  the  ordinary  construc- 
tion of  language  the  reference  would  be  to  the  laslf  ante- 
cedent, and  there  is  nothing  in  the  apparent  object  of 
those  sections  which  would  require  a  different  construc- 
tion from  that  usually  adopted.  Both  sections  appear  to 
me  to  apply  to  the  same  kind  of  land,  that  is,  land  in  a 
town,  or  not  built  upon ;  but  that  under  the  93d  section 
in  the  case  there  contemplated,  the  owner  may  compel 
the  promoters  to  purchase  the  small  piece  if  he  has  no 
adjoining  land  into  which  it  can  be  thrown;  and  that 
under  the  94th  section,  in  the  case  there  provided  for. 
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the  promoters  may  either  make  a  commumcation  or  buy 
the  land  at  their  option ;  and  that  neither  of  the  sections 
applies  to  land  situate  in  a  town  or  built  upon.  And  I 
therefore  answer  your  Lordships'  question  in  the  affirma- 
tive. 

Lord  Chief  Baron  Pollock : 

"MlJ  Lords^  the  question  in  this  case  is,  whether  the 
94th  section  of  8  &  9  Vict.  c.  18,  having  the  expression 
^^  such  land"  at  the  conmiencement,  is  to  be  construed  to 
mean  the  land  in  the  heading  or  preamble  of  the  two  sec- 
tions, or  tiie  land  mentioned  in  the  beginning  of  the  93d 
section. 

The  ground  upon  which  the  latter  view  is  sustained,  is 
chiefly  that  the  rules  of  grammatical  construction  require 
such  an  interj)retation  to  be  put  on  the  Act  of  Parlia- 
ment. Grammar  may,  no  doubt,  sometimes  render  assist- 
ance to  law  by  helping  to  the  construction,  and  thereby  to 
the  meaning  of  a  sentence ;  but  grammar,  with  reference 
to  a  living,  and  therefore  a  variable  language,  is  perhaps 
more  difficult  to  deal  with  than  law,  and  the  rules  of 
legal  construction  are  far  more  certain  than  tiie  rules  of 
grammatical  construction.  To  resort  to  grammar  where 
law  fails  is  frequently,  I  think,  to  decide  "  ignotum  per 
iffnotius;^^  and  it  is  remarkable  that  on  more  than  one 
occasion  there  has  been  on  the  bench  a  difference  of 
opinion,  and  for  each  opinion  the  rule  of  grammatical 
meaning  and  construction  has  been  relied  upon.  The 
very  case  before  your  Lordships  is  an  example.  With 
reference  to  the  manner  in  which  this  Act  is  framed,  not 
by  a  train  of  consecutive  clauses,  but  by  sets  of  clauses, 
each  referring  to  a  particular  subject,  in  my  judgment  the 
rules  of  construction,  whether  of  grammar  or  good  sense, 
require  "such  land"  to  be  referred  to  the  heading,  and 
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not  to  the  previous  section.  "Such  land"  being,  as  I 
should  construe  it^  the  land  with  reference  to  which  the 
cUuse  b  introd  need. 

The  introductory  phrase  or  heading  of  the  two  clauses 
18, "  with  respect  to  small  portions  of  intersected  land,  be 
h  enacted,"  and  then  comes  the  93d  section.  The  ordi- 
nary introductory  words  of  a  clause,  " be  it  enacted,^  do 
not  occur  in  either  section ;  they  are  found  in  the  heading 
only,  which  induces  me  to  think  that  the  two  clauses  are 
feparately  enacted  as  to  the  subject  matter  of  bothy  with- 
out any  reference  to  each  other,  unless  such  reference  is 
created  by  words  expressly  importing  it.  As  was  re- 
marked by  Lord  Chief  Justice  JErle  in  the  Court  below, 
the  last  preceding  antecedent  land,  is  ''  land  adjoining,'' 
aod  not  '^  land  not  situate  in  a  toion.^^  The  heading 
refers  only  to  these  two  sections ;  if  both  of  them  refer 
to  **  land  not  situcUe  in  a  tcfwn^  the  heading  should  have 
been  different ;  it  should  have  been,  ^^  and  with  respect 
to  small  portions  of  intersected  land  (not  being  situate  in 
a  town,  &C.) ;  ^  again,  the  93d  section  refers  to  land  (not 
being  situate  in  a  town  or  built  upon)  so  cut  through  and 
divided  by  the  works  as  to  leave  either  on  both  sides 
or  on  one  side  thereof  a  less  quantity  of  land  than  half 
a  statute  acre,  &c. ;  the  94th  section  refers  to  land  so  cut 
through  and  divided  as  to  leave  on  either  side  of  the 
works  a  piece  of  land  of  less  extent  than  half  a  statute 
acre;  repeating  a  portion  of  what  is  contained  in  the  93d 
section  (which  would  have  been  superfluous  if  such  land 
meant  the  same  land  as  was  referred  to  by  the  93d  see- 
tion),  and  omitting  the  description  of  (not  being  situate 
in  a  town,  &c.).  I  think  what  was  omitted  was  inten- 
tionally omitted,  and  that  the  two  sections  refer  the  one 
to  one  description  of  land  and  the  other  to  another  des- 
cription of  land ;  the  first  to  intersected  land  not  in  a 
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1860.        town,  the  second  to  intersected  land  whether  in  a  town  or 
Eastern       not,  and  I  think  this  is  the  most  reasonable  construction^ 

Companies  '  ^^%  hoth  grammar  and  good  sense  into  considera* 

^'  tion. 

Mabbiaqb. 

It  must  on  all  hands  be  admitted  that,  both  in  writing 

Chidf^^ron  ^^^  speaking,  the  antecedent  really  referred  to  is  of);en 
Pollock,  to  be  made  out  by  the  good  sense  of  the  hearer  or  reader 
rather  than  by  the  position  of  a  word  in  the  sentence ;  fre* 
quently  the  actual  last  antecedent  would  make  nonsense ; 
and  it  seems  conceded  that  you  must  then  go  back  to  some 
other  antecedent,  and  a  curious  question  may  be  raised 
as  to  the  degree  of  absurdity  and  injustice  which  may  be 
tolerated  before  referring  back  to  an  earlier  antecedent. 

The  judicial  exposition  of  any  document  ought  to  be 
the  reasonable  one,  and  not  emphatically  the  gnunmatical 
one;  here,  however,  I  think,  grammar  and  good  sense 
do  not  differ,  and  I  am  of  opinion  that  the  operation  of 
the  94th  section  of  8  &  9  Vict  c.  18,  is  not  confined  to 
lands  not  situated  in  a  town  or  not  built  upon. 

Lord  Chief  Justice  JErle : 

I^,^  My  answer  to  your  Lordships'  question  is  in  the  nega- 

Chief  Justice  tive.     In  support  thereof  I  beg  to  refer  to  my  judgment 
^"^"^        below,  and  I  offer  farther  observations  on  the  arguments 
here. 

The  argimients  for  restricting  the  section  to  land  in 
the  country  were  drawn,  first,  from  the  meaning  of  the 
word  **  such  "  at  the  beginning  of  the  section.  Secondly, 
from  the  danger  of  companies  speculating  in  land  valu- 
able for  building  purposes ;  and,  thirdly,  from  the  cor- 
relative correspondence  between  sections  93  and  94. 

With  respect  to  the  meaning  of  the  word  "  such,''  even 
if  the  grammatical  rule  be  adopted  in  law,  it  is  controlled 
by  the  context,  for  in  the  judgment  below,  "  such  "  was 
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declared  to  refer  to  "the  next  antecedent  which  will  1C60. 

make  sense  with  the  context."     If  the  rule  for  proximity  Eastbex 

of  reference  is  to  be  regulated  by  the  sense  of  the  con-  CwAwaT* 

text  the  constraction  in  effect  depends  on  '^  the  sense  of 

the  context."  

I  would  observe  &rther  that  this  word,  from  the  na-    ^^  Chief 

Jtudee 
tare  of  the  statute,  recurs  frequently  in  a  peculiar  sense. 

All  the  clauses  are  only  proyisionally  operative ;  that  is, 
in  case  they  should  be  incorporated  with  scnne  future  Act. 
When  the  statute  passed,  it  related  to  no  land  at  all,  but 
if  incorporated  with  another  Act  it  would  relate  to  such 
land  as  should  be  within  the  operation  thereof.     The 
framer  of  the  Act  intended  to  save  waste  of  words  by 
preparing  clauses  for  adoption  by  incorporation  instead  of 
repetition.     He  has  disposed  of  many  complicated  rights 
and  liabilities  with  powerful  forethought  and  appropriate 
language,  and  the  frequent  use  of  the  word  was  required 
by  the  subject  matter.     Thus,  where  land  is  first  intro- 
duced by  section  6,  it  is  properly  described  to  be  "  land 
by  the  special  Act  authorised  to  be  taken,  and  which 
shall  be  required  for  the  purposes  of  such  Act  ;*  the  re- 
petition of  this  description  would  be  of  perpetual  recur- 
rence, were  it  not  saved  by  making  *'  such"  refer  to  it. 
Also  the  division  of  the  statute  under  separate  headings 
has  occasioned  another  very  frequent  use  of  the  word  to 
refer  to  the  heading ;  and  if  the  statute  be  considered  as 
a  whole,  in  construing  section  94,  I   submit    that  the 
word  **  such"  in  its  ccmimencement  cannot  be  relied  on 
to  show  that  the  section  is  not  to  apply  to  land  in  a  town, 
but  that  the  construction  ought  to  depend  on  the  purpose 
of  the  clause,  to  be  gathered  from  the  context. 

If  the  construction  is  made  on  this  principle,  I  submit 
that  the  purpose  of  saving  companies  from  extortionate 
waste  is  in  reason  as  applicable  to  town  as  to  country. 

VOL.  IX.  E 
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The  notion  that  the  legislature  intended  to  save  com- 
panies from  speculating  in  valuable  land  seems  extremely 
improbable.  If  companies  buy,  the  price  is  enhanced  for 
an  unwilling  seller,  it  was  said,  to  the  extent  of  25  per  cent, 
above  the  common  value.  It  woidd  be  absurd  to  buy  on 
such  terms,  with  a  certainty  of  being  obliged  to  sell  at  any 
price  that  could  be  got  within  ten  years.  The  option  of 
so  buying  could  only  be  exercised  where  the  owner  re- 
quired a  bridge.  If  the  directors  intentionally  specu- 
lated, they  would  incur  serious  liability  for  misapplying 
their  powers ;  and.  lastly,  it  would  be  unjust  to  deprive 
all  companies  of  reasonable  protection,  for  the  sake  of 
saving  some  few  companies  from  unreasonable  impru- 
dence. 

With  respect  to  the  argument  from  the  correlative  cor- 
respondence of  the  two  sections,  I  submit  it  has  no 
reality ;  the  notion,  that  where  the  owner  may  force  the 
company  to  buy,  there  the  company  may  force  the  owner 
to  sell,  may  sound  probable,  but  in  sense  it  is  inconsis- 
tent. The  object  of  each  section  is  entirely  distinct. 
By  section  93  the  owner  may  compel  the  company  to 
buy  rural  land,  because  an  isolated  patch  may  be  a  waste 
for  agricultural  use.  By  section  94,  the  company  may 
compel  a  sale  of  an  isolated  patch,  rather  than  make  a 
bridge  to  it ;  the  motives  to  sway  the  options  in  the  two 
cases  have  no  more  correspondence  with  each  other  than 
a  plough  has  with  a  bridge ;  and  because  the  legislature 
confined  the  relief  for  agriculture  to  the  country,  there 
is  no  coherence  in  saying,  that  for  the  same  reason  it 
should  confine  relief  from  waste  in  bridges  to  the  country 
alsa 

On  these  grounds,  I  am  of  opinion  that  the  question 
should  be  answered  in  the  negative. 
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Hie  Lord  Chancellor  (Lord  Campbell) : 

The  only  question  in  this  case,  is,  whether  the  word  _  EASTMif 
^  each*  in  the  94th  section  of  8  &  9  Vict,  a  18,  refers  to  Compahiu 
the  words  ^  lands  not  being  situate  in  a  town  or  built 
upon"  to  be  found  in  the  beginning  of  the  93d  sec- 
tion of  this  Act,  or  refers  to  the  heading  which  is  pre- 
fixed to  these  two  sections,  ''  and  with  respect  to  small 
portions  of  intersected  land."  The  question  does  not 
depend  on  an  j  general  principle  of  law,  but  on  the  mean- 
ing of  the  l^islature  in  tiie  use  of  language  nerer  intro- 
duced into  an  Act  of  Parliament  before,  and  not  likely 
to  be  repeated  in  any  subsequent  Act  of  Parliament. 
Unfortunately  neither  construction  produces  a  result  by 
any  means  satisfactory ;  so  that  we  cannot  decide  upon 
the  rule  that  where  the  language  of  an  Act  of  Parlia- 
ment is  equivocal,  the  l^islature  must  be  supposed  to 
haye  intended  to  enact  that  which  is  reasonable. 

I  do  not  think  that  any  of  tiie  authorities  which  were 
cited  on  either  side  can  assist  us,  or  can  be  commented 
upon  with  advantage. 

The  leaning  of  my  opinion  is  with  that  of  the  learned 
Judges  who  answered  the  question  submitted  to  them 
by  your  Lordships,  in  the  n^ative,  and  I  would  advise 
your  Lordships  that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  be  reversed. 

Lord  Wensleydale: 

I  am  not  surprised  that  such  a  difference  of  opinim 
should  prevul  among  tiie  learned  Judges  as  to  the  cod- 
struction  of  the  94th  section  of  the  Lands  Clauses  Con- 
solidation Act,  8  VieL  c.  18,  both  in  the  Courts  below 
and  in  your  Lordships' House,  f(»'tliefinaierof  the  clause 
has  not  expressed  himself  so  dearly  as  he  ought ;  wnA  in 
endeavouring  to  avoid  the  usual  prolixity  of  the  language 

e2 


1(8  CASES  IN  THE  HOUSE  OF  LORDS. 

I860.        of  Acts  of  Parliament,  has  fallen  into  the  very  common 

Eastern      consequential  fault    of    being   somewhat  obscure.      In 

Companies^'  drawing  the  two  clauses  so  as  to  be  applicable  to  all  cases, 

t'*  he  has  probably  not  had  present  to  his  mind  all  the  cases 

that  might  occur. 

The  Judges  who  take  opposite  views  of  the  94th  sec- 
tion, are  not  wanting  in  reasons  of  considerable  weight 
on  each  side.  I  have  considered  their  judgments  in  the 
Court  below,  and  their  opinions  given  to  your  Lord- 
ships, with  much  attention ;  and  have  arrived  at'  the 
conclusion  that  the  construction  put  on  the  Act  by  the 
minority  is  correct,  and  that  the  judgment  of  the  Court 
below  should  be  reversed. 

The  first  and  most  important  question  upon  which  I 
think  the  decision  of  the  case  mainly  depends,  is  to  what 
antecedent  the  word  ^^  such^^  in  the  94th  clause  is  to  be 
applied.  Everyone  must  agree  that  we  ought  to  con- 
strue the  clause  according  to  the  ordinary  gnunmatical 
rules;  and  farther,  that  according  to  those  rules,  the 
word  must,  prima  facie,  be  taken  to  apply  to  the  last 
antecedent. 

What,  then,  is  the  last  antecedent?  K  these  clauses 
were  written  together,  consecutively,  without  breaks, 
without  a  heading  belonging  to  both,  the  next  antecedent 
would  be  the  words  adjoining  "Zanrf"  (not  lands  in  the 
plural)  not  situate  in  a  town  or  built  upon ;  but  as  that 
would  be  insensible,  the  reference  must  be  intended  to 
be  to  the  next  antecedent  which  would  make  sense,  and 
the  words  in  the  beginning  of  the  93d  section,  **  lands 
not  situate  in  a  town  or  built  upon"  would  be  the  next 
antecedent. 

But  I  am  of  opinion  that  an  Act  penned  as  this  is, 
cannot  be  read  as  a  continous  enactment  would  be ; 
various  clauses  relating  to  each  separate  subject  are  col- 
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lected  under  yarious  heads^  with  an  appropriate  heading         I860, 
to  each  class^  which  must  apply  to  the  whole  of  that  class      Eaktkbn 
to  which  it  is  the  heading,  and  the  meaning  of  this  head-     Comfuiibs** 
ing,  "  and  with  respect  to  small  portions  of  intersected  *• 

land^  be  it  enacted  as  follows,"  is  equivalent  to  sajing, 
that  all  the  enactments  or  sections  of  the   statute  con- 
tained under  that  head  relate  to  small  portions  of  inter- 
sected land,  and  they  must,  therefore,  be  construed  so  to 
relate.     The  effect  is  the  same  as  if,  as  my  brother  Chan- 
nell,  in  his  able  argument  has  observed,  the  heading  had 
been  repeated,  as  it  would  have  been  in  the  more  prolix 
form  which  prevailed  in  older  statutes,  at  the  head  of  each 
eection.     The  94th  section  might,  therefore,  be  read  as  if 
it  bad  the  heading  at  length*     ^'  And  be  it  farther  enacted^ 
with  respect  to  small  portions  of  intersected  land,  that  if 
any  such  land  shall  be  cut  through  and  divided  so  as  to 
leave  on  either  side  a  piece  of  land  less  than  half  an 
acre,  ftc.,  the  promoters  of  the  undertaking  might  re- 
quire the  owner  of  the  small  piece  of  land  to  sell  it  to 
them,"  which  seems  to  make  good  sense. 

On  this  supposition,  which  I  am  quite  satisfied  is  the 
right  one,  the  next  antecedent  is  to  be  considered  aa 
being  ^*  small  portions  of  intersected  land  ^  and  the  Mth 
section  is  to  be  taken  to  apply  to  lands  so  intersected 
both  in  towns  and  lands  built  upon,  and  those  not  in 
towns  and  not  built  upon.  Each  case  likely  to  occur  in 
the  construction  of  ndlroads  is  then  provided  for,  which 
it  was  evidently  the  intention  of  the  legislature  to  do  by 
a  general  Act,  in  order  to  save  trouble  and  expenie* 
On  the  other  hand^  if  the  construction  be  that  the  94th 
section  applies  only  to  lands  not  in  town*,  and  not  built 
upon,  it  would  leave  the  case  of  such  land  wholly  unprf^ 
vided  for,  which  it  is  impossible  to  tupjfUre  cf^bld  hkra 
been  the  intention  of  the  legislature.      It   leaveA  al^i 
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I860.        the  companies  liable  to  make  a  connexion  between  one 

Eastbhk      part  of  the  several  lands  in  a  town  and  another^  however 

CoMPANiBi  *  gi*6at  the  expense  of  making  it  might  be,  and  however 

--     ^*  trifling  the  value  of  the  parts  severed.     A  construction 

which  leads  to  such  consequences  ought  never  to  be 

adopted,  and  that  which  appears  to  me  to  be  the  right 

one,  according  to  the  plain  sense  of  the  enactment,  and 

avoids  such  results,  ought  to  be  preferred.     The  93d  sec^ 

tion  provides  a  remedy  for  the  proprietor  to  compel  a 

purchase  by  the  company  from  him.     The  94th  section 

gives  to  the  company  the  power  to  compel  a  sale  of  small 

pieces  of  land  in  both  town  and  country  in  the  cases 

provided  for  by  those  sections. 

But  it  is  urged  by  those  who  object  to  this  construc- 
tion, that  the  provisions  in  both  the  sections  are  very  rea- 
sonable, if  confined  to  lands  not  in  a  town  or  built  upon, 
and  very  unreasonable,  if  extended  to  lands  in  a  town  or 
built  upon;  and,  that,   therefore,  they  should  be  con- 
strued  to  apply  to  the  former  only.     This  is  a  part  of 
Mr.  Justice  Williams*^  able  opinion.     It  is  said  that  half 
an  acre  in  a  town,  or  land  built  upon,  may  be  of  very 
great  value,  if  compared  to  lands  in  the  country  where 
half  an  acre  may  be  supposed  to  be  of  very  small  com- 
parative value.     I  must  own  that  I  am  not  much  im- 
pressed by  that  argument.     One  half  acre  in  the  country 
may  differ  exceedingly  in  value  from  another.     It  may 
be  of  barren  moor  land,  not  worth  a  shilling  an  acre,  or 
of  meadow  or  pasture ;  or  land  under  very  profitable  cul- 
tivation may  be  worth  10/.  or  20/.  an  acre.     In  declining 
or  deserted  towns,  half  an  acre  covered  with  old  buildings 
which,  to  make  the  land  worth  anything,  would  have  to 
be  removed,  may  be  of  very  little  value,  but  in  pros- 
perous localities  it  might   bear  a  high   price.     These 
differences  make  no  difference  in  principle ;  the  legisla* 
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tare  chose  to  make  general  rules  applicable  to  all  cases  of        leno. 
severance.  Eabtbrn 

Perfiaps  it  might  have  been  said  that  the  statute  ought  ^CoMPA^i^^' 
not  to  have  made  the  size  of  the  disconnected  piece  any  v. 

criterion  at  all  when  the  value  of  it  was  so  various,  but  ^»maQ"» 
ought  to  have  made  the  value  the  sole  criterion.  But 
the  statute,  perhaps  for  wise  reasons,  has  not  adopted 
Talue  for  the  criterion,  because  that  might  have  led  in 
every  case  to  a  dispute,  and  a  valuation  which  could  not 
be  made  generally  without  the  aid  of  professional  mcD, 
and  this  great  expense  might  have  been  incurred  by  both 
the  promoters  and  the  claimants ;  but  if  size  alone  were 
made  the  criterion,  there  would  never  be  any  dispute 
that  could  not  be  easily  and  inexpensively  settled,  and 
this  great  advantage  might  have  been  considered  on  the 
whole  as  a  very  good  reason  for  adopting  the  provision 
which  the  statute  contains. 

Nor  do  I  think  that  the  circumstances  also  mentioned 
by  Mr.  Justice  Williams ^  that  in  towns  and  lands  built 
upon,  the  piece  left  could  be  seldom  capable  of  being 
thrown  into  the  adjoining  tenement,  warrants  U9  in  hold- 
mg  that  such  land  was  not  meant  to  be  included  in  the 
94th  section. 

It  would  probably  be  of  very  unfrequent  occurrence, 
but  still  it  might  occur  occasionally ;  and  it  is  very  reason- 
able to  suppose  that  the  legislature  would  provide  for  all 
possible  cases. 

The  natural  coostruction  of  the  words  of  this  Act  of 
Parliament,  divided  as  it  is  in  groups  of  sections,  with 
headings  to  such  sections,  being  such  as  I  have  said,  I 
think  that  both  the  sections  in  this  case  applied  to  all  in- 
tersected lands,  and  there  is  clearly  nothing  so  unreason- 
able in  that  construction  as  to  call  upon  us  to  alter  it ;  all 
i«  perfectly  consistent. 
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18C0.  The  criticism  made  by  Mr.  Mellishy  in  his  very  able 

Eastern      argument  at  your  Lordships'  bar^  on  the  use  of  the  word 

Companies^   "  ^^^^  '  "^  ®^  many  similar  cases  in  this  Act  of  Parlii^ 
V.  ment,  confirms  the  view  now  taken  of  the  true  construo- 

tion,  though  I  think  it  was  hardly  required. 

I  thinks  therefore,  that  I  ought  to  advise  your  Lord- 
ships  to  reverse  the  judgment,  and  give  judgment  for  the 
Appellants. 

Lord  Cratiworth : 

I  have  nothing  to  add  in  this  case,  but  that  I  concur 
with  my  noble  and  learned  friends  who  have  already  ex- 
pressed their  opinions.  The  truth  is,  that  what  we  have 
to  do  is  to  interpret  the  language  of  the  Act  of  Parlia- 
ment, and  to  say  what  is  the  meaning  of  certain  sentences 
which,  strictly  speaking,  can  hardly  be  said  to  have  a  sen- 
sible meaning.  For  you  cannot  get  out  of  the  difficulty 
by  saying  that  the  word  ^^  such  "  applies  to  the  last  ante- 
cedent ;  that  would  not  be  quite  sensible.  Neither  can  it 
be  strictly  applied  to  the  heading,  because  the  words  in 
the  heading  are  "  intersected  lands."  Therefore,  that  will 
not  do.  That  is  not  exactly  the  way  in  which  '^  such  "  is 
used ;  so  it  appears  to  me,  though  my  noble  and  learned 
friend  does  not  feel  the  force  of  that  reasoning ;  but  at 
the  same  time  I  quite  concur  in  the  result,  that  the  con- 
struction which  my  noble  and  learned  friend  on  the  wool- 
sack and  my  noble  and  learned  friend  opposite  have  put 
upon  this  section  is,  upon  the  whole,  the  most  rational 
one,  and  the  one  which  we  ought  to  adopt. 

Lord  Chelmsford: 

The  great  diversity  of  opinion  which  has  prevailed 
amongst  the  learned  Judges,  whose  assistance  your  Lord- 
ships have  had  in  this  case,  prevents  my  feeling  any  very 
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great  confidence  in  the  conclusion  to  which  I  have  arrived.         }8ao. 
Bnt,  having  carefully  weighed  the  reasons  which  they      EASTsmif 
have  assigned  for  their  different  opinions,  I  have  been     Compamw 
enabled  to  determine  satisfactorily  to  my  own  mind  which    ^,    «• 
construction  of  the  Act  seems  best  to  correspond  with  the 
intention  of  the  legislature.     The  context  upon  which 
the  interpretation  depends  is  confined  within  the  narrow 
limits  of  two  sections.     And  the  construction  would  ap- 
pear to  be  aided  by  these  being  connected  together  as  to 
their  subject  matter  by  a  common  heading,  according  to 
the  convenient  mode  by  which  the  different  provisions  of 
the  Act  are  distinguished  firom  each  other.     But  this  cir- 
cumstance, whidi  might  be  supposed  to  be  favourable  to 
the  correct  construction  of  those  two  sections,  has,  on  the 
contrary,  proved  to  be  an  impediment  to  it. 

The  formal  scheme  of  the  Act  being  that  which  I  have 
described,  and  the  l^slature,  having  disposed  of  various 
matters  under  their  appropriate  general  heads,  arrives  at 
like  93d  and  94th  sections,  and  prefaces  them  with  a 
declaration  that  it  is  about  to  deal  with  the  cases  *'  of 
small  portions  of  intersected  land.**  The  plan  of  dividing 
the  Act  into  separate  headings  would  lead  us  here  to  ex- 
pect that  the  legislature  was  about  to  make  provision 
for  cases  of  this  kind  generally,  and  was  not  intending  to 
confine  itself  to  land  of  a  particular  description,  viz.,  to 
'*  land  not  situate  in  a  town  or  not  built  upon.^  If  the 
sections  in  question  are  both  of  them  applicable  to  land 
of  this  local  or  peculiar  character  and  to  no  other,  then 
the  heading  in  the  generality  of  its  form  is  only  calculated 
to  mislead ;  for  it  ought  to  have  contained  the  qualifying 
expressions  which  it  is  said  must  be  taken  to  run  through- 
out Ae  enactments  of  which  it  forms  the  introduction.  I 
advert  to  this  not  as  by  any  means  conclusive,  but  merely 
to  show  my  impression  that  there  is  something  like  a 
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I860.        primA  facie  presumption^  to  be  gathered  from  the  heading. 
Eastern      in  favour  of  the  larger  over  the  qualified  construction  of 
'cSSxS'- tl^e  94th  section. 

V.  I  think  that  too  much  stress  has  been  laid  in  the  argu- 

ment upon  the  word  "  such "  which  it  was  shown  has 
been  employed  in  various  parts  of  the  Act  without  much 
regard  to  propriety,  or  to  its  supposed  relative  force. 
Many  of  the  earned  Judges  deal  with  it  as  if  it  were  a 
settled  rule  of  construction  that  it  should  be  referred  to 
the  last  antecedent.  I  am  not  aware  that  this  is  a  word 
of  such  close  relation  that  it  must  necessarily  refer  to  the 
next  immediate  antecedent,  like  the  word  "  idem  "  which 
(as  I  pointed  out  during  the  argument)  Lord  Coke8ajB{i) 
**  semper  proximo  antecedente  refertur."  At  the  same 
time  it  must  be  admitted  that  every  relative  ought  to  be 
referred,  not  perhaps  to  the  next  antecedent  '*  which  will 
make  sense  with  the  context,"  but  to  that  to  which  the 
context  appears  properly  to  attract  it  Applying  this  rule 
upon  the  present  occasion,  it  will  appear  that  the  word 
**such"  cannot  refer  to  the  last  antecedent  *' adjoining 
land ;"  nor  to  the  one  next  preceding  "  other  land  required 
for  the  purposes  of  the  special  Act;"  nor,  if  strict 
grammatical  propriety  is  to  be  regarded,  to  the  words 
*'  lands  not  being  situate  in  a  town  or  built  upon ;"  because 
''  such  land  "  in  the  singular  would  not  be  a  correct  rela- 
tive to  the  antecedent, "  any  lands,"  &c.,  in  the  pluraL  We 
are  thus  carried  back  to  the  heading  in  which  we  find  the 
word  ^^  land  "  in  the  singular,  and  so  far,  therefore,  having 
the  requisite  of  a  correct  antecedent  to  a  relative  also  in 
the  singular.  But  then,  if  we  bring  this  antecedent  to  the 
test  (as  proposed  by  my  noble  and  learned  friend  near 
me),  by  substituting  it  in  the  94th  section  for  its  assumed 

(f)  Co.  Litt.  206. 
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relative,  we  find  that  the  language  could  not  be  accurate.        1M>. 
For  the  enactment  would  then  run,  **  I£  any  small  por-     EAsnour 
tions  of  intersected  land  shall  be  so  cut  through  and  di-    Comtmem 
vided,"  &C.,  which  would  not  conyej  the  intended  mean- 
ing ;  for  it  is  not  the  small  portions  of  land  which  are  cut 
through  and  divided,  but  the  lands  generally,  which  by 
being  cut  through,  &c.,  leave  the  small  portions  of  land  on 
either  side,  or  on  both  sides  of  the  works. 

This  minute  examination  of  the  language  of  these  sec- 
tions may  perhaps  lead  fairly  to  the  conclusion  that  the 
word  '^  such"  has  been  inserted  in  the  94th  section  with- 
out much  regard  to  its  effect.  At  all  events  it  shows 
that  there  is  nothing  in  the  use  of  this  word,  as  a  word  of 
reference,  which  prevents  our  giving  full  effect  to  the 
generality  of  the  heading,  if  it  is  not  opposed  to  the  context. 

This,  however,  has  been  strongly  asserted  to  be  the 
case.  It  is  said  that  the  word  **  small "  is  a  word  of  com- 
parison, and  that  in  a  town  it  might  represent  a  considera- 
ble fortune.  But,  in  answer  to  this,  it  must  be  observed, 
that  the  legislature  by  the  word  ''  small,"  clearly  means 
small  in  extent  and  not  of  small  value,  and  the  definition 
of  what  shall  be  considered  small  in  extent  is  marked  in 
both  the  sections  by  the  words  **  less  than  half  an  acre." 

It  is  not  improbable  that  the  legislature,  in  the  94th 
section,  intended  that  the  land  should,  in  all  cases,  be  of 
less  value  than  the  expense  of  making  a  bridge  or  other 
communication,  because  the  words  at  the  end  of  the 
section  are  general ;  that ''  on  the  occasion  "  (t. «.  on  every 
occasion)  *'  of  ascertaining  the  value  of  the  land,  the  jury 
shall,  if  required  by  either  party,  ascertain  the  value  of 
any  such  severed  piece  of  land,  and  also  what  would 
be  the  expense  of  making  such  communication."  But 
this  indication  of  intention  is  not  sufficientiy  plain  to 
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1860.         warrant  the  change  of  the  alternative  expression  by 
Eastbkn       reading  "or"  as  "and."     Nor  do  I  think  that  this  is  at 
Com"^ie8^'  ^  necessary  to  establish  the  construction  which  I  have 
*•  adopted. 

The  two  sections  in  question  appear  to  be   framed 
with  the  object  of  protecting  the  landowners  on  the  one 
hand  and  the  promoters  of  the  undertaking  on  the  other. 
In  the  93d  section  the  interest  of  the  landowner  is  alone 
regarded^  and  power  is  given  to  him  to  compel  the  pro- 
moters of  the  undertaking  to  purchase  intersected  land 
of  less  extent  than  half  a  statute  acre,  unless  he  has 
land  adjoining  into   which  the  land  which  is  left  can 
conveniently  be  thrown.     In  the  94th  section  care  is 
taken  that  the  promoters  of  the  undertaking  shall  not  be 
prejudiced  by  an  unreasonable  enforcement  of  the  rights 
of  the  landholder  under  the  68th  section  of  the  Railway 
Clauses  Consolidation  Act.      If  the  landowner  require 
the  communication  between  the  intersected  land  to  be 
made^  where  the  piece  of  land  left  on  either  side  of  the 
works  is  of  less  value  than  the  communication^  the  pro- 
moters  of  the   undertaking  may   compel  him   to   selL 
Why  should  not  this  apply  to  land  in  a  town  as  well  as 
to  rural  land  ?     The  object  of  it  is  to  prevent  unreason- 
able demands  being  made  upon  the  promoters  of  the 
undertaking ;  of  enabling  them  to  tell  the  landowner,  if 
he  insists  upon  having  communications  which  would  cost 
more  than  the  value  of  the  land^  that  they  will  buy  him 
out     At  the  same  time^  if  the  land  is  of  high  value,  it  is 
not  very  probable  that  the  promoters  will    adopt  the 
alternative  of  purchasing  at  what  would  be  likely  to  be 
an  exorbitant  price,  knowing  that  they  could  not  employ 
it  for  building  purposes,  the  only  use  to  which  it  might  be 
applicable,  and  with  the  knowledge  also  that  they  would 
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be  compelled  to  sell  it  again  within  ten  years,  or  to        I860, 
suffer  it  after  that  period  to  vest  in  and  become  the  pro-      Eastrrh 
perty  of  the  owner  of  the  adjoining  hmds.  ^C^^b^ 

It  has  been  remarked,  that  in  the  two  sections  there  is 
the  same  qualification  to  be  found  as  to  the  owner  not 
haying  other  lands  adjoining  to  the  land  divided;  and 
this  has  been  relied  upon  to  prove  that  the  two  sections 
are  applicable  to  the  same  lands.     But  I  think  that  an 
argument  is  to  be  derived  from   the  language  of  the 
sections  in  this  respect  in  an  opposite  direction.     In  the 
93d  section  the  owner  of  the  land  is  not  permitted  to 
compel  the  promoters  of  the  undertaking  to  purchase  if 
he  has  land  into  which  the  piece  of  land  left  can  be 
thrown  so  as  to  be  conveniently  occupied  therewith ;  be- 
cause  he  is  sufficiently  protected  in  such  a  case  by  the 
power  which  he  has  to  compel  the  promoters  at  their  own 
expense   to  throw   the  lands  together.      In    the   94th 
section  there  is  no  such  provision  as  to  throwing  the  land 
together ;  but  the  promoters  of  the  undertaking  are  not 
empowered  to  compel  a  sale  when  the  landqwner  requires 
the  communication  to  be  made  ^^  if  he  have  other  lands 
adjoining  such  piece  of  land ;"  because  to  take  away  a 
piece  of  land  &om  the  contiguous  lands  might,  in  the 
case  of  building  land,  entirely  destroy  the  profitable  em- 
ployment of  the  land  to  that  purpose,  and  in  other  cases 
which  might  easily  be  supposed  might  occasion  an  injury 
far  beyond  the  value  of  the  land  so  taken  away. 

There  is  much  weight  in  favour  of  this  construction  in 
tie  observation  of  Lord  Chief  Justice  Erie  in  the  Ex- 
chequer Chamber,  that  '^  it  is  probable  that  the  power  of 
compelling  a  sale  is  most  needed  in  a  town,  as  the  land  in 
a  town  is  more  often  held  in  small  portions,  so  that  there 
might  be  many  severances  in  a  small  space,  and  each 
might  require  a  bridge  for  himself." 
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I860.  Taking,  therefore,  the  heading  and  the  language  of  the 

Eastern  two  sections  together,  the  former  appears  to  me  to  re- 
^^^^^®'  quire  something  beyond  a  particukr  and  limited  descrip- 
tion of  land  as  the  subject  to  be  dealt  with;  and  the 
latter  is  capable  of  an  interpretation  which  will  fully  meet 
the  intention,  and  make  the  94th  section  applicable  to 
cases  where  it  may  be  most  important  and  necessary. 

For  these  reasons,  I  think  that  the  judgment  of  the 
Exchequer  Chamber  is  wrong,  and  that  it  ought  to  be 
reversed. 


Judgment  reversed. 

Lords'  Journals,  3  August  1860. 


1860. 

Jane  28. 

July  6. 

August  3. 

Omtrad, 

Terms  of 

Letting. 

SkOuteof 

Frauds. 

PracHee. 

Judgment  in 

Court  below 

and  in  Error. 

Practice, 


The  Hon.  F.  Fitzmaubice    -    Appellant 
Sir  John  Baylet,  Bart.         -    Respondent 

One  paper  referring  to  another,  in  which  the  terms  of  an  agreement 
are  stated,  will  constitute  a  contract  sufficiently  executed  accord- 
ing to  the  provisions  of  the  Statute  of  Frauds  ;  but  where  the  first 
paper  was  in  these  words,  ^*  I  agree  to  let  the  premises  in  O.  X., 
containing,  three  stables,  &c.  for  the  same  rent  and  subject  to  the 
same  conditions  that  I  hold  them  myself ;''  it  was  held  (Lord 
Campbellf  Lord  Chancellor,  diss,)  that  this  paper^  even  though 
ratified  by  the  proposed  lessee,  as  it  did  not  state  the  duration  of 
the  term,  did  not  contain  enough  to  constitute  a  memorandum  of 
an  agreement  sufficient  to  satisfy  the  statute. 

Li  the  Court  of  Queen's  Bench,  in  an  action  on  an  agreement,  the 
questions  discussed  were,  one  of  fact,  what  the  parties  had  said  and 
written  to  each  other,  and  one  of  law,  what  was  the  construction 
to  be  put  on  two  letters  of  the  Defendant,  which  were  relied 'on^as 
a  ratification  of  what  his  agent  had  done.  In  the  Exchequer 
Chamber  (upon  the  proceeding  by  appeal  under  the  Common]  Law 
Procedure  Act),  the  judgment  of  the  Court  was  given  on  the 
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groand  that  eTen  if  the  Defendant's  letters  amounted  to  a  ratifica-  1860. 

tioD,  it  was  nolly  for  that  the  paper  ratified  did  not  contain  a  memo-  •»     '"'"'^ 

nndam  of  agreement  sufficient  to  satisfy  the  Statute  of  Frauds  :  ^      ^^ 

Held,  that  it  was  competent  to  the  Court  of  Exchequer  Chamber  to  Batlet. 
adopt  that  g;roand  for  its  judg:ment. 


This  was  an  appeal  under  the  Common  Law  Procedure 
Act  against  a  judgment  on  the  discharge  of  a  rule  for  a 
Donsuit. 

Declaration  on  an  agreement  to  which  the  Defendant 
pleaded  the  general  issue  and  several  special  pleas.  The 
former  alone  is  material.  The  cause  was  tried  before 
Lord  Campbell  at  the  Middlesex  sittings  after  Hilary  Term 
1856,  when  it  appeared  that  the  Plaintiff,  Mr.  Fitzmauricey 
was  possessed  of  a  lease  from  December  1850,  for  nine 
years  and  three  quarters,  of  certain  premises  called 
Hamilton  Lodffe,  situate  at  Kensington  Gore^  in  the  county 
of  Middlesex^  and  also,  under  a  different  landlord,  of 
mother  lease  for  five  years,  of  stables  in  Gore  Lane,  300 
jtrds  distant  from  the  former  premises.  Negotiations  for 
a  sale  of  the  lease  and  furniture,  &c.  of  Hamilton  Lodge 
were  entered  into,  which  were  chiefly  carried  on  by  let- 
ters; a  Mr.  Rearden,  a  house  agent,  acting  in  these 
negotiations  as  agent  for  the  Defendant.  The  parts  of 
the  letters  material  to  be  considered  in  this  case  were  the 
foDowing : — There  was  a  letter  from  the  Plaintiff  to  Mr. 
Rearden,  which  bore  no  date,  but  was  said  to  have  been 
written  on  the  30th  August  1855,  and  which  contained  a 
itatement  of  the  proposed  terms  and  a  list  of  the  things 
to  be  taken,  the  whole  amounting  to  a  sum  of  800  /.  One 
wntence  was  in  these  words,  **  And  for  the  furniture  as 
it  stands,  on  view,  ornaments,  S^c.  mentioned,  not  included, 
490 i"  This  letter  was  addressed  to  Mr.  Rearden,  and 
was  given  to  him,  but  was  intended  for  the  Defend- 
tnt'fl  perusal.     The  letter  did  not  contain  any  mention  of 
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1860.        the  stables  in  Gore  Lanty  but  the  Plaintiff  gave  evidence 
FiTZM AURicB  that  they  formed  part  of  the  subject  of  conversation  be- 
Baylbt.      tween  himself  and  Mr.  Rearden.     The  Plaintiff  also  stated 
that  Mr.  Rearden  brought  him  back  this  letter  in  the 
evening  of  the  30th  Augusty  and  said  that  the  terms  it 
contained  would  not  suit  the  Defendant^  and  the  Plain- 
tiff said  he  would  send  a  final  proposition  in  the  morning. 
The   Plaintiff,   accordingly,  on  the  following  morning, 
addressed  a  letter  to   Mr.  Rearden  in  these  terms : — 
*^  Hamilton  Lodge ^  31  August  1855.     As  Sir  John  Bayley 
declines  my  proposition  that  he  should  take  every  thing 
cu  it  stands  for  800/.,   sooner  than  let  the   thing  £eJ1 
through,  I  am  content  that  it  should  go  by  valuation.    I 
am  therefore  prepared  to  accept  Sir  John  Bayley^ s  propo- 
sition for  him  to  pay  100  Z.  premium  for  the  remainder  of 
the  lease  of  this  house  for  five  years^  he  paying  the  an- 
nual rent  of  180/.  by  quarterly  payments,  and  all  rates, 
taxes,  &c.,    from  the  29th  September  1855.     I  farther 
agree  to  his  proposal  that  the  whole  of  the  furniture 
and  fixtures  are  to  be   sold  by  valuation ;  Mr.  Snell  to 
value  for  me  ;  Mr.  to  value  for  Sir  John  Bayley. 

I  farther  agree  to  let  Sir  John  Bayley  the  premises 
in  Gore  Lane,  containing  three  stalled  stables^  coach- 
house, servants'  room,  and  loft,  for  the  same  rent  and 
subject  to  the  same  condition  {a)  that  I  hold  them  my- 
self; and  I  acknowledge  to  have  received  the  sum  of  50  iL 
from  Sir  John  Bayley  this  day  as  part  payment  of  the 
100/.  premium  and  as  an  earnest  of  his  carrying  out 
these  propositions.  The  furniture,  fixtures,  and  the  re- 
mainder of  the  premium  to  be  paid  for  on  Sir  John 
Bayley  receiving  his  agreement  signed  by  me." 

(a)  There  was  much  discussion  whether  this  word  was  condition 
or  conditioni. 
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This  letter  was,  as  the  Plaintifif  alleged^  read  to  Mr.  I860. 

BiardeUy  and  handed  to  hlm^  and  he  then  handed  to  the  Fitzmaurics 

Plaintiff  a  cheque  of  the  Defendant  for  50/.,  and  took  ^^yw 
from  the  Plaintiff  the  following  receipt: — 

**  London^  August  31, 1855. 
**  Received  of  Sir  John  Baylet/y  per  Mr.  ReardeUy  by 
cheque,  the  Bum  of  50  iL  as  a  deposit  and  part  payment  of 
the  sum  of  100  /.  for  the  lease  of  Hamilton  Lodge ;  the 
foniiture  and  fixtures  to  be  taken  by  Sir  John  Bayley  at 
avalnation,  in  accordance  with  my  letter  of  date  30th 
August/* 

On  the  14th  September  Mr.  Rearden  conmiunicated  to 
the  Plaintiff  that  the  Defendant  would  not  take  the 
stibles  in  Gore  Lane.  A  dispute  arose  between  them,  as 
to  whether  the  above  letter  had  been  read  to  Mr.  Rearden, 
tod  some  high  words  passed.  The  Plaintiff  thereupon 
wrote  to  the  Defendant  the  following  letter : — 

"Sir,  Hamilton  Lodge,  September  14,  1855. 

"  I  r^ret  to  have  to  trouble  you  personally  on  a  sub- 
ject of  consequence;  but,  after  the  insolence  of  Mr. 
Rearden^a  conduct  this  morning,  and  his  prevarication,  I 
might  be  prepared  for  anything,  but  I  certainly  was  not 
prepared  to  find  (if  what  he  states  be  true)  that  my  letter 
of  the  Slet  August  last,  accepting  your  proposition  to  me, 
hi8  never  been  forwarded  to  you  up  to  this  date. 

"  I  enclose  copies  of  the  same.  I  shall  feel  obliged  if 
you  will  inform  me  if  this  be  the  case,  and,  if  so,  all 
fiuther  conunent  on  Mr.  Rearden^s  conduct  is  unneces- 
8M7,  as  I  should  think  this  is  an  unheard-of  thing,  even 
ui  all  the  looseness  of  agencies. 

**I  hope   that,    between   two  gentlemen,  there    can 
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FrrzMAURicB 

V. 

Batlev. 


be  no  possible  difference  of  opinion  as  to  your  carrying 
out  the  proposition  made^  under  your  sanction^  by  your 
own  agent. 

**  You  will  see,  by  your  proportion  of  the  30th  August, 
that  it  required  an  immediate  answer ;  I  therefore  gave 
my  acceptance  to  Mr.  Rearden,  personally,  at  his  own 
office,  on  the  31st  August  \  I  read  it  over  to  him  myself y 
and  thereupon  received  a  cheque  from  you  in  earnest  of 
the  whole  thing  being  carried  out.  On  taking  my  receipt, 
Mr.  Rearden  offered  me  a  written  acceptance  of  the 
agreement.  I  told  him  your  cheque  was  sufficiently 
binding.  The  stables  were  inserted  at  Mr.  Rearden^s 
express  desire,  as  he  said  you  had  six  or  seven  carriages, 
and  would  certainly  want  them.  I  have  refused  another 
party  who  required  them,  and  there  are  no  others  to  be 
had  this  side  of  Kensington  turnpike,  which  I  conceived 
to  be  an  object  to  you. 

"  This  morning  Mr.  Rearden  brought  a  letter  from 
your  solicitors  wishing  for  an  assignment  of  the  leases.  I 
will  inquire  of  my  solicitors  if  there  is  anything  to  pre- 
vent your  having  an  assignment  of  the  lease  of  this  house, 
but  as  it  was  proposed  taking  the  stable  for  five  years 
only,  I  cannot  give  you  an  assignment  of  my  lease  for 


seven. 


>j 


Inclosed  in  this  letter  were  copies  of  Mr.  Rearden^s 
letter  to  Plaintiff  of  the  30th  August;  and  the  Plaintiff's 
letter  to  him,  dated  31st  August 

The  Defendant,  on  the  15th  September,  wrote  a  letter 
to  the  Plaintiff,  in  which  he  said : — 

**  I  have  not  heard  one  word  from  him  [the  agent],  or 
any  one  else,  about  Hamilton  Lodge,  since  this  day  fort- 
night, when  I  left  London,  and  yours  received  this  momr 
ing  is  the  first  and  only  letter  I  have  had  on  the  subject; 
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I  am  therefore  entirely  Ignorant  of  all  that  has  occurred         iseo. 
since ;  but  of  this  you  may  be  assured,  that  I  shall  not  Fitzmaurici 
uphold  Mr.  Bearden  in  showing  the  slightest  disrespect      Bayley. 
or  incivility  to  you,  and  shall  be  very  sorry  if  anything 
of  the  kind  has  occurred. 

**  In  answer  to  your  inquiry,  whether  your  letter  of  the 
31st  of  Auffust,  accepting  my  proposition,  has  ever  been 
forwarded  to  me,  I  beg  to  state  that  on  the  evening  of 
that  day,  being  the  night  before  I  left  town,  he  called 
and  told  me  the  business  was  arranged,  and  showed  me  a 
letter  of  that  date,  which  I  took  to  be  your  writing, 
which  is  in  substance  very  much  like  the  copy  you  have 
sent ;  but,  speaking  from  memory,  I  do  not  think  it  is 
quite  like.  In  the  one  I  saw,  I  think  there  was  some 
exception  as  to  what  was  to  be  sold  by  valuation.  One 
word  was  '  ornaments/  but  it  was  followed  by  another 
word  which  none  of  us  could  read,  and  I  have  no  recol- 
lection that  there  was  anything  in  it  about  the  stables  in 
Gore  Lane.  Indeed,  until  I  received  your  letter  this 
morning,  I  had  no  idea  that  there  were  any  other  stables 
but  the  two-stall  stable  adjoining  the  garden  of  the 
house,  and  so  fully  impressed  was  I  with  this  idea,  that 
since  I  have  been  at  Cowes  I  have  been  endeavouring  to 
make  an  arrangement  for  keeping  some  of  my  horses  in 
the  country,  so  that  I  might  be  able  to  do  with  two  only 
in  Landony  changing  horses  occasionally. 

"  Whether  I  read  the  letter,  or  Mr.  Rearden  read  it  to 
me,  I  cannot  remember,  though  I  rather  think  I  read  it 
myself,  because  I  recollect  being  puzzled  at  the  word  I 
have  before  alluded  to ;  however,  whichever  it  was,  I 
returned  it  to  Mr.  Rearden,  and  told  him  to  keep  it,  and 
I  suppose  he  has  it ;  and  whatever  it  is,  it  will  sf>eak 
for  itself,  and  I  am  fully  prepared  to  carry  it  out.  I  l>eg 
you  will  not  think  another  moment  about  the  [tianos,  but 

f2 
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1800.  do  exactly  as  you  like,  for  I  don't  want  either  of  them; 
FiTZMAUBicB  and,  if  I  had  my  choice,  I  should  rather  take  one  than 
BAYLBr.       *^^>  ^  ^  hsLve  a  very  good  one  of  my  own.** 

On  the  17th  of  September  the  Plaintiff  wrote  to  the 
Defendant  saying,  among  other  things : — 

*^  I  think  the  agreement  you  refer  to  was  that  in  which 
I  offered  to  leave  everything  as  it  stood  for  800  /.,  except- 
ing the  ornaments,  pictures  (6),  various  musical  instru- 
ments wluch  I  had  in  the  house,  such  as  guitars,  violon- 
cello, small  organ,  and  pianoforte  in  the  dratmnff^oom,whidi 
was  a  gift  to  my  wife. 

^^  You  ought  to  have  received  the  last  agreement  on 
the  Friday  morning  before  you  left  town,  as  I  received 
your  check  (ifter  I  had  read  the  agreement  over  to  Mr. 
Hearden,  and  placed  it  in  his  hands.  It  was  thus  drawn 
out  because  Mr.  Rearden  told  me  you  would  require  the 
stabks,  and  I  felt  confident  you  could  not  be  comfortable 
here  without  them,  as  I  originally  stated  to  Mr.  Rearden, 
because  there  is  no  room  for  a  servant  over  the  stables, 
and  the  coach-house  is  inconveniently  small,  as  you  may 
have  seen,  independent  of  being  obliged  to  put-to  in  the 
public  road. 

^^  I  am  satisfied  that  you  will  not  have  been  here  a 
week  before  you  will  find  that  you  could  not  do  without 
them,  so  I  will  say  no  more  on  the  subject." 

The  Defendant,  on  the  18th  of  September y  wrote  a 
letter  to  the  Plaintiff,  containing  the  following  pas- 
sages : — 

"  With  reference  to  the  agreement,  under  which  I  was 
to  take  Hamilton  Lodge,  I  could  not  say,  from  memory, 
when  I  wrote  to  you  before,  nor  can  I  now,  whether  it 
was  the  one  of  the  31st  of  August,  of  which  you  sent  me 

(fi)  Tlie  phrase  proved  to  '^  ornaments,  &c,  mentioned*** 
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a  copy,  or  whether  it  is  some  other ;  though,  for  the        IMO. 
reasons  which  I  have  stated  to  you,  I  thought,  and  still  Fitzmacuck 
think,  I  did  not  agree  to  take  it  on  the  terms  stated  in      Batut 
your  letter  of  the  31st  of  August;  and,  farther,  that  I 
never  saw  that  letter  until  last  Saturday,  when  you  sent 
me  the  copy*   I  am  the  more  confirmed  in  my  belief,  that 
my  agreement  was  not  that  contained  in  your  letter  of 
the  31st  of  August,  from  a  letter  which  I  received  from 
my  lawyer  last  evening,  in  which  he  informed  me  that 
there  was  some  difference  between  Mr.  Rearden  and  your- 
self about  the  stables  in  Gore  Lane,  and  inquiring  of  me 
how  he  should  act,  and  in  his  letter  he  sent  me  a  copy  of 
your  receipt,  which  is  as  follows."    [It  was  here  set  out] 

**  You  will  not  fSedl  to  observe  that  the  dates  of  these 
letters  do  not  correspond,  one  being  the  SOth  and  the 
other  the  31st  of  August,  and  the  terms  expressed  in  this 
receipt  are  exactly  those  which  Mr.  Rearden  mentioned 
to  me,  and  he  mentioned  no  others.  The  agreement, 
however,  whatever  it  is,  or  whatever  its  date,  Mr.  Rearden 
has,  and,  as  I  observed  in  my  former  letter,  it  will  speak 
for  itself,  and  whatever  it  is  I  shall  carry  it  out. 

**  With  respect  to  the  authority  which  I  gave  Mr. 
Rearden,  after  his  telling  me  that  he  had  got  me  Hamilton 
Lodge  on  the  terms  of  paying  100  L  and  taking  fixtures 
and  furniture  at  a  valuation,  I  left  everything  else  to 
him,  desiring  him  to  do  the  best  for  me  he  could,  and  to 
consult  your  convenience  as  far  as  posmble,  but  that  it 
would  suit  me  best  to  have  possession  at  Michaelmas. 
What  he  has  done  for  me  I  do  not  know,  as  I  have  not 
heard  from  him  or  written  to  him  since  I  lefl  town ;  but, 
of  course,  I  must  support  him  in  all  he  has  done  for  me, 
except  his  showing  any  incivility  or  disrespect  towards 
you.  Having  thus  left  everything  to  Irlr.  Rearden  as 
my  agent,  and  being  in  ignorance  of  everything  he  has 
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1860.        done,  except  what  I  learn  from   your  letters  and  my 
FrrzMAURicB   lawyers,  I  do  not  think  I  should  act  rightly  if  I  were  to 
^'  interfere  with  any  arrangement  which  he  has  made,  or 

with  any  differences  which,  unfortimately,  exist  between 
you,  until  I  hear  his  side  of  the  question.  Until  I  got 
my  lawyer's  letter  last  evening,  I  could  not  understand 
what  the  difference  was  about  the  Gore  Lane  stables ;  but 
now  I  see  the  question  is,  whether  they  are  included  in 
my  agreement  or  not ;  and,  in  answering  your  first  letter, 
I  did  not  think  I  was  encroaching  on  Mr.  Rearden^s 
authority  in  saying  that  the  agreement  which  he  held 
would  decide  the  question.  The  difference  about  the 
pianofortes  I  did,  understand ;  and,  considering  that  the 
main  point  of  dispute  between  you,  and  wanting  neither 
of  yours,  but  at  the  same  lime  preferring  to  take  one 
than  two,  which  was  all  you  asked,  I  ventured,  on  my 
own  authority,  so  far  to  interfere  with  Mr.  Itearden, 
without  consulting  him,  as  to  settle  that  question  without 
reference  to  him.  But,  in  my  present  state  of  ignorance, 
I  do  not  think  it  fair  towards  Mr.  Rearden  to  go  farther 
than  this,  without  communicating  and  consulting  with 
him,  and  hearing  what  he  has  to  say. 

"  I  trust  that  you  will  see  the  propriety  of  my  con- 
tinuing to  act  through  him,  whilst  I  am  responsible  for 
what  he  does,  and  until  I  hear  from  him  what  he  has  to 
say  in  defence  of  the  conduct  which  he  has  pursued. 

"  With  respect  to  my  taking  the  stables  in  Gore  Lane, 
that  seems  to  me  to  depend  upon  two  questions : — First, 
whether  they  are  within  the  agreement  under  which  I 
am  to  take  Hamilton  Lodge,  and,  if  they  are,  I  must  of 
course  take  them,  whether  I  like  them  or  not,  though  I 
must  say  that,  if  I  had  known  anything  about  them,  I 
should  certainly  have  g(»ne  to  see  them  before  I  agreed 
to  take  them,  and  most  assuredly  should  have  inquired 
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about  the  rent»  which  I  never  learnt  until  I  received  mj         i860. 
lawyer's  letter  last  evenings  in  which  he  mentioned  that  Fitzmauhicb 
the  rent  was  40 1  a  year.     Secondly,  if  they  are  not,  1     Batimx 
must  claim  the  privil^e  of  seeing  them,  and  deciding  for 
myself,  before  I  give  an  answer.     If  they  are  good 
stablest  and  such  rooms  over  them  as  I  should  expect  a 
good  servant  to  be  satisfied  with,  and  I  would  not  put  a 
a  servant  into  a  room  I  would  not  occupy  myself,  I  have 
no  doubt  I  shall  be  but  too  glad  to  take  them ;  but  if 
I  found  they  did  not  answer  these  purposes,  and  were 
obliged  to  take  them,  I  should  let  them,  and  get  others 
elsewhere. 

**  If  it  is  found  that  my  agreement  does  not  comprise 
these  stables,  you  will  perhaps  be  kind  enough  to  keep 
your  offer  of  them  open  to  me  until  the  29th,  when  I 
shall  have  an  opportunity  of  seeing  them,  or  my  coach- 
man will,  and  reporting  to  me,  and  then  I  will  give  you 
in  answer  at  once." 

There  was  then  an  explanation  relative  to  going  into 
possession  on  the  29th  September: — 

^  I  forgot  to  mention  that  I  wrote  to  my  lawyer  last 
night,  in  answer  to  his  letter  received  a  few  hours  before, 
to  say  that  I  was  not  aware  that  the  Oore  Lane  stables 
were  included  in  my  agreement,  but  that  Mr.  Rearden 
had  it,  and  that,  if  they  were  included  it,  to  proceed  to 
carry  it  out  as  regards  the  stables,  and  at  all  events  as 
to  Hamilton  Lodge,  and  I  have  no  doubt  he  will  do  so 
forthwith.'' 

The  Plaintiff,  on  the  1 9th  September,  wrote  to  the 
Defendant:— 

^  The  difference  in  the  dates  between  the  receipt  and 
the  agreement  is  simply  this,  that  your  proposition  to  me 
came  through  your  agent  on  the  night  of  the  30th 
Aug^;  and  he,  requiring  an  immediate  answer,  I  wrote 

p  4 
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1800.       my  answer  (enclosed  to  you)  on  the  night  of  August  30. 
FiTZMAURicB   I  gave  it  to  Mr.  Rearden  on  the  morning  of  the  31  st, 
Batlet.      h^*ving  read  it  over  to  him  previous  to  signing  the  receipt, 
which  was  drawn  out  by  Mr.  Rearden,  and  not  by  me." 

"  I  think  it  right  to  mention,  that  there  were  but  two 
agreements,  one  to  take  every  thing  for  a  sum  of  money, 
which  you  rejected,  and  then  made  a  counter  proposition 
to  me  to  take  things  at  valuation. 

"  The  stables  were  inserted  in  the  latter  at  Mr.  ReardaCs 
request,  who  said  you  had  so  many  carriages  and  horses 
that  you  must  have  them, 

"  It  was  of  course  impossible  for  me  to  do  otherwise 
than  give  them  up  to  you,  as  I  conceived  Mr.  Rearden 
was  speaking  the  truth." 

At  the  close  of  the  Plaintiff's  case,  it  was  contended  on 
the  part  of  the  Defendant,  that  the  general  issue  was  not 
proved,  inasmuch  as  no  evidence  had  been  given  of  the 
contract  stated  in  the  declaration  sufficient  to  satisfy  the 
provisions  of  the  fourth  section  of  the  statute  of  frauds. 
The  Lord  Chief  Justice^hovfeYeT,  would  not  stop  the  case, 
and  the  Defendant  then  gave  evidence  to  contradict  the 
representations  of  what  had  occurred  in  the  conversations 
between  the  Plaintiff  and  Rearden,  The  Defendant  stated 
that  he  went  over  the  premises  on  the  29th  with  Rearden, 
that  stables  in  Gore  Lane  were  mentioned  to  him  by 
Rearden,  and  that  he  said  he  did  not  require  them,  that 
they  were  not  mentioned  again  to  him,  and  that  he  never 
heard  of  them  till  ho  received^the  Plaintiff's  letter  of  the 
14th  September.  Rearden  stated  that  he  told  the  Plain- 
tiff, on  the  30th  August,  that  the  Defendant  did  not  want 
the  stables  in  Gore  Lane :  and  that  the  letter  of  the  31st 
August  was  brought  to  his  office  and  left  with  the  words, 
"  This  is  what  we  have  agreed  to,"  and  that  he  (Rearden) 
received  the  letter  but  never  opened  it  or  showed  it  to  the 
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Defendant,  or  knew  its  ocmteiits  till  the  14th  September        IMd. 
following.  FimiArmicK 

The  Lord  Chief  Jmstkt  ruled,  upon  the  evidence  on  b^^x'^x. 
both  sides,  that  Mr.  Rearden  had  no  jHrior  authority  from 
die  Defendant  to  take  the  Gore  Lame  etibles,  and  that 
the  question  for  the  jury  would  be,  whedier  he  did  in 
&ct  enter  into  this  contract,  contained  in  the  Fljuntiff*8 
letter  of  the  31&t  of  August,  including  the  Gore  Lame 
stables.  His  Lordship  also  ruled  that  there  was  a  suffi- 
cient subsequent  ratification,  by  the  Defendant,  of  the 
agreement  of  the  31st  of  August,  and  that  there  was  a 
Bnfficient  memorandum  of  this  agreement  within  the 
statute  of  frauds ;   but  this  latter  point  he  reserved. 

The  jury  found  that  Rearden  had  in  fiict  entered  into 
the  agreement  which  included  the  stables  in  Gore  Lane, 

Leave  to  move  to  enter  a  nonsuit  was  given,  and  a  rule 
having  been  obtained  for  that  purpose,  it  was  after- 
wards discharged  '^Mr.  Justice   Crompton  not  concur- 

The  case  was  then  carried  Into  the  Exchequer  Cham- 
ber, where  the  judgment  of  the  Queen's  Bench  was 
reversed  (d). 

The  judges  were  summoned,  and  Lord  Chief  Baron 
Pollock,  Mr.  Justice  Wightmany  Mr.  Justice  Crompton^ 
Mr.  Baron  Bramwelly  Mr.  Justice  ByleSy  and  Mr.  Justice 
Bm  attended. 

Sir  H.  Cairns  and  Mr.  J^adeley,  for  the  Appellant : 

There  was  a  sufficient  contract  here  signed  by  the  agent. 
Two  pieces  of  paper  may  be  connected  together  to  consti- 
tute one  contract,  Hammersley  v.  De  Biel  (g),  Ridg^oay  v. 
Wharton  (f) ;  there  may  even  be  a  sufficient  acknowlcdg- 

(0  6  EIL  &  Bl.  868.      »  (e)  12  CUrk  &  F.  U. 

(d)  8  £U.  &  Bl.  664.  (/)  6  H.  L.  Cm.  2.38. 
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18G0.  ment  of  an  unsigned  contract  made  by  a  writing  intending 
FiTZMAUBicB  to  gct  rid  of  it,  Shippey  v.  Derrison  (^r),  where  Lord  EUenr 
Batlet.  borouffh  said,  "  anything  under  the  hand  of  a  party  ex- 
pressing that  he  had  entered  into  the  agreement  will 
satisfy  the  statute,  which  was  only  intended  to  protect 
parties  from  having  parol  agreements  imposed  upon 
them.** 

A  suit  for  specific  performance  may  be  maintained, 
even  though  all  the  particulars,  as,  for  instance,  the  date 
of  the  commencement  of  a  lease,  are  not  stated,  /ym 
y.  Blackburn  {h).  It  was  not  necessary,  therefore,  as 
supposed  in  tiie  judgment  in  tiie  Exchequer  Chamber, 
that  the  period  for  which  the  stables  in  Gore  Lane  were 
to  be  let,  should  be  expressly  stated.  The  question  on 
the  statute  of  frauds  is,  whether  the  terms  are  sufiScientiy 
stated  in  writing.  They  were  so  here.  They  were  *'  the 
conditions  on  which  I  hold ;"  those  conditions  were  con- 
tained in  a  lease,  and  the  contract  was  for  the  assignment 
of  the  lease. 

[The  Lord  Chancellor:  If  nothing  is  said  as  to  the 
term  for  the  stables,  must  it  be  understood  to  be  the 
same  as  the  term  for  the  house  ?] 

If  not,  and  the  declaration  is  defective  in  tiiat  respect, 
the  Court  will  amend  it.  Where  an  executory  contract 
is  entered  into  for  making  a  certain  article  without  any 
agreement  as  to  the  price,  the  memorandum  of  the  con- 
tract will  not  be  insufficient  on  that  account,  Hoadly  v. 
M^Laineii). 

The  objection  that  this  memorandum  is  not  sufficient 
under  the  statute  of  frauds,  cannot  now  be  taken*  This 
is  an  appeal  against  a  decision  on  the  discharge  of  a  rule 
for  a  nonsuit,  under  the  Common  Law  Procedure  Act  of 

(g)  6  Esp.  190.  (0  10  Bing.  482. 

{h)  3  Ves.  84. 
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1854;  it  IB  not  a  writ  of  error  on  a  judgment  on  the        18^« 
whole  case ;  this  new  point  cannot  be  raised  on  such  an  Fitzuaubicb 

appeal  Batley. 

[Lord  Chehnsford.  It  is  not  quite  a  new  point,  but  only 
a  Gceah  argument.  The  Court  of  Appeal  is  entitled  to 
hear  that]  (/). 

Mr.  Bomll  and  Mr.  Garth,  for  the  Respondent. 

The  statement  of  a  contract,  to  make  it  sufficient  under 
the  statute  of  frauds,  ought  to  be  clear,  definite,  and 
precise,  so  as  to  avoid  any  necessity  for  parol  evi- 
dence to  show  what  are  the  terms  of  the  contract.  As- 
suming for  a  moment  (though  that  fact  is  denied)  that  the 
Respondent  had  seen  the  letter  of  the  31st  August,  and 
tfiat  his  letter  of  the  15th  September  was  an  adoption  of 
it,  etill  there  is  no  sufficient  contract  within  the  statute, 
for  tiiere  is  no  statement  of  the  time  or  the  terms  for  the 
proposed  tenancy  of  the  stables. 

These  matters  were  necessary  to  create  a  contract 
which  could  be  enforced  in  equity,  Clinan  v.  Cooke  (A). 
There  could  not,  therefore,  be  any  ratification  of  a 
contract  as  to  the  stables,  for  no  contract  as  to  them  was 
stated,  or  existed.  There  was  not  anything  here  to 
satisfy  the  statute ;  for  though  two  papers  may  be  con- 
nected together  to  constitute  one  contract,  still  that  can 
only  be  done  where,  taken  together,  they  do  form  a  com- 
plete contract.  If  either  is  defective  there  is  no  contract, 
Brodie  v.  St.  Paul  (/). 

The  letters  of  the  Respondent,  properly  considered, 
do  not  bear  the  construction  put  on  them  by  the  other 
Bide;  they   do  not  ratify  the  Appellant's  letter  of  the 

[})  See  Withy  y.  MangUt,  10         {h)  1  Sch.  &  Lef.  22. 
Clark  &  F.  215.  .  (/)  1  Ves.  J.  (J20. 
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3 let  August y  which,  indeed,  the  Keepondent  had  never 
seen. 

No  amendment  of  the  declaration  can  now  be  made, 
for  that  would  be  to  introduce  a  new  contract  on  the 
record. 


July  6. 

Mr.  Justice 
Hill. 


Sir  H.  Caimsy  in  reply : 

Brodie  v.  St  Paul  is  not  in  point  here,  for  in  that  case 
there  was  contradictory  evidence  with  respect  to  the 
nature  of  the  covenants ;  and  Lord  Redesdale,  in  CUnan 
y.  Coohcy  showed  his  disinclination  to  follow  that  case. 
It  was  found  by  the  jury  here,  that  in  fact  the  Kespon- 
dent  had  ratified  the  agreement  as  set  forth  in  the  letter 
of  the  31st  August  That  letter  sufficiently  describes 
the  terms  of  the  holding ;  they  are  those  under  which 
the  Appellant  held,  and  he  held  under  a  lease  which  was 
to  be  assigned.  This  is  not,  therefore,  like  Clinan  v. 
Cooke,  a  case  of  creating  a  new  tenancy,  without  sped- 
fying  what  is  to  be  its  duration. 

The  Lord  Chancellor  proposed  the  following  question 
for  the  consideration  of  the  Judges : 

"  Upon  the  evidence  adduced  at  the  trial,  and  the  facts 
found  by  the  jury  as  stated  in  the  appeal  to  the  £x* 
chequer  Chamber,  is  the  Plaintiff  entitled  to  judgment?" 

Mr.  Justice  Hill: 

My  Lords,  in  answer  to  the  questions  submitted  to  the 
Judges,  I  beg  to  state,  that  in  my  opinion  the  Plaintiff  is 
not  entitled  to  recover. 

The  question  raised  upon  the  rule  to  set  aside  the  ver- 
dict and  enter  a  nonsuit  was,  whether  there  was  a  suffi- 
cient contract  in  writing,  signed  by  the  Defendant,  to 
satisfy  the  statute  of  frauds. 
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It  was  insisted^  on  the  part  of  the  Plaintiff,  that  the        1800. 
Defendant  had  by  writing  signed  by  him  adopted  and  Fitzmaubicv 
bound  himself  to  perform  the  terms  contained  in  the      BayIisy. 
Plaintiff's  letter  of  Slst  August  1855;  and  that  such 
ktter,  by  reason  of  that  adoption  and  signature,  was  a 
Bofficient  contract  in  writing  to  satisfy  the  statute. 

I  tm  of  opinion  that  it  was  not  sufficient  to  satisfy  the 
requirements  of  the  statute.  It  is  altogether  silent  as  to 
the  tenn  for  which  the  stables  in  Gore  Lane  were  to  be 
let  by  the  Plaintiff  to  the  Defendant,  and  the  expressions 
which  it  uses  are  quite  as  consistent  with  its  being  the 
mtention  of  the  parties,  that  the  underletting  should  be 
for  as  long  a  time  as  the  Plaintiff  was  interested  in  the 
vtables,  as  for  the  term  for  which  he  held  Hamilton 
Htnue. 

It  is  clear  that  an  agreement  for  a  lease  not  specifying 
t  definite  term  cannot  be  enforced,  nor  can  it  be 
connected  by  parol  evidence  with  an  advertisement  in 
which  the  duration  of  the  term  is  expressed,  Clinan  v. 
Cwke  (m).  Neither  is  it  sufficient  that  there  exists  a  pro- 
bability that  the  Plaintiff  intended  to  let  the  stables  in 
Gore  Imtu  for  the  term  commensurate  with  the  remainder 
of  the  lease  of  Hamilton  House.  Such  probability  would 
not  be  enough  to  satisfy  the  statute  of  frauds.  On  this 
short  ground  I  am  of  opinion  that  the  Plaintiff  is  not 
entitled  to  recover. 

I  also  think  it  right  to  add,  that  upon  a  careful  consi- 
deration of  the  whole  of  the  evidence  of  the  Plaintiff  and 
of  the  correspondence,  I  am  unable  to  discover  any  agree- 
ment binding  the  Defendant  to  take  the  stables  for  a 
definite  term. 


(m)  1  Sch.  &  Lefr.  22. 
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1860.  Mr.  Justice  ByUs  «• 

FiTZMAURicB       My  Lords^  I  am  of  opinion  that  your  Lordships*  ques- 
BaylW       ^^^  must  be  answered  in  the  negative. 

^  I  find  no  document  relating  to  the  stables  signed  by 

Bylbs.  Rearden^  the  agent.  And  as  the  alleged  contract  is  a 
contract  which  must  be  in  writing,  signed  either  by  tiie 
Defendant's  agent  or  by  the  Defendant  himself,  it  appears 
to  me  that  the  question  of  ratification  does  not  arise,  but 
that  the  true  question  is  this,  has  the  Defendant  per- 
sonally entered  into  any  such  written  and  signed  contract? 

Supposing  that  the  receipt  of  the  31st  August  is  to  be 
considered  part  of  the  contract,  it  refers  only  to  the 
Plaintiff's  letter  of  the  30th  Augusty  not  to  the  Plaintiff's 
letter  of  the  31st  August ^  and  I  see  no  reason  for  agree- 
ing with  the  Plaintiff's  counsel  that  that  date  in  the  re- 
ceipt is  a  mistake.  But  I  think  it  does  appear,  from 
the  contents  of  the  Defendant's  letter  of  the  15tii  Sep' 
tembery  that  the  date  of  the  31st  August  mentioned  in 
that  letter  is  a  mistake. 

The  letters  which  must  be  relied  on  to  bind  the  Defen- 
dant are  his  letters  of  tiie  15th  and  18th  September. 

Without  wearying  your  Lordships  with  minute  ob6e^ 
vations,  I  think  that  the  letter  of  the  Idth  September 
amounts  to  no  contract  to  take  the  stables;  for  that, 
when  carefully  examined  and  compared  with  evidence 
legitimate  for  this  purpose,  it  will  be  seen  that  it  really 
refers  to  no  written  document  in  which  the  stables  are 
mentioned. 

The  same  observation  applies,  I  think,  to  the  Defen- 
dant's letter  of  the  18th  September. 

So  far  as  that  last  letter  may  refer  in  general  terms  to 
any  parol  contract  between  the  Plaintiff  and  the  De- 
fendant's agent,  it  can  have  no  effect.    For  a  written  rati- 
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ficadon  by  the  principal  of  a  parol  coBtract  made  by  his        1800* 
agent,  cannot  satisfy  the  atatate  of  frauds,  unless  the  Fitzmauricb 
ntifjing  document  either  itself  expresses  the  terms  of 
the  contract  or  refers  to  some  writing  that  does. 

I  fiurther  think  that  even  if  the  Plaintiff's  letter  of  the 
3l8t  August  could  be  made  part  of  a  written  contract,  by 
which  the  Defendant  was  bound,  still  the  interest  which 
the  Defendant  was  to  take  in  the  stables  does  not  appear. 
Whether  the  Defendant  was  to  be  assignee  of  the  Plain- 
tiff's term  in  the  stables,  or  whether  he  was  to  be  sub- 
lessee, and  if  sub-lessee,  whether  from  year  to  year  or  for 
what  term,  and  whether  that  tenancy  or  term  was  to  be 
determinable  by  the  Defendant  on  his  quitting  Hamilton 
Loige^  are  all  ^pulations  material  to  be  settled  before 
there  could  be  a  contract  in  respect  of  the  stables. 

I  agree,  therefore,  with  the  Court  of  Exchequer,  that 
other  there  never  was  any  complete  contract  with  re- 
spect to  the  stables,  or,  that  if  there  was,  the  writing  does 
not  contain  it. 


Mr.  Baron  Bramwell: 

My  I/ords,  I  am  of  opinion  that  your  Lordships'  ques- 
tion should  be  answered  in  favour  of  the  Defendant. 

I  have  great  difficulty  in  seeing  that  any  agreement 
Was  come  to  as  to  the  stables.     I  cannot  find  whether  it 
Was  an  agreement  for  an  assignment  of  the  lease  of  the 
stables,  or  for  a  sub-lease  for  a  term  equal  to  the  re- 
nuunder  of  the  term  in  Hamilton  I^odgey  or  whether  it 
Was  that  the  Defendant  should  hold  them  so  long  as  as  he 
held  Hamilton  Lodge ;  that  is  to  say,  that  if  the  lease  of 
that  was  determined  in  any  way,  or  he  gave  up  the  per- 
sonal occupation  of  it,  he  should  be  at  liberty  to  give  up 
the  stables.     I  can  find  no  final  agreement  on  this ;  and 
as  the  agreement  for  the  house  and  stables  is  entire,  an 


Mr.  fiaron 

BeaMW£LU 


96 


CASES  IN  THE  HOUSE  OF  LORDS. 


1860. 

FiTZMAURICE 

V. 

Baylet. 

Mr.  Baron 
Bbamwsll. 


unascertained  term  of  that  agreement  seems  fetal  to  h. 
validity.     But  assuming  that  there  was  a  definite  agree- 
ment as  to  the  stables,  I  think  it  must  have  been  one  of 
the  three  I  have  mentioned.     But  then  there  is  no  memo- 
randum in  writing  of  that  agreement     For  assuming  the 
receipt  of  31st  August  to  be  so  incorporated  with  the 
Defendant's  letters,  and  to  be  so  adopted  by  him  as,  to- 
gether with  those  letters,  to  constitute  a  memorandum  in 
writing  signed  by  him  within  the  statute  of  frauds,  it  is 
not  a  memorandum  of  such  an  agreement  as  any  of  diose 
I  have  mentioned.     The  agreement  must  be  in  writing,  or 
some  memorandum  of  tV.     Here  the  writing  does  not 
represent  the  agreement.     It  does  not  show  either  an 
agreement  for  an  assignment  of  the  lea^  of  the  stables, 
or  any  sub-lease  thereof  for  a  term  certain  or  contingent, 
equal  to  the  Defendant's  intended  holding  of  HatmiUim 
Lodge.     Suppose  a  meaning  can  be  put  on  it  (which  I 
doubt),  I  cannot  think  it  could  be  held  to  mean  either  of 
the  three  possible  cases  I   have  mentioned.     So  that, 
though  it  might  be  a  good  memorandum  in  writing  if  it 
represented  the  de  facto  agreement,  yet  as  it  does  not  do 
so,  it  is  not  sufiicient,  Acebal  y.  Levy  (n). 

Farther,  though  with  considerable  doubt,  I  think  there 
is  no  memorandum  in  writing  signed  by  the  Defendant 
within  the  meaning  of  the  statute  of  frauds.  The  ques- 
tion is,  whether  his  letters  and  the  Plaintiff's  letters,  and 
the  receipt  of  August  3l8t,  with  no  extrinsic  evidence 
except  to  identify  them,  so  refer  to  each  other  that  cm 
collocation  they  make  an  agreement  by  the  Defendant,  or 
a  memorandum  of  one.  I  think  not  It  seems  to  me 
that  the  Defendant,  in  his  letters,  always  means  that  he 
has  seen  a  paper:  what  its  date  and  contents  are  he 


(ii)  10  Ding.  376. 
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faiows  not ;  but  it  will  speak  for  itself,  and  is  in  RearderCs         18(50. 
hands,  and  by  it  he  will  be  bound.     I  think  he  never  Fitzmaurice 

mm 

meant  to  say,  that  he  would  take  the  stables,  unless  it      Batley. 
was  mentioned  in  the  paper  he  saw  that  he  was  to  do  so. 

Farther,  there  is  great  difficulty  in  saying  that  without 
extrinsic  evidence,  exceeding  mere  identification,  it  can 
be  shown  that  the  Plaintiff's  letter  of  31st  August,  and 
not  that  of  30th  August,  contained  the  terms  between  the 
parties,  and  was  the  document  on  which  the  50  /.  were 
paid.  For  these  various  reasons,  I  think  your  Lordships' 
question  should  be  answered  in  the  negative. 


Mr.  Justice  Crampton : 

My  Lords,  it  seems  to  me  that  this  case  should  be 
oonndered  in  two  points  of  view ;  first,  as  it  was  pre- 
sented to  the  Court  of  Queen's  Bench ;  and,  secondly,  as 
it  was  dealt  with  in  the  Court  of  Exchequer  Chamber. 

When  the  case  was  before  the  Court  of  Queen's  Bench 
I  doubted  whether  it  sufficiently  appeared  that  the  letters 
signed  by  the  Defendant,  and  supposed  by  reference  to 
mention  and  adopt  a  prior  document,  really  referred  to 
tie  document  of  the  31st  August ;  or  whether  they  did 
not  refer  to  the  letter  handed  to  the  Defendant  by 
Rearden,  and  stated  to  have  been  written  on  the  30th 
August;  or  whether  it  is  not  so  uncertain  to  which  they 
refer  as  to  render  it  impossible  for  the  Plaintiff  to  make 
ont  that  it  referred  to,  and  incorporated,  the  one  necessary 
to  support  the  action. 

In  the  first  of  Sir  John  Baylej^s  two  letters,  on  which 
the  case  depends,  that  of  the  15th  September,  it  is  clear  to 
mjmind  that  the  Defendant  was  referring  to  the  letter  of  the 
30th  August,  which  cont^ed  no  reference  to  the  stables. 
In  this  letter  of  the  15th  the  Defendant,  after  mentioning 
Us  doubts  as  to  the  letter  he  had  seen,  and  as  to  which  it 

VOL.  IX.  G 


Mr  Justice 
Crompton. 


98 


CASES  IN  THE  HOUSE  OF  LORDS. 


1060. 

FlTZMAURlCE 

r. 
Bay  LET. 

Mr.  Justice 

CUOMPTON. 


turned  out  that  his  impression  was  correct,  says: — 
"  Whether  I  read  the  letter,  or  Mr.  Rearden  read  it  to 
me,  I  cannot  remember  ;  though  I  rather  think  I  read  it 
myself,  because,"  &c.  "  However,  whichever  it  was,  I  re- 
turned it  to  Mr.  Rearden^  and  told  him  to  keep  it,  and  I 
suppose  he  has  it,  and  what  it  is  it  wiU  speak  for  itself, 
and  I  am  fully  prepared  to  carry  it  out"  That  clearly 
was  the  letter  shown  to  the  Defendant  by  Rearden^  now 
clearly  established  not  to  be  the  letter  of  the  Slst  Auffusi, 
to  which  Rearden  was  proved  to  have  verbally  assented. 

In  answer  to  this  the  Plaintiff  writes  the  letter  of  the 
17th  September,  in  which  it  is  stated  that  there  were  two 
documents ;  and  the  answer  of  the  Defendant  on  the  18th 
September  is  the  letter  chiefly  relied  on  by  the  Flaintiffi 

In  this  letter  Sir  John  Bayley  again  repeats  his  doubts, 
and  states  his  impression ;  and  the  words  which  appear  to 
me  most  to  favour  the  Plaintiff^'s  view  are  these  words  :— 
"  The  agreement,  whatever  it  is,  or  whatever  its  date, 
Mr.  Rearden  has ;  and,  as  I  observed  in  my  former  letter, 
it  will  speak  for  itself,  and  whatever  it  is  I  shall  carry 
it  out" 

In  relying  on  this,  as  it  seems  to  me,  the  most  material 
sentence  in  the  letter,  the  Judges  in  the  Queen's  Bench,  in 
their  judgment,  have  not  adverted  to  the  reference  to  the 
former  letter,  but  give  the  passage  without  the  words,  "as 
I  observed  in  my  former  letter ;"  which  certainly  give  a 
very  different  meaning  to  the  expression,  which,  when 
correctly  examined,  appears  to  refer  distinctly  to  the  docu- 
ment mentioned  in  the  former  letter  of  the  15th  Septem- 
ber, which  was  clearly  not  the  letter  relied  on  by  the 
Plaintiff 

I  am  disposed  to  think,  on  this  part  of  the  case,  that  it 
is  at  least  so  doubtful  to  which  letter  Sir  John  meant  to 
refer  as  the  one  to  be  binding  upon  him,  as  to  prevent  such 
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reference  incorporating  the  letter  of  the  Slst  August  into         I860, 
that  signed  by  him  on  the  18th  September.  Fitzm auricb 

But  it  may  be  doubtful  whether  there  was  a  sufficient      Batlet. 

signature  within  the  statute  of  frauds  of  an  agreement         . 

assented  to  by  both  parties,  even  adopting  the  most  Cbomfton. 
favourable  construction  for  the  Plaintiff  of  the  Defen- 
dant's letter.  The  Plaintiff's  construction  is,  that  the 
Defendant  writes  in  his  letter  of  the  18th  September  that 
he  will  agree  to  that  one  of  the  two  documents  which  was 
agreed  to  by  Rearden ;  that  is,  in  effect,  I  will  agree  to 
the  document  of  the  3l8t  August  if  Rearden  really  agreed 
to  take  the  house  by  that  document.  Is  it  clear  that  the 
ngning  such  a  document  comes  within  the  rule  according 
to  which  one  document  may  be  incorporated  with  another 
80  as  to  constitute  a  signing  within  the  statute  of 
frauds?  That  rule  is,  that  by  referring  in  a  document 
fflgned  by  the  party  to  another  document,  the  person 
80  signing  in  effect  signs  a  document  containing  the 
tenns  of  the  one  referred  to,  according  to  the  maxim, 
Vtiha  relata  inesse  videntur.  But  does  this  rule  apply 
to  the  case  where  a  party  says  only,  "  I  do  not  know 
which  is  the  document,  but  I  will  agree  to  the  one 
88  to  which  a  particular  circumstance  has  happened?" 

Can  it  be  said  that  such  a  letter,  when  signed,  adopts 
and  contains  by  reference  the  terms  of  either  of  the  letters 
referred  to  ?    Is  it  not  left  to  the  danger  of  parol  evi- 
dence?    It  might,  perhaps,  be  a  new  conditional  promise 
to  agree  to  that  letter  which  should  turn  out  to  be  the 
real  agreement,  but  such  new  conditional  promise  was 
not  the  promise  on  which  the  Plaintiff  sought  to  recover, 
nor,  indeed,  was  any  such  new  agreement  ever  assented 
to  by  the  Plaintiff.     It  seems  somewhat  difficult  to  say 
that  the  Defendant  assented,  by  his   signature,  at  the 
time  of  such  signature,  unconditionally  and  simpUcUer,  to 
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the  terms  of  any  particular  document,  so  as  to  incorpo- 
rate it  with  the  one  he  signed.  If  it  were  a  mere  matter 
of  identity  as  to  a  particular  paper,  it  would  of  course  lie 
within  the  rule ;  but  it  may  be  doubtful  whether  it  is 
witliin  the  rule  to  promise  in  writing  to  agree  to  that  one 
of  two  dociunents  in  dispute  as  to  which  a  particular  cir- 
cumstance shall  turn  out  to  have  happened. 

As  to  the  question  upon  which  the  Court  of  Exchequer 
Chamber  decided,  I  concur  in  that  judgment  By  the 
letter  of  the  31st  August y  the  remainder  of  the  lease  of 
Hamilton  Lodge  is  to  be  taken  by  the  Defendant,  which 
imports  that  it  is  to  be  assigned ;  but  when  we  come  to 
the  engagement  for  the  stables,  it  is  quite  uncertain  to 
my  mind  what  the  agreement  means.  It  is,  ^^  to  let  the 
stables  for  the  same  rent,  and  subject  to  the  same  condi- 
tions, that  I  hold  them  myself."  This  seems  to  me  to 
contemplate  rather  a  letting,  as  contradistinguished  from 
an  assignment ;  but  when  I  come  to  ask  myself  for  what 
term,  I  am  utterly  unable  to  find  out.  I  quite  agree  that 
we  are  entitled,  in  endeavouring  to  put  a  construction  on 
these  words,  to  look  at  the  state  of  the  properties  and  the 
terms  on  which  they  were  held ;  and  we  find  that  Hamil- 
ton Lodge  was  held  by  the  Pl^ntiff  for  a  term  of  about 
five  years,  whilst  the  lease  for  the  stables  had  about  seven 
to  run.  Can  we  say,  as  suggested,  that  the  word  "  con- 
ditions "  implies  "  for  the  same  term,"  so  as  to  make  the 
letting  one  for  the  seven  years?  I  cannot  think  that  it 
is  at  all  expressed  that  this  is  the  meaning.  It  would  be  an 
assignment  in  effect,  and  not  properly  a  letting.  Again, 
is  it  to  be  a  letting  for  a  time  commensurate  to  the  term 
in  Hamilton  Lodge  f  I  doubt  very  much  whether  that  was 
intended.  It  seems  quite  consistent  with  the  terms  of 
the  document  that  the  taker  might  want  the  stables  only 
whilst  he,  having  many  horses  and  carriages,  personally 
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occupied  the  lodge ;  and  he  might  be  very  unwilling  to         18G0. 
hamper  himself  with  the  stables  if  he  ceased  himself  to  Fitzmaurice 
occupy  the  lodge,  and  underlet  or  assigned  it.     It  seems      Baylkt. 
quite  as  likely  that  the  letting  should  be  from  year  to 
year;  but  that  might  not  suit  the  taker,  as  he  might  then 
have  been  liable  to  be  turned  out  whilst  he  wanted  the 
stables.     The  letting  most  likely  to  suit  the  taker  might 
be  one  by  which  he  might  have  been  entitled  to  hold  the 
stables  as  long  as  he  continued  to  hold  the  lodge,  but 
with  a  right  to  determine  the  tenancy  by  the  usual  notice 
on  his  part ;  but  probably  the  landlord  might  have  ob- 
jected to  thi& 

I  do  not  think  that  from  the  expressions  used,  aided 
by  the  fact  of  the  same  instrument  relating  to  the  other 
property,  and  from  our  knowledge  of  the  duration  of  the 
leases,  we  can  collect  any  sufficiently  expressed  or  definite 
t«nn8  of  agreement  for  letting  for  any  certain  period. 
The  case  is  not  like  the  case  where  the  price  is  omitted 
in  a  contract  for  the  purchase  of  goods.  There,  no 
price  is  necessary  to  make  a  good  legal  contract,  as  the 
hiw  infers  a  reasonable  price  ;  but  there  can  be  no  rea- 
Mnable  time  to  he  implied  for  the  duration  of  the  letting 
^  the  present  case. 

In  all  probability  the  parties  had  never  considered  or 
finally  determined  what  the  letting  should  be,  but  had 
inserted  the  words  in  question,  thinking  it  better  that 
oil  John  should  have  the  stables  on  some  terms;  but  the 
Agreement  does  not,  in  my  opinion,  show  what  these 
were  to  be. 

It  is  no  answer  to  say  that  this  one  clause  being  un- 
certain, does  not  affect  the  rest.  It  is  part  of  one  entire 
Agreement,  the  agreeing  to  the  whole  of  which,  on  the  one 
side,  is  the  consideration  for  the  other  side  agreeing  to 
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the   whole;    and  if  the   statute   is  not  complied  with 
FiTZMAURicB    as  to  any  part,  the  agreement  altogether  is  not  with- 
in it 

I  agree,  therefore,  with  the  Court  of  Exchequer  Cham- 
ber, in  thinking  that  the  Defendant  did  not  wgn  any 
memorandum  in  writing  which  sufficiently  expressed  the 
terms  of  the  agreement  within  the  statute  of  frauds ;  and 
I  answer  your  Lordships'  question^  therefore,  in  the 
negative. 


Baylet. 

Mr.  Justice 
Cbobipton. 


Mr.  Justice 

WlGHTMAX. 


Mr.  Justice  Wightman : 

My  Lords,  the  question  in  this  case  is,  whether  there 
was  any  contract  in  writing  between  the  parties  binding 
upon  the  Defendant  as  being  made  according  to  the  pro- 
visions of  the  statute  of  frauds ;  it  being  agreed  that  if 
there  is  a  binding  contract,  any  objection  on  the  ground 
of  variance  may  be  cured  by  amendment. 

Whatever  contract  there  was  between  the  parties,  it  is 
to  be  collected  from  the  letters  that  have  been  given  in  evi- 
dence upon  the  trial ;  and  it  appears  to  me  that  the  same 
difficulties  that  are  suggested  in  the  present  case  would 
have  arisen  upon  the  evidence,  independently  of  any 
question  upon  the  statute  of  frauds.  Can  any  definite 
contract  between  the  parties  be  collected  from  the  written 
evidence  in  the  case  ?  For  if  it  can,  the  Plaintiff  ought 
to  succeed.  It  has  been  settled  by  a  long  course  of  autho- 
rities, that  if  there  be  an  agreement  in  writing  between 
the  parties  it  is  not  necessary  that  it  should  be  in  one 
paper ;  it  may  be  collected  from  many,  provided  they  are 
connected  by  internal  evidence. 

On  the  14th  of  September  the  Plaintiff  writes  to  i!a.t 
defendant  a  letter,  which  is  the  first  communication  that 
takes  place  directly  between  them.     In  that  letter  he  ex- 
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presses  his  regret  that  his  letter  of  the  Slat  of  August        1060. 

to  Mr.  Reardetiy  accepting  his  proposition,  had  never  been  F.;[TmAURicB 

forwarded  to  the  Defendant,  and  encloses  a  copy  of  the      Baylet. 

letter.     The  Plaintiff  goes  on  to  say,  in  his  letter  of  the         . 

I4th  of  September y  that  the  stables  were  inserted  at  Mr.    WioHmuf. 

Bearden^s  express  desire,  and  that  the  Defendant's  solici- 
tors had  that  morning,  written  a  letter  wishing  for  an 
assignment  of  the*leases;  but  that  though  there  was 
nothing  to  prevent  an  assignment  of  the  lease  of  the  house, 
the  Defendant  could  not  give  an  assignment  of  his  lease  of 
the  stables,  as  it  was  proposed  to  take  them  for  five  years 
only,  and  the  Plaintiff's  lease  was  for  seven.  He  adds, 
that  he  is  preparing  to  leave  the  house,  and  that  the  pre- 
mises would  be  given  up  to  the  Defendant  on  the  29th  of 
September. 

To  this  letter  of  the  Plaintiff  of  the  14th  September, 
the  Defendant  returned  an  answer  of  the  15th,  in  which 
he  says  that  Mr.  Rearden  did,  on  the  31st  of  August, 
show  him  a  letter  of  that  date,  but  that  it  was  in  some 
respects  unlike  the  letter  of  which  a  copy  was  sent ;  and 
that  he,  the  Defendant,  did  not  recollect  that  it  contained 
anything  about  the  stables  in  Gore  Lane ;  and  that  until 
he  received  the  Plaintiff's  letter  (of  the  14th  September), 
he  had  no  idea  that  there  were  other  stables  than  those 
adjoining  the  garden  of  the  house.  He  then  says,  that 
he  cannot  remember  whether  he  read  the  letter,  or  Mr. 
Rearden  read  it  to  him,  but  that  whatever  it  was  it 
would  speak  for  itself,  and  he  was  fully  prepared  to  carry 
it  out. 

On  the  17th  of  September  the  Plaintiff  writes  again  to 
the  Defendant,  and  says  that  the  Defendant  ought  to  have 
received  the  last  agreement  (that  of  the  30th  of  August)^ 
on  the  Friday  morning  before  he  left  town,  as  he  (the 
Plaintiff)  received  the  cheque  after  he  had  read  the  agree- 
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V. 

Baylbt. 
Mr.  Justice 

WlOHTMAN. 


men!  to  Mr.  Rearden  and  placed  it  in  his  hands^  tliat  it 
was  so  drawn  out  because  Mr.  Rearden  told  the  Plaintiff 
that  the  Defendant  would  require  the  stables^  and  he^  the 
Plaintiff^  was  satisfied  that  the  Defendant  would  not  have 
been  there  a  week  before  he  would  find  that  he  could  not 
do  without  them^  and  that  so  he  (the  Plaintifi^)  would  say 
no  more  on  the  subject.  He  then  says  that  the  comple- 
tion of  the  business  depends  greatly  \x^n  the  Defendant's 
solicitors^  who  have  had  the  leases  (meaning,  no  doubt, 
the  leases  of  the  house  and  of  the  stables  in  Gore  Lane) 
sent  to  them. 

On  the  18th  September  the  Defendant  writes  to  the 
Plaintiff,  stating  again  his  doubts  whether  the  letter  which 
Rearden  had  shown  liim,  was  that  of  which  the  Plaintiff 
sent  him  a  copy,  and  whether  it  was  dated  the  30th  or 
Slst  of  ^f/<7M^^;  and  he  adds^  "the  agreement,  however, 
whatever  it  is  or  whatever  its  date,  Mr.  Rearden  has,  and 
it  will  speak  for  itself,  and  whatever  it  is  I  shall  carry  it 
out"  Farther  on  he  says,  "  If  the  stables  in  Gore  Lam 
are  within  the  agreement  under  wliich  I  am  to  take  Hamil- 
ton Lodgey  I  must  of  course  take  them,  whether  I  like 
them  or  not."  And  at  the  end  of  the  letter  he  says  that 
he  was  not  aware  that  the  Gore  Lane  stables  were  in- 
cluded in  his  agreement,  but  that  Mr.  Rearden  had  it,  and 
that  if  they  were  included  in  it,  his  lawyer  was  to  proceed 
to  carry  it  out  as  regards  the  stables,  and  at  all  events  as 
to  Hamilton  Lodge. 

Now  what  is  the  contract,  if  any,  to  be  collected  from 
this  written  evidence?  That  it  was  proposed  that  the 
Defendant  should  take  Hamilton  Lodge  for  the  remainder 
of  the  Plaintiffs  term  of  five  years  from  the  29th  of  Sep- 
tember, and  that  he  should  take  the  stables  in  Gore  Lane 
for  five  years  ;  that  in  the  letter  of  the  31st  of  August 
the  Plaintiff  agreed  to  the  Defendant  having  the  remainder 
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of  the  lease  of  Hamilton  Lodge  for  five  years  from  the         1C^« 
29th  of  September ;  and  also  to  let  to  the  Defendant  the  Fitzmacrice 

am 

stables  in  Gore  Lane  for  the  same  rent  and  subject  to  the      Bayley. 
same  condition  that  he  held  them  himself;  and  that  the 
Defendant  agreed  that  if  the  stables,  &c.,  were  included 
in  the  letter  of  the  Slst  of  August ,  of  which  the  Plaintiff 
had  sent  him  a  copy,  and  which  Mr.  Rearden  had,  the 
agreement  in  that  letter  should  be   carried   out.      Now 
there  is  no  doubt  but  that  the  stables  in  Gore  Lane  were 
included  in  that  letter,  but  the  commencement  of  the 
term  in  the  stables  is  not  specified  in  the  letter,  nor  its 
end,  nor  whether  it  was  to  be  from  year  to  year,  or  was  an 
assignment  of  the  remainder  of  the  term  of  seven  years  ; 
but,  taking  the  whole  of  what  is  stated  in  writing,  it  seems 
to  me  that  the  Defendant  agreed  that  if  the  stables  were 
included  in  the  agreement,  namely,  the  letter  of  the  Slst 
of  August^  it  should  be  carried  into  effect  as  to  them. 
^And  as  it  appears  in  writing  that  the  proposition  for  the 
^rtables  was  that  they  should  be  taken  for  five  years,  I 
"tihink  that,  taking  the  whole  together,  the  Defendant,  by 
liis  letter  of  the  18th  of  September^  adopted  and  confirmed 
'^he   agreement   contained  in  the   letter  of  the   Slst  of 
^ugusty  explained  as  to  the  interest  the  Defendant  was 
^•o  have  in  the  stables  by  the  statement  in  the  PlaintifTs 
letter  of  the  14th  of  September^  in  which  the  Plaintiff  states 
^hat  the  proposal  was  to  take  them  for  five  years  (which 
"the  Defendant  did  not  object  to) ;  and  the  Plaintiff  in  that 
letter  farther  says,  that  the  premises  (which  would  in- 
^ude  the  stables)  would  be  given  up  to  the  Defendant  on 
-the  29th  of  September,   It  would  therefore  seem,  from  the 
written  evidence,  that  the  Defendant  did  in  effect  agree 
to  take  the  stables  in  Gore  Lane  for  a  term  commensurate 
with  his  interest  in  the  honse,  and  commencing  at  the  same 
time,  namely,  the  29th  of  September. 
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It  is  8aid,  in  the  judgment  of  the  Court  of  Exchequer 
Chamber,  with  respect  to  the  stables,  "  that  if  anything 
at  all  definite  had  been  agreed  on,  it  seems  to  have  been 
an  underlease  for  five  years,  but  without  any  stipulation 
as  to  the  period  from  which  the  five  years  were  to  begin." 
As  there  is  no  doubt  but  that  the  Court  will  look  to  the 
circumstances  known  to  both  parties  at  the  time,  I  am 
disposed  to  think  that  it  api)ears  upon  the  written 
evidence,  that  the  stables  were  to  be  let  by  the  Plaintiff 
to  the  Defendant  for  five  years,  commencing  on  the  29th 
of  September,  so  as  to  be  co-extcnsive  with  the  term  in 
the  House;  and  that  the  Defendant  did,  by  his  letter  of 
the  18  th  of  September y  agree  to  that  effect. 

I  do  not  attach  any  importance  to  the  stables  not  being 
mentioned  in  the  receipt,  as  that  document  only  related 
to  that  which  the  deposit  was  paid  for,  and  which  had  no 
connection  with  the  stables. 

Upon  the  whole,  I  am  of  opinion,  though  I  must  con- 
fess with  some  doubt,  that  the  Plaintiff  is  entitled  to  suc- 
ceed, even  though  the  pleadings  ^ould  require  amend- 
ment, and  I  therefore  answer  your  Lordships'  question  in 
the  affirmative. 


Lord  Chief 

Baron 
Pollock. 


Lord  Chief  Baron  Pollock : 

My  Lords,  several  questions  arise  in  this  case ;  first 
whether  there  was  any  contract  between  l^Ir.  Rearde 
and   Major  Fitzmaurice,  verbal   or  written;    second!* 
whether  Sir  John  Bayley  ratified  any  contract,  and  if  ' 
what  ?     Thirdly,  whether  the  contract,  taking  it  to  hr 
been  ratified,  and  to  be  founded  on  the  letter  of  the  ' 
August,  is  sufficiently  clear  and  explicit  to  be  the  f 
dation  of  an  action  ? 

I  am  not  at  all  satisfied  that  there  was  any  co? 
between  Major  Fitzmaurice  and  Mr.  Rearden  capa' 
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being  ratified.     It  may  be  said  that  the  Terdict  of  the        1800. 
jury  has  pat  that  matter  beyond  doubt.  But  the  receipt  is  Fitoiauucb 
alent  about  the  dire  Lane  stables,  and  professes  to  be      Batlkt. 

foonded  on  the  letter  of  the  30th  August,    Major  Fitzmau-        

ficf^howeTer  (in  his  letter  of  the  14th  September),  states.    Chief  Baron 
that  he  receiyed  the  502.  in  earnest  of  "  the  whole  thing**      Pollock. 
being  carried  out;  leaving  it  on  the  written  memoran- 
dams,  which  the  verdict  of  the  jury  cannot  alter,  quite 
uncertain  whether  there  was  not  eome  misunderstanding 
indno  agreement;  but  however  this  point  may  be,  it 
ai^ears  to  me  very  clearly,  that  Sir  John  Bayley's  letter 
of  15th  September  confirmed  and  ratified  the  agreement, 
I^vided  it  was  founded  on  the  letter  of  30th  Auyust, 
which  he  had  seen.     There  cannot  be  a  doubt  as  to  the 
letter  he  referred  to ;  it  is  sufficiently  identified  by  the 
word  ** ornaments."    He  says,  "I  returned  it  to  Mr, 
Jiforden,  and  told  him  to  keep  it,  and  I  suppose  he  has  it ; 
and  **  whatever  it  is  it  will  speak  for  itself ,  and  I  am  fully 
prepared  to  carry  it  out."     All  this  clearly  refers  to  the 
letter  of  30th  August y  and  to  that  only.     Major  Fitz- 
^Qurice^s  answer  calls  Sir  John  Bayley*s  attention  to  the 
^0  letters,  one  of  30th  August,  the  other  of  3l8t  August ; 
^  which  Sir  John  Bayley  replies : — ^^  As  I  observed  in 
^y  former  letter,  it  will  speak  for  itself,  and  whatever  it 
^  lehall  carry  it  out;"  which  I  understand  to  be  merely  a 
^^iteration  and  confirmation  of  the  former  letter.    He  says, 
*  I  do  not  know  what  I  saw,  it  may  have  been  the  letter 
^f  30th  or  3l8t,  or  some  other,  but  whatever  it  is  I  shall 
^^arry  it  out ;"  the  "  it "  always  "  being  the  letter  he  saw," 
^hich  was  no  doubt  the  letter  of  the  30th  August,  and 
^t  whatever  letter  a  jury  might  find  was  shown  to  Mr. 
tiearden,  for  he  expressly  declines  to  interfere  as  to  differ- 
ences between  them.     But  the  agreement  or  proposition 
contained  in  the  letter  of  3l8t  August  itself  appears  to  me 
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1860.         to  be  too  uncertain  to  be  the  ground  of  an  action,  and  it 
FiTzafAURicE    is  an  uncertainty  that  cannot,  in  my  judgment,  be  cured 

BAY^isY.       by  ^y  amendment 

On  the  whole,  therefore,  I  think  it  doubtful  whether 

Chief  Baron    ^^^^^  ^^  ^^7  clear,  distinct  agreement  even  betwen  Mr. 

Pollock.  Rearden  and  Major  Fitzmaurice.  I  am  satisfied  that  Sir 
John  Bayley  did  not  ratify  any  agreement  except  that 
which  he  had  seen,  and  therefore  not  the  letter  of  Slst 
August*,  and  even  if  it  is  to  be  taken  that  he  ratified  that; 
it  is,  I  think,  too  uncertain  and  vague  to  be  regarded  as  a 
compliance  with  the  statute,  and  I  think  the  Plain tifi"  is 
not  entitled  to  judgment. 

The  Lord  Chancellor  (Lord  Campbell)*, 

Aug.  3.  My  Lords,  for  the  reasons  assigned  by  my  brother 

Wightman^  in  answer  to  the  question  submitted  by  your 
Lordships  to  the  Judges  in  this  case,  I  adhere  to  th^ 
judgment  of  the  Court  of  Queen's  Bench  as  delivered  hy 
my  brother  Erle^  now  Lord  Chief  Justice  of  the  Conunom. 
Pleas. 

It  would  appear  that  this  judgment  would  have  beeix. 
affirmed  in  the  Court  of  Exchequer  Chamber  had  nofc 
a  new  point  been  there  raised,  which  was  not  mentioned 
in  the  Court  of  Queen's  Bench,  viz.,  that  although  thc5 
terms  of  the  agreement  stated  in  the  PlaintifTs  letter" 
respecting  Hamilton  Lodge  and  the  stables  in  Gore  Lan^ 
had  been  ratified  by  the  Defendant's  letter,  yet,  in  as  faxr 
as  the  stables  were  concerned,  there  was  not  a  sufficien'fe 
memorandum  of  the  agreement  to  satisfy  the  statute  of 
frauds,  as  the  Plaintiff*  in  his  letter  merely  said,  **  I  agreo 
to  let  to  Sir  John  Bailey  the  stables  in  Gore  Lane  for  tho 
same  rent  and  subject  to  the  same  conditions  that  I  hold 
them  myself,"  without  stating  the  duration  of  the  tema 
for  which  the  stables  were  let     Regard  being  had  to  the 
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whole  of  the  letter  and  to  the  facts  which  were  known         i860. 

to  both  parties,  I  think  that  the  meaning  of  this  proposal  Fitzmauricb 

was  sufficiently  certain,  and  that  the  Defendant  was  not      Bayley. 

at  liberty  to  make  this  objection  after  his  letter  in  which 

(u  the  jury  found),  in  reference  to  this  very  letter  he 

had  written,  "  the  agreement,  whatever  it  is,  or  whatever 

its  date,  Mr.  Rearden  has,  and  it  will  speak  for  itself, 

and  whatever  it  is  I  shall  carry  it  out.     If  the  stables  in 

Gore  Lane  are  within  the  agreement  under  which  I  am 

to  take  Hamilton  Lodge^  I  must  of  course  take  them, 

whether  I  like  them  or  not." 

However,  as  I  understand  that  my  noble  and  learned 
friends  who  heard  this  Appeal  argued  at  your  Lordships 
bar  are  of  a  contrary  opinion,  the  judgment  appealed 
iguast  must  be  affirmed. 

Lord  Cranworth : 

My  Lords,  I  certainly  have  come  in  this  case  to  the 
conclusion  that  Major  Fitzmauriccy  the  Plaintiff  below, 
lias  not  established  his  case  upon  the  facts  stated  in  the 
special  case,  and  that  consequently  he  is  not  entitled  to 
judgment  And  I  have  come  to  that  conclusion  upon 
the  ground  that  the  requisitions  of  the  statute  of  frauds 
were  certainly  not  complied  with.  It  is  found  as  a  fact 
(and  that  of  course  we  cannot  controvert)  that  the  letter 
of  the  3l8t  of  August  was  read  over  to  Rearden^  the  agent. 
But  then  neither  Sir  John  Bailer/  nor  Rearden  ever 
signed  any  agreement  coming  within  the  statute  of 
frauds  accepting  the  terms  of  that  letter.  I  state  that, 
hecause  I  come  to  that  conclusion  without  any  hesitation 
aa  a  matter  of  fact  upon  reading  those  letters.  The  De* 
fendant  Bayley*^  letter  of  the  15th  September,  in  which 
he  binds  himself  to  take  a  lease,  referred  to  the  prior 
letter  of  30th  August,  not  to  the  letter  of  31st  August, 
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1860.  although  in  his  statement  he  mistook  the  date,  or  rather 
FiTZMAUBicE  adopted  the  date  from  the  statement  of  Major  FitZ' 
Baylet.  maurice.  Now,  the  letter  of  30th  August  did  not  refer 
at  all  to  the  stables.  I  am  of  opinion,  therefore,  that 
Sir  John  Bayley  never  signed  any  letter  accepting  any 
lease  which  contained  the  stables  as  part  of  that  lease. 
If  that  was  doubtful  upon  the  facts  in  evidence  (and 
undoubtedly  I  cannot  say  it  is  not  doubtful,  after  the 
opinion  which  has  been  expressed  upon  that  point,  not 
only  by  the  learned  Judges  below,  but  also  by  my  noble 
and  learned  friend  on  the  woolsack) ;  still  I  think  that 
the  Plaintiff  would  not  be  entitled  to  the  judgment  of  the 
Court,  because  I  think  that,  even  if  he  had  accepted  in 
writing  the  teiins  in  the  letter  of  Slst  August y  it  would 
not  have  amounted  to  a  binding  contract  for  taking  the 
stables  for  any  defined  term  of  years.  It  might  be  that 
he  was  to  take  them  for  a  term  of  years  concurrently 
with  the  time  for  which  he  held  Hamilton  Lodge  \  it 
might  be  that  he  was  to  take  them  for  the  whole  tenn 
for  which  Major  Fitzmaurice  held  them,  which  wae 
longer  by  a  year  or  two  than  the  term  for  which  Hamilton 
Lodge  was  held.  It  is  essential,  in  order  to  bring  the 
case  within  the  provisions  of  the  statute  of  frauds,  thai 
there  should  be  an  agreement  specifying  the  extent  oi 
the  term  for  which  the  lease  is  to  continue.  Even  there- 
fore supposing  that  the  letter  of  the  15th  September  did 
refer  to  the  letter  of  the  Slst  Aitgust,  which  included  the 
stable s  as  well  as  the  house,  still  I  think  that  tlie  Plain- 
tiff would  not  be  entitled  to  judgment,  because  there  wafi 
no  written  agreement  showing  for  what  term  those  stablee 
were  to  be  taken. 

On  these  short  grounds,  I  am  of  opinion  that  the  judg- 
ment ought  to  be  for  the  Defendant 
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Lord  Chelmsford:  1860. 

Mj  Lords>  it  being  aulmitted  that  Mr.  Rearden  had  no  Fitzmaurics 
previous  aothoritj  from    Sir  John  Bayley  to  take   the      Batlkt 
stables  in  Gore  Lane,  two  questions  arise  in  this  case — 

Ist.  Whether  any  agreement  was,  in  fact,  entered  into 
between  Rearden  and  Major  Fizmawrice  relating  to  the 
sUbles? 

2d.  If  there  was  such  an  agreement,  whether  it  was 
ndfied  by  Sir  John  Bayley^ 

With  respect  to  the  first  question,  the  Court  of  Exche- 
quer Chamber  came  to  the  conclusion  that  there  never 
was  any  complete  agreement  as  to  the  duration  of  tenancy 
for  which  the  Defendant  was  to  take  the  stables,  or  that 
if  there  was,  the  writing  did  not  contain  it.    And  certainly 
there  is  nothing  to  prove  the  allegation  in  the  declaration, 
that  the  Defendant  agreed  to  accept  an  underlease  of  the 
Btables  for  the  term  of  five  years  wanting  fifteen  days.   Nor 
^  the  words  in  the  letter  of  the  3l8t  Auffust  1855,  '^  for  the 
8su3Qe  rent  and  subject  to  the  same  conditions  as  I  hold 
them  myself,"  bind  Sir  John  Bayley  to  take  an  assignment 
<>f  the  lease  of  the  stables ;  nor  were  they  intended  so  to 
^o.    For  in  Major  Fitzmaurice*&  letter  of  the  14th  Sep^ 
^^nber,  he  writes,  "  but  as  it  was  proposed  taking  the 
^tables  for  five  years  only,  I  cannot  give  you  an  assign- 
'^ent  of  my  lease  for  seven."    But  if  Rearden  had  re- 
<^ved  from  Sir  John  Bayley  a  previous  authority  as  ample 
te  the  ratification  was  supposed  by  the  Court  of  Queen's 
Bench  to  have  been,  I  should  have  been  disposed  to  think 
^kat  by  his  adoption  of  the  terms  of  the  letter  of  the  3 Ist 
^ugusty  Rearden  might  have  bound   Sir  John  Bayley  to 
take  the  stables  from  year  to  year. 

It  therefore  becomes  necessary  to  consider  in  the  next 
place,  what  is  the  nature  of  the  supposed  ratification  by 
Sir  John  Bay  ley y  of  any  agreement  entered  into  by  Rear- 
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18C0.        den.     Now   ratification  may  take  place  in  two   ways, 
FiTZHAURicB    either  by  a  specific  ratification  of  the  particular  act,  or  by 
B  **   y       *  general  ratification  of  everything  which  has  been  done 
by  the  agent  on  behalf  of  his  principaL     There  does  not 
appear  to  me  to  have  been  any  express  ratification  of  the 
terms  of  the  agreement  contained  in  the  letter  of  the  3l6t 
August.     There  is  indeed  very  great  doubt  whether  Sir 
John  Bayley  ever  knew  of  that  letter  until  he  received 
a  copy  of  it  enclosed  in  Major  Fitzmaurice^s  letter  of  the 
14th  September.     From   Sir  John  Bayley*^  letters  of  the 
15th  and  18th    September,  it  would  seem  as  if  he  had 
originally  seen  only  Major  Fitxmaurice^s  letter  of  the  30th 
August.     The  receipt  which  was  prepared  by  Rearden^ 
and  in  which  the  reference  was  made  to  that  letter  (pro- 
bably by  mistake^  as  there  was  a  provision  for  valuing  the 
furniture  and  fixtures  also  in  the  letter  of  the  31st  August)^ 
was  not  sent  to  Sir  John  Bayley  until  the  17th  September, 
as  appears  by  his  letter  of  the  following  day.    And  there- 
fore nothing  turns  on  the  date  of  the  30th  Atigust  in  that 
receipt.     [His  Lordship  here  went  fully  through  the  let- 
ters and  observed,]  I  am  satisfied  that  Sir  John  Bayley  was 
in  error  when  he  stated  that  the  letter  shown  to  him  by 
Rearden  was  of  the  date  of  the  Slst  August,  and  that 
the  only  letter  which  he  saw  must  have  been  the  one  of 
the  30th  August,  because  there  is  the  word  "  ornaments" 
in  this  letter  which  is  nowhere  to  be  found  in  the  letter 
of  31st  August;  and  this  last  letter  is  the  only  one  which 
mentions  the    Gore  Lane  stables.     In  the  face  of  these 
statements,  confirmed  as  they  are  by  the  circumstances 
to  which  I  have  adverted,  it  is  impossible  to  say  that  Sir 
John  Bayley  ever,  in  fact,  agreed  to  the  terms  contained 
in  the  letter  of  the  31st  August. 

The  Court  of  Queen's  Bench,  however,  was  of  opinion 
that  a  ratification  of  the  contract  made  by  Rearden  wa^ 
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e8tabliflhed  by  the  general  expressions  used  by  Sir  John        1800* 
Bayley  in  his  letters.  One  passage  upon  which  the  Court  FimiACRica 
relied  for  this  conclusion  is  from  Sir  John  Bayletfs  letter   '  Batlxt 
of  the  18th  September.    ''.With  respect  to  the  authority^ 
Ac."  [^see  the  letter^  ante.']   But  in  citing  this  passage^  the 
Court  has  omitted  the  important  word  else^  and  also  a 
portion  of  the  sentence,  by  which  a  different  meaning  is 
given  to  the  whole.    [His  Lordship  read  the  whole  of  the 
passage.] 

The   strongest  part  of  this  letter,  undoubtedly,  and 
which  is  also  relied  upon  by  the  Court,  is  the  following: 
*'The  agreement,  however,  whatever  it  is,  or  whatever  its 
date,  Mr.  Rearden  has ;  it  will  speak  for  itself,  and  what- 
ever it  is  I  shall  carry  it  out"     On  the  one  hand  it  is 
aaid  that  the  meaning  of  this  passage  is,  ''  Whatever 
jon  prove  to  be  the  agreement  I  will  be  bound  by  it.*' 
On  the  other,  "  I  am  ready  to  be  bound  by  any  letter^ 
irfaatever  it  was,  that  was  shown  to  me."     I  think  that 
the  fair  interpretation  of  the  language  is,  ^^  1{  Rearden  has 
done  that  which  binds  him,  I  shall  consider  myself  bound, 
'^  fact,  although  I  gave  him  no  authority."     This  brings 
^*  back  to  the  question  whether  Rearden  had  entered 
^to  any  agreement  for  the  Gore  Lane  stables.     I  think 
^^  18  extremely  doubtful  whether  there  was  any  complete 
^jgreement  between  Rearden  and  Major  Fitzmaurice  upon 
^ifl  subject.     At  all  events  the  utmost  extent  to  which 
^«  letter  of  the  31st  August  can  be  carried,  is  to  the 
^^^ation  of  a  tenancy  from  year  to  year.     But  such  a 
^^iiancy  was  clearly  not  in  the  contemplation  of  Sir  John 
^€iyley.     And  therefore,  even  if  it  should  be  considered 
^^l^t  his  expressions  (vague  and  uncertain  as  they  are) 
^^ount  to  a  ratification  of  whatever  was  binding  upon 
Rearden,  this  conclusion  would  not  support  the  declara- 
^on ;  and  no  amendment  ought  to  be  allowed  to  force 

VOL.  IX.  u 
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1860.        upon  him  an  agieement  entirely  different  from  that  into 
FiTZMAURicE  which  (if  at  all)  he  must  have  meant  to  enter. 
Batlbt.  ^^^  these  reasons  I  think  the  judgment  of  the  Ex- 

chequer Chamber  ought  to  be  affirmed. 

Judgment  of  Exchequer  Chamber  affirmed^  and  Appeal 

dismissed. 

Lords'  Journals,  3  August  1860. 


1861. 

February  21, 
22,26. 

«  Demise." 

*' Agreed 

**  Grant:' 

Marriage 

Seitlemeni» 

Annuity, 

"  Covenant:* 

Express  and 

Implied. 

Chsts. 


James  Isaac  Monypennt  -    -    Appellant. 
Susannah  Monypenny     -    -    RespondeiU. 

The  grantee,  by  deed  of  settlement  on  marriage,  of  an  annuity 
charged  .upon  certain  lands,  in  which  deed  the  grantor  (there 
being  no  fraud)  declares  himself  entitled  in  fee  simple  to  the  lands 
chaiged,  may  treat  such  declaration  as  a  corenant ;  and,  on  it  after-^ 
wards  appearing  that  the  grantor  had  really  only  a  life  estate,  may^ 
proceed  against  his  estate  to  obtain  payment  of  the  arrears  of 
annuity. 

P,  3f.,  the  uncle  of  a  person  about  to  marry,  became  a  party  to  th< 
marriage  settlement,  which  recited  that  he  proposed  and  agreed 
secure  to  the  intended  wife,  in  case  she  should  surviye  him, 
annuity  to  be  payable  out  of  the  manors  mentioned  in  the  settle 
ment,  <<of  or  to  which  he  is  seised  or  entitled  in  fee  nmple.' 
The  granting  part  witnessed  that  he  granted  this  annuity  payabl 
out  of  the  lands  of,  &c.,  to  which  he  or  any  person  in  trust  for 
*'  is  seised  or  entitled  for  an  estate  of  inheritance  at  law  or 
equity ;"  habendum  to  the  intended  wife  for  her  life,  subject  to 
mortgage,  and  also  subject  to  any  provision  he  had  made  or  mighr^ 
make  in  favour  of  his  own  wife.    The  grantor  covenanted  '^fbi 
himself,  his  heirs,  and  assigns,"  with  the  grantee, ''  her  execute: 
administrators  and  assigns,"  that  in  case  of  the  annuity  fiiUing  in 
arrear  it  should  be  lawful  for ''  her  executors,  administrators,  an< 
assigns"  to  distrain.    For  farther  security  he  created  a  term 
trustees,  granting  them   a  like  power  of  distress.      After  th 
grantor's  death  it  was  discovered  that  he  had  only  possessed  a  11 
estate  in  the  largest  part  of  the  premises.    The  annuity  fell  ini 
arrear : 
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Hbld  (dlicf.  Lord  St*  Leonards),  that  the  deed  of  settlement  must  be         1861. 
construed  as  containing  a  corenant  for  title  ;  that  the  coyeoant  for    Mq J^J^]^ 
himself  made  his  executors  liable,  as  there  was  notliing  to  qualify  9. 

it ;  and  as  by  the  failure  of  the  grantor*8  estate  the  right  to  distrain   Moictpeniit. 
did  not  existy  the  grantee  was  entitled  to  come  on  the  personal  estate 
of  the  grantor  for  satisfieustion  of  the  annuity. 

After  the  discoTeiy  of  the  defect  in  the  grantor's  title,  a  small  part 
of  the  lands  chiuged  (of  which  part  the  grantor  had  been  seised  in 
fee)  was  sold ,  ^e  grantee  of  the  annuity  received  the  purchase 
money  in  part  discharge  of  the  arrears : 

Held,  that  this  did  not  destroy  her  right  to  proceed  on  the  cove- 
nant. 

Per  Lord  t^.  Lecmardi :  She  had  thereby  elected  to  treat  the  annuity 
as  a  rent-charge,  and  could  not  afterwards  proceed  to  recover  it  as 
a  mere  annuity. 

The  Lords  differed  in  opinion,  so  no  costs  were  given. 

By  an  indenture  dated  10  June  1835,  made  between 
Robert  Joseph  Monypenny  of  the   first  part,   Susannah 
Dearden,  spinster,  of  the  second  part,  Phillips  Monypenny 
of  the  third  part,  and  certain  trustees  therein  named  of 
the  fourth  part,  in  contemplation  of  a  marriage  between 
IL   J.  Monypenny  and  Susannah  Dearden,  it  was  recited 
that   Phillips  Monypenny  had,  under  a  deed  dated   31 
nfanuary  1829,  a  power  over  an  estate  situate  at  HoU 
tsenden,  in  the  county  of  Kent,  and  caUed  Chillendens  Farm, 
with  remidnder  to  himself  in  fee ;  that  upon  the  treaty  for 
the  marriage,  Phillips  Monypenny  proposed  and  agreed  to 
secure,  in  manner  and  subject  as  thereinafter  was  ex- 
pressed, to  the  said  Susannah  after  the  decease  of  the 
survivor  of  them,  Phillips  Monypenny  and  JR.  J.  Mony- 
penny in  case  she  should  survive  them,  an  annual  sum  or 
yearly  rent-charge  of  300/.  for  her  jointure,  to  be  issuing 
and  payable  out  of  the  manors  and  other  hereditaments 
thereinafter  charged  therewith,  and  of  or  to  which  he, 
Phillips  Monypenny,  was  seised  or  entitled  in  fee  simple. 
And  it  was  witnessed  that  in  pursuance  and  part  perform- 
ance of  the  agreement  on  the  part  of  Phillips  Monypenny, 


..      Ck 
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1861.  and  in  consideration  of  the  said  intended  marriagei 
MoifTPKNyr  Phillips  Monypenny  gave,  granted,  bargained^  Bold,  and 
MoNTPENNT.  ^^^"^6^  i^to  Susannah  and  her  assigns,  in  case  the  said 
intended  marriage  should  take  effect  and  she  should  sur- 
vive both  of  them,  Phillips  Monypenny  and  iZ.  J.  Many' 
penny y  one  annual  sum  or  yearly  rent-charge  of  300  L  to 
be  charged  and  chargeable  upon  and  yearly  issuing  and 
payable  out  of  all  and  singular  the  manors  or  reputed 
manors  of  Maytham  Nether,  Forsham,  and  JRensham  in 
the  county  of  Kent,  and  also  all  that  mansion  house  called 
Maytham  Hall,  in  the  same  county,  and  also  all  and  sin- 
gular the  messuages,  lands,  tenements,  and  hereditaments 
in  the  several  parishes  o{  Solvenden,  Tenterden,  Benenden, 
Sandhurst,  Newenden,  St  Mary  in  Wittersham,  and  Stone 
in  the  Isle  of  Oxney,  in  the  said  county,  of  or  to  which  he, 
Phillips  Monypenny,  or  any  person  or  persons  in  trust  for 
him,  was  or  were  seised  or  entitled  for  an  estate  of  in- 
heritance at  law  or  in  equity,  and  to  be  charged  and 
chargeable  upon  and  yearly  issuing  and  payable  out  of  all 
and  singular  the  rights,  members,  and  appurtenances  to  the 
same  manors,  hereditaments,  and  premises  belonging  or 
in  anywise  appertaining,  to  have  hold,  receive,  and  take 
the  said  annual  sum  or  yearly  rent-charge  of  300  /.  in 
case,"  &c.,  subject  to  a  mortgage  term  particularly  stated, 
and  ^^  also  subject  and  without  prejudice,  as  to  all  the  said 
manors  and  other  hereditaments,  to  such  annual  sum  or 
yearly  rent-charge,  or  annual  sums  or  yearly  rent-charges, 
as  Phillips  Monypenny  had  already  charged,  or  should  or 
might  thereafter  charge,  by  his  last  will  and  testament,  or 
any  codicil  or  codicils  thereto,  or  in  any  other  manner,  in 
favour  and  during  the  widowhood  or  life  of  his  then  pre- 
sent wife  Charlotte  Monypenny,  and  to  all  powers,  reme- 
dies, and  limitations  for  securing  and  compelling  payment 
of  the  same  unto  the  said  Susannah  and  her  assign^,  &c.. 
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daring  her  life  in  part  for  her  jointure,  to  be  paid,  &c.         1861. 
And    FhiUips  Mcnypennyy   for  himself,    hu  heirs    and    MomrPBKinr 
assiffns,  covenanted,  granted^  and  agreed  with  and  to  the  said    MoininanrT. 
Susamuihfher  executors,  administrators,  and  assigns,  that  so 
often  as  the  rent-^sharge  of  300  L  or  any  part  thereof  should 
at  any  tame  or  times  be  unpaid  for  the  space  of  twenty- 
one  days,  it  should  be  lawful  for  the  said  Susannah,  her 
executors,  administrators,  and  assigns  (but  subject,  &a,  as 
thereinbefore  mentioned)  to  enter  into  and  distrain  upon 
Ae  manors,  hereditaments  and  premises  thereby  charged 
with  the  payment  of  the  said  annual  sum  or  yearly  rent" 
charge  of  300  /.  or  any  of  them,  or  any  part  thereof,  and 
to  dispose  of  the  distress,  &c.,  there  found  according  to 
law,  as  in  the  case  of  distress  taken  for  rent  reserved,  to 
the  intent  that  thereby  the  said  Susannah,  her  executors, 
administrators,  and  assigns,  might  be  fiiUy  paid  and  satis- 
fied the  said  annual  sum  or  yearly  rent-charge  of  300  /• 
and  every  part  thereof,  and  all  costs,  &c. ;  and  also  that 
ao  often  as  the  said  annual  sum  or  yearly  rent-charge  of 
SOD  L,  or  any  part  thereof  should  at  any  time  be  unpaid 
for  the  space  of  forty  days,  it  should  be  lawful  for  the  said 
Susannah,  her  executors,  administrators,  and  assigns,  sub- 
ject as  before,  to  enter  into  and  upon  the  manors,  heredi- 
taments,   and  premises  thereby  charged  with  the   said 
^T^Titm.!  sum  or  yearly  rent-charge  of  300  /.  or  any  of  them, 
or  any  part  thereof,  and  to  have,  hold,  and  enjoy  the 
same,  and  receive  the  rents,  issues,  and  profits  thereof  to 
and  for  her  and   their  own  use  and  benefit,  until  she 
or  they  should  therewith  or  thereby  or  otherwise  be  fully 
paid  or  satisfied  the   said  annual  sum   or  yearly  rent- 
charge  of  300  /.  and  every  part  thereof,  and  all  arrears,  &c. 
In  pursuance  of  the  said  agreement^  &c.,  and  for  the  con- 
sideration before  mentioned,  and  for  better  securing  to 
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1861.  the  said  Susannah,  her  executors^  administrators,  and 
MoNYPEM NT  assigns,  the  due  payment  of  the  ssud  annual  sum  or  yearly 
MoirrPENirT.  rent-charge  of  300/.  before  charged,  or  intended  so  to  be, 
FhilUps  Monypenny  granted,  bargained,  sold,  demised,  and 
confirmed  unto  the  trustees,  their  executors,  administnir 
tors,  and  assigns,  all  and  singular  the  manors,  hereditar 
ments,  and  premises  thereby  charged,  to  have  and  to  hold 
the  same  subject,  &c.,  as  before  mentioned,  a^d  also  sub- 
ject to  and  charged  with  the  said  30021,  and  the  powers 
and  remedies  before  given  for  securing  the  payment 
thereof  unto  the  trustees,  their  executors,  administrators, 
and  assigns,  for  the  term  of  100  years,  to  commence  and 
be  computed  from  the  decease  of  the  survivor  of  Phillips 
Monypenny  and  12.  J,  Monypenny,  and  thenceforth,  So^y 
without  impeachment  of  waste,  upon  the  trusts  and  sub- 
ject to  the  proviso  thereinafter  contained  concerning  the 
same,  in  trust,"  &c.  And  power  was  given  to  the  trustees, 
the  survivor,  or  the  executors,  administrators,  and  assigns 
of  such  survivor,  by  demising,  levying,  mortgaging,  &c., 
to  raise  the  money. 

The  marriage  was  solemnised  shortly  after  the  date  of 
the  indenture. 

Phillips  Monypenny  died  in  1841.     R.  •/.  Monypenny 
died  in  the  month  of  September  1842. 

The  right  of  Phillips  Monypenny  to  charge  the  May 
tham  Hall  estate  by  the  indenture  of  the  10th  day  of  June 
1835,  with  the  annuity  of  300  /.,  was  disputed  upon  the 
ground  that  he  was  merely  tenant  for  life  of  that  estate. 
And  by  a  decree,  dated  18th  July  1851,  made  by  Vice- 
Chancellor  Sir  James  Lewis  Knight  Bruce,  which  decree 
was  affirmed,  upon  appeal,  by  Lord  Chancellor  St,  Leo- 
nards in  July  1852,  it  was  declared  that  Phillips  Mony^ 
penny  had  only  a  life  interest  in  the  Mayiham  Hall  estate. 
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snd  that  R.  T.  O.  Manypenny  was  entitled  to  the  poe-         1861. 
session  thereof  (a).  Montfknht 

At  the  date  of  the  indenture  of  10th  June  1835,  Phillips  Mowtfkiiiit. 
Manypenny  was  entitled  in  fee  to  a  farm  and  lands,  situate 
at  Bolvenden,  and  known  by  the  name  of  '^  Little  JaVs 
Cross  ;^  and  such  fiirm  and  lands  accordinglj  became 
chained  with  the  annuity  of  300  L,  expressed  to  be  created 
by  the  same  indenture. 

By  an  order  of  the  Court  of  Chancery,  dated  24  Janu^ 
ary  1854,  and  made  in  another  cause,  it  was  ordered  that 
the  '^  Little  JcVs  Crass  Farm^  should  be  sold,  and  it  was 
sold  by  public  auction  for  the  sum  of  1,342  2.  8  «.  3^1^ 
which  money  was  afterwards,  under  an  order  of  the  Courts 
paid  oTer  to  the  Appellant,  in  accordance  with  a  petition 
^hich  she  had  presented  to  that  effect 

An  administration  suit  was  instituted  by  Phillips  Mony^ 
penny'*%  executors,  and  Mrs.  Susannah  Monypenny  claimeA 
to  C(xne  in  as  a  specialty  creditor  of  the  estate  on  account 
of  her  annuity. 

The  question  was  argued  before  Vice-Chancellor  Wood 
and  Barons  Bramvoell  and  Watson^  and  on  13  February 

1858,  Mr.  Baron  Bramwell  delivered  their  joint  opinion 
to  the  effect  that  there  was  not  in  the  indenture  of  settle- 
ment of  10  June  1835,  any  covenant  on  which  Susannah 
Manypenny f  or  the  trustees  of  the  term  of  100  years, 
could,  in  the  events  which  had  happened,  maintain  an 
action  at  law  against  the  executors  of  Phillips  Manypenny  \ 
the  Viee-Chancellor  adopted  this  opinion,  and  made  a 
decree  accordingly  (i).  On  appeal  to  Lord  Chancellor 
Chelmsford,  this  decree  was,  by  an  order  of  31  January 

1859,  reversed,  but  in  the  account  directed  Mrs.  Mony^ 
penny  was  ordered    to   give  credit  for  what  she   had 

{a)  2  De  G.  M.  &  Gord.  145.  (6)  4  lUy  &  Joh.  174. 
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*«51.        received  for  "  Little  Job's  Crass  Farm''  (c).     This  appeal 
MoNTPXHKT    was  then  brought 

9, 
^^OBTYPRIflfT 

Mr.  Rolt  and  Mr.  Baggallay  (Mr.  Hanyman^  of  the 
Common  Law  Bar,  was  with  them)  for  the  Appel- 
lant: 

Nothing  here  expressly  renders  liable  the  estate  of 
Phillips  Monypenny.  The  recital  of  his  title  in  fee  to 
the  lands  charged  cannot  have  that  effect.  There  is  here 
no  covenant  for  title,  nor  any  express  promise  to  pay. 
The  covenant  here  is  for  the  grantor,  his  heirs,  and 
assigns,  a  form  which  shows  that  it  was  intended  to  be 
restricted  to  the  estate  he  possessed,  and  they  would 
represent.  In  Right  v.  Buchnell  {d)  it  was  decided  that 
a  release  with  the  words  '^granted,  bargained,  sold, 
assigned,  aliened,  remised,  and  released,"  did  not  operate 
as  an  estoppel,  because  the  release  passed  nothing  but 
what  the  releasor  had  at  the  time,  and  therefore  did  not 
pass  the  legal  estate,  for  he  had  it  not  at  the  time.  Yet 
there  the  releasor  c6venanted  that  **  he  was  lawfully  or 
equitably  seized  in  his  demesne  as  of  fee,  and  in  and 
otherwise  well  entitled  to"  the  premises.  The  general 
covenant  here  implied  in  the  word  ^^  demise"  is  restricted 
by  the  express  covenant  for  quiet  enjoyment  Besides 
which  no  implied  covenant  can  be  more  extensive  than  the 
covenantor's  interest,  Adams  v.  Gibney  (e),  where  tenant 
for  life,  with  remainder  over,  demised  to  lessee,  his  exe- 
cutors, &c.  for  fifteen  years,  without  any  express  covenant 
for  quiet  enjoyment ;  and  on  the  lessee  being  evicted  after 
the  death  of  the  tenant  for  life,  and  before  the  expiration 
of  the  fifteen  years,  it  was  held  that  the  lessee  could  not 
maintain  an  action  against  the  executor  of  the  tenant  for 

(c)  3  De  G.  &  Jo.  672.  (e)  6  Bing.  656. 

(d)  2  Bam.  &  Ad.  278. 
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life ;  and  it  is  a  settled  rule  that  an  express  covenant  quali-        1^^* 
fies  and  restndns  a  general  covenant  in  law,  Nokes*  case  (/) ;    Monypenn  y 
a  rale  expressly  adopted  in  Line  v.  Stephenson  {g).  Montpekmt. 

Then,  as  to  the  Respondent  taking  the  produce  of  the 
sale  of  JoVs  Cross  Farm^  that  was  an  act  of  election,  by 
which  the  Respondent  elected  to  treat  her  annuity  as  a 
rentcharge,  and  after  that  she  could  not  proceed  by  writ 
of  annuity,  Littleton  (A),  which  is  confirmed  by  Coke  (i), 

Mr.  Daniel  and  Mr.  MelUsh,  of  the  Common  Law  Bar 
(Mr.  C  Berkeley  with  them),  for  the  Respondent : 

Here  is  an  express  covenant  that  it  shall  be  lawful  to 
enter  and  distrain ;  that  necessarily  implies  a  liability  to 
make  good  what  might  be  otherwise  obtained  by  the  dis- 
tress. The  consideration  here  was  perfect;  it  was  mar- 
riage; and  Phillips  Monypenny  stood  in  loco  parentis  to 
the  nephew.  The  title  is  not  left  to  be  judged  of  by  the 
gnmtee ;  it  is  expressly  declared  to  be  in  the  grantor, 
who  declares  that  he  is  seised  in  law  or  equity,  and  assures 
the  annuity  to  the  Respondent  for  her  life.  That  is  by 
necessity  a  covenant  for  title.  Maytham  House  was  a  pro- 
perty known  to  all  parties ;  it  was  expressly  declared  to 
l>e  subject  to  a  mortgage  of  Phillips  Monypenny ^  which 
showed  that  he  had  a  legal  estate  in  it;  and  he,  be- 
fides,  reserved  to  himself  the  power  of  charging  it  for  his 
^e's  benefit.  The  statements  of  title  were  complete, 
»nd  the  covenants  were  not  inaptly  worded  to  express  the 
obligation  into  which  Phillips  Monypenny  entered ;  and, 
^hile  reciting  the  mortgage  which  prevented  him  granting 
the  legal  title  at  that  moment,  he  covenanted  that  he 
could  grant  a  right  to  distrain.  Suppose  A.  grants  to  B. 
for  life,  with  a  power  to  distram,  but  there  is  nothing  in 

(/)  4  Co.  Rep.  eo.  (jl)  S.  219. 

(g)  6  BiDg.  N.  C.  678.  (i )  Co.  Litt.  146  a. 
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1861.        the  grant  importing  personal  liability;  there  are  arrears ; 

MoNTPBNNT    the  grantee  dies;   the  arrears  cannot  be  recovered  by 

MoNTPKNNT    ^^s^^®®®  5  under  such  circumstances,  there  being  no  other 

remedy,  the  law  supplies  the  remedy  for  the  executors  by 

action  against  the  grantor. 

The  fact  that  the  annuity  did  not  begin  till  after  the 
death  of  the  grantor  is  immateriaL     In  Plumer  v.  Mar^ 
chant  (j\  it  was  declared  that  where   the  intestate  is 
bound,  the  obligation  falls  on  his  administrator,  though 
he  himself  could  not  be  sued.     If  a  man  covenant  with 
B.  and  dies,  an  action  lies  against  his  executor  or  admin- 
istrator upon  it,  though  he  be  not  named  in  the  covenant, 
ComyrC^  Digest  (A). 

Mr.  Baggallay  replied. 

The  Lord  Chancellor  (Lord  Campbell)  : 

In  this  case  the  question  which  we  have  to  determine 
is,  whether  the  Respondent  Susannah  Monypenny  is  en- 
titled to  be  admitted  as  a  creditor  upon  the  perBonsl 
estate  of  the  Rev.  Phillips  Monypenny ^  deceased,  in  respect 
of  the  annuity  granted  to  her  by  the  indenture  dated  10th 
June  1835;  and  this  depends  upon  whether  she  can 
maintain  an  action  on  this  deed  against  the  executors  w 
Phillips  Monypenny  to  recover  the  arrears  of  this  aii" 
nuity. 

I  agree  that  her  claim  is  purely  legal,  as,  under  the 
circumstances  of  this  case,  failing  her  right  at  law,  an 
equitable  claim  could  not  be  supported.  But  with  very 
great  deference  to  those  from  whom  I  differ,  I  am  bound 
to  say  that  it  appears  to  me  very  clearly  that  the  pro- 
posed action  would  lie. 

(i)  3  Bur.  1384.  (k)  Covenant,  C.  1. 
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This  deed  is  a  settlement  on  the  marriage  of  Susannah        'iS6\. 
Dearden    witK    Robert   Monypenny,  his  uncle,   Phillips    MoNypBNNT 
Mmypennyy   being  a  party  to  it      The  deed  contains    ifoiiTPSNirT. 
the  following  recital  and  covenants.    [His  Lordship  here 
read  the  material  parts  of  the  deed  of  settlement,  see 
ante.] 

Robert  and  JPhUlips  Monypenny  having  died,  and  it 
taming  out  that  in  by  fsn  the  greatest  part  of  the  hereditar 
ments,  charged  with  the  annuity,  and  over  which  the  right 
to  distrain  was  given,  Fhillips  Monypenny  had  no  interest, 
legal  or  equitable,  beyond  his  own  life,  and  the  annuity 
being  in  arrear  from  the  time  when  it  was  to  commence, 
and  the  power  of  distress  given  by  the  deed  being  im- 
availing,  the  question  arose  whether  the  grantee  of  the 
annuity  had  a  right  of  action  agunst  the  representatives 
of  the  grantor?  The  Appellant  contends  that  she  had  not, 
and  was  entirely  without  remedy. 

I  apprehend  the  general  rule  to  be,  that  where  a  rent- 
charge  is  granted,  an  action  will  not  lie  against  the 
grantor,  while  the  power  to  distrain  is  available;  but  that 
if  the  power  to  distrain  becomes  unavailing,  from  the 
grantor  being  proved  to  have  had  no  estate  in  the  heredi- 
taments on  which  the  annuity  is  charged,  or  from  his 
• 

Diterest  in  them  having  expired,  the  remedy  of  the  grantee 
^  the  same  as  if  there  had  been  a  simple  grant  of  the 
annuity,  without  the  grantor  professing  to  give  any  power 
to  distrain. 

Here  I  think  that  an  action  might  be  brought  on  the 
Express  covenant,  that  on  the  annuity  being  in  arrear,  it 
^ould  be  lawful  for  Susannah  to  enter  into  and  distrain 
Upon  the  hereditaments  charged  with  the  annuity,  that 
she  might  be  fully  p^d  and  satisfied  the  said  rent- 
charge,  and  every  part  thereof,  and  all  costs,  charges, 
sind  expenses  attending  the  recovery  of  the  same.     At  no 
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1861.        time  since  the  annuity  became  payable,  was  it  lawful  for 
MoNTPBNMT   the  grantee  so  to  enter  and  distnun,  and  the  annuity  is 
Mo    PBNNT    ^^  arrear.     Why  should  not  the  representatives  of  the 
covenantor  be  liable  for  the  breach  of  this  covenant  ? 

We  are  told  that  the  deed  is  designedly  framed  to 
avoid  all  personal  liability  for  any  defect  of  title.  How 
is  this  consistent  with  the  recital  that  the  grantor  is 
'^  seised  or  entitled  in  fee  simple/'  and  with  the  charge 
being  upon  the  hereditaments  of  or  to  which  the  grantor 
is  seised  or  entitled  for  an  estate  of  inheritance  at  law  or 
in  equity.  The  whole  scope  of  the  deed  must  be  regarded, 
and  the  grantor  must  be  considered  to  contract  and  coven- 
ant as  owner,  in  fee  simple  at  law  or  in  equity,  of  the 
hereditaments  charged  with  the  annuity.  Marriage  is 
the  consideration  for  all  the  covenants,  and  if  any  of  them 
seem  doubtful,  they  ought  to  have  a  construction  in  &voar 
of  the  covenantee.  But  the  language  of  the  deed  seems 
to  me  quite  explicit  to  show  that  she  was  to  be  absolutely 
secured  during  her  life  in  the  enjoyment  of  the  annuity, 
dating  from  tiie  death  of  her  husband  and  Phillips  Mam/' 
penny. 

I  agree  with  the  counsel  for  the  Respondent,  that 
Phillips  Monypenny  may  be  supposed  by  the  marriage 
settiements  to  have  said  to  Susannah,  ^^  In  consideratioii 
of  your  marrying  my  nephew,  and  your  consenting  to  the 
settiement  of  his  estates  in  tiie  manner  described,  I  will 
grant  you  an  annuity  of  300  /.  a  year,  and  this  I  charge 
on  the  estates  of  which  I  tell  you  I  am  seised  in  fee,  and 
on  which  you  will  have  a  right  to  distrain  if  the  annuity 
should  ever  be  in  arrear."  The  law  adds :  "  If  this  power 
of  distress  should  become  unavailing,  you  may  bring  an 
action  against  the  executors  of  Mr.  Phillips  Momf- 
penny^ 

It  is  said  that  the  covenant  is  not  in  the  common  form 
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which  is  used  where  personal  liability  is  to  be  incurred,        ^^* 
and  that  the  covenant,  if  covenant  it  be,  is  only  for    Mognrrannr 
mifys  Mmtypenny,  ^  for  himself,  his  heirs,  and  assigns,*    MovrrsiivT. 
without  mention  of  his  executors  or  administrators.  Hiere 
are  aathorities  to  show  that  if  he  had  entered  into  such  a 
corenant  merely  for  himself,  his  executors  would  have 
been  liable  upon  it.     A  covenant  being  merely  an  agree- 
ment under  seal,  I  must  own  I  am  at  a  loss  to  understand 
on  what  ground  the  two  learned  Barons,  who  gave  an 
opinion  on  the  construction  of  the  deed,  could  come  to 
the  conclusion  that  it  did  not  contain  any  covenant  per- 
sonally binding  on  the  grantor  or  his  representatives. 

To  my  great  astonishment,  it  has  been  farther  urged, 
that  although  there  may  be  a  covenant  in  the  deed  that 
it  should  be  lawful  to  distrain  for  the  arrears  of  the  an- 
nuity, it  only  extends  to  breaches  of  the  covenant  in  the 
lifetime  of  the  covenantor,  whereas,  in  truth  and  in  fact, 
there  could  be  no  breach  in  the  lifetime  of  the  covenantor, 
for  the  annuity  was  not  to  begin  till  he  was  dead. 

The  omission  of  a  covenant  by  the  grantor  to  pay  the 
annuity  must  be  immaterial,  for  the  mere  grant  of  the 
annuity,  in  the  absence  of  a  charge  on  land?  with  a  power 
of  distress,  would  amount  to  a  promise  to  pay  the  annuity, 
and  would  impose  a  personal  liability. 

It  is  hardly  necessary  to  mention  the  objection  that,  in 

t&e  absence  of  a  covenant  to  pay  the  annuity,  the  remedy 

at  law  would  be  an  action  of  covenant  for  unliquidated 

damages.     The  damages  would  be  the  exact  amount  of 

the  sum  to  be  recovered  as  arrears  of  the  annuity  if  there 

had  been  a  covenant  to  pay  on  which  an  action  of  debt 

might  have  been  brought,  and  the  right  of  Mrs.  Mony^ 

penny  to  come  in  as  a  creditor  in  the  administration  suit 

pending   in  equity,    cannot  depend  upon   the   form  of 
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1861.         action  to  be  resorted  to,  according  to  the  technical  rules 

MoNTPBNNT    of  legal  procedure. 

MonypBififT.       '^^^  authority  chiefly  relied  upon  by  the  Appellant  was 
Adams  v.  Gibney  (/),  in  which  the  tenant  for  life,  with 
remainder  over,  having,  by  indenture,  demised  for  fifteai 
years,  without  any  express  covenant  for  quiet  enjoyment, 
and  the  lessee  being  evicted  by  the  remainderman  after 
the  death  of  the  tenant  for  life  and  before  the  ezpiialion 
of  the  term,  it  was  held  that  the  lessee  could  not  maiptain 
covenant  against  the  executor  of  the  tenant  for  life.  That 
case  may  properly  be  cited  to  show  that,  according  to  tbe 
just  construction  of  the  indenture  before  us,  it  containei 
no  implied  covenant  for  title ;  but  it  does  not  at  all  apply 
to  the  express  covenant  that  it  should  be  lawful  for  tlie 
grantee  of  the  annuity  to  distrain  on  the  hereditaments 
charged,  and  so  to.  obtain  full  payment  and  satisfactioiL 
for  any  arrears  of  the  annuity  which  might  be  due  to  her. 
Upon  the  whole,  my  Lords,  I  would  advise  your  Loid- 
ships  to  affirm  the  decree  appealed  from,  and  to  dianuBfl 
the  appeal. 

Lord  Cranworth : 

My  Lords,  my  noble  and  learned  friend  on  the  wool- 
sack having  proposed  to  your  Lordships  to  affirm  the  de- 
cree which  is  appealed  against,  and  which  was  made  by 
my  noble  and  learned  friend  near  me  (Lord  CTielnufifrd) 
when  he  held  the  great  seal,  I  should  not  have  thongU 
it  necessary  to  add  a  word  more  than  that  I  concur  with 
him  in  the  opinion  which  he  has  expressed,  were  it  not 
that  I  have  reason  to  know  that  that  is  an  opinion  soi 
entertained  by  all  your  Lordships  who  heard  the  csb0 

(/}  6  Blng.  656. 


I 
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^ed,  and  that  it  is  at  variance  with  the  original  decree        1801. 

of  a  very  learned  judge,  Vice-Chancellor  Wood,  assisted    Montpkniit 

as  he  was  jby  two  common  law  judges  in  giving  that    j^onypknut. 

opinion.    This  decision,  therefore,  of  my  noble  and  learned 

fiiend  being  at  variance  with  other  opinions  entitled  to 

the  very  greatest  consideration,  I  have  thought  it  right 

to  state,  as  I  shall  state  very  shortly,  the  grounds  upon 

which  I  arrive  at  the  same  conclusion  as  that  which  has 

been  expressed  by  my  noble  and  learned  friend  on  the 

woolsack. 

In  the  first  place,  it  is  not  a  matter  of  controversy  that 
ihis  is  purely  a  legal  question.  The  question  is  whether, 
upon  the  covenant  which  has  been  referred  to,  Mrs. 
Mm/penny  could  or  could  not  sustain  an  action  of  cove- 
nant, because  it  was  not  lawful  for  her  to  distrain  upon 
the  lands  in  question. 

Now,  primd  facie,  I  should  have  thought  that  there 
oonld  be  no  possible  question,  indeed,  upon  the  words  it 
is  not  disputed  that  there  could  be  no  possible  question, 
that  such  an  action  would  lie.  Phillips  Monypenny,  now 
deceased,  covenanted,  upon  the  marriage  of  his  nephew 
with  this  lady,  '^  that  in  case  and  so  often  as  the  said 
annual  sum  or  yearly  rentcharge  of  300  /.  (which  he  had 
granted  to  her,  to  commence  on  the  death  of  himself  and 
her  mtended  husband),  "  or  any  part  thereof  should,  at 
any  time  or  times,  be  behind  or  unpaid  for  the  space  of 
twenty-one  days,"  then  **  it  shall  be  lawful  for  the  said 
Susannah,  her  executors,  administrators,  and  assigns, 
hut  subject  and  without  prejudice  as  aforesaid,  to  enter 
luto  and  distrain  upon  the  manors,"  and  so  on. 

Supposing  that  in  an  action  a  declaration  had  been 
framed,  stating  that  covenant,  and  stating  that,  never- 
theless, it  was  not  lawful  for  her  to  distrain,  what  pos- 
sible answer  could  there  have  been  to  it  ?     According  to 
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1801.        the  old  practice,  in  order  to  ndse  the  question  which  ha 
MoMTPsirNT    been  attempted  to  be  rdsed  here^  the  course  would  hav 

ment  insisted  upon  is,  that  although  that  is  primd  facie  a 
express  covenant,  which  cannot  be  controverted^  yet,  i 
you  look  at  the  whole  of  the  deed,  you  will  see  that  tiu 
was  not  the  meaning  of  the  parties  when  they  enterc 
into  that  engagement.  The  course  would  therefore  hav 
been  to  claim  oyer  of  the  whole  deed  which  had  been  se 
out ;  and  then,  upon  that,  I  presmne  the  executors  c 
Phillips  Monypenny  would  have  demurred,  and  said 
"  There  is  no  covenant"  That  course  of  practice,  thougi 
altered  now  in  point  of  form,  is  not  altered  at  all  in  poio 
of  principle.  The  only  difference,  where  there  is  no  oyc 
of  the  deed  set  out,  is,  that  the  Defendant  sets  out  8i 
much  of  the  deed  as  he  alleges  will  raise  that  whid 
would  be  ihQ  prima  facie  construction  to  the  covenant 
If  the  covenant  was  set  out,  then  I  presume  they  woul( 
be  entitled  to  demur  upon  having  that  set  out  Th< 
question  which  arises  is  this,  whether  upon  the  whol 
deed  there  is  anything  to  cut  down  that  which  no  one, '. 
think,  can  controvert  on  the  face  of  it  to  be  an  expres 
covenant.  Now,  the  reason  upon  which  the  leame< 
judges  considered  the  primd  facie  import  of  the  covenan 
to  be  cut  down,  I  understand  to  be  this :  the  lands  upoi 
which  the  rentcharge  is  charged,  or  expressed  to  b 
charged,  are  stated  in  the  deed  to  be  lands  of  whid 
Phillips  Monypenny  is  seised  or  entitled  in  fee  simple  a 
law  or  in  equity.  The  learned  judges  say  you  canno 
legally  have  a  rentcharge  out  of  lands  to  which  he  wa 
only  entitled  in  equity ;  it  is  impossible ;  and  therefor 
the  covenant  could  not  be  meant  to  extend  to  that  case 
I  confess  that  I  cannot  follow  that  reasoning.  What  i 
there  to  prevent  me,  if  I  like  to  do  so,  from  covenanting 
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that  it  shall  be  lawful  for  parties  to  distrain  upon  the         1961. 

land  of  a  stranger.      I  may  have  made  some  arrange-    Moxtpenky 

ment  with  him^  whereby  it  shall  be  arranged  that  it  shall   Mohtiviint. 

be  kwfiil  to  do  so  with  regard  to  lands  of  which  he  is 

seifled  in  equitable  fee-simple.      Nothing  can  be  more 

reasonable  4ihan  that  I  should  covenant  that  it  shall  be 

open  to  you  to  distrain,  because  I  shall  instruct,  or  my 

executors  may  instruct,  those  who  have  the  legal  estate 

to  allow  you  to  distrain.     I  can  see  nothing  at  all  im- 

pofldble,  or  in  the  slightest  degree  unnatural  in  that.      I 

think  the  argument  of  the  learned  judges  would  go  to 

show,  that  in  hardly  any  case  in  which  such  a  covenant  as 

this  exists  could  the  covenant  be  valid,  because  almost 

always,  or  at  least  in  a  great  proportion  of  cases,  parties 

making  settlements  are  not  actually  seised  of  the  fee 

omple,  but  have  equitable  as  well  as  legal  titles  in  the 

lands  settled.    I  cannot  say,  therefore,  that  I  can  follow 

tliat  reasoning  of  the  learned  judges. 

But  then  in  the  argument  here  it  was  farther  said  that, 

upon  looking  at  the  whole  deed,  you  would  see  that  there 

was  no  intention  to  create  a  personal  obligation  upon  the 

gnmtor  of  this  rentcharge,  because  if  you  look  at  the 

covenant  for  title,  you  will  see  that  there  is  nothing  in 

the  rest  of  the  deed  that  imports  an  absolute  covenant  on 

Ae  part  of  the  grantor  of  this  rentcharge,  that  he  was 

Bciaed  in  fee.     All  I  can  say  is,  that  he  has  recited,  that, 

^pon  the  marriage,  he  has  agreed  to  grant  the  rentcharge, 

to  be  secured  in  manner  hereinafter  mentioned."    In 

^  human  probability  he  did  not  know  anything  about 

^hat  the  effect  of  the  covenant  was.     He  thought  he  was 

^ised  in  fee,  and  it  turns  out  he  was  not  seised  in  fee. 

-I^erefore  one  of  the  securities  which  he  thought  he  was 

Saving  has  failed ;  but  the  other,  in  my  opinion,  has  not 

^^iled.     But  why,  because  one  has  failed,  it  should  be 

VOL.  IX.  I 
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1861.  supposed  that  the  other  necessarily  fails,  passes  my  com- 
MoNTPBXNT  prehension.  H^  recites  that  he  is  seised  in  fee  ;  it  turns 
.-      ^'  out  that  he  was  mistaken  in  that ;  and  therefore  it  is  sup- 

posed  that,  lookmg  at  that  circumstance,  you  may  imagine 
that  he,  in  the  covenant,  did  not  truly  express  that  which, 
from  the  rest  of  the  deed,  in  the  absence  of  the  covenant} 
you  must  infer  him  to  have  expressed. 

But  be  it  remembered,  we^  cannot  speculate  upon  what 
covenant  we  think  he  would  have  introduced  if  he  had 
known  his  real  title.  The  only  question  for  us  is,  what 
covenant  has  he  introduced  ?  I  cannot  see  how  his  want 
of  title  to  the  fee  can  at  all,  by  any  possibility,  affect  the 
construction  of  the  deed.  Let  me  put  this  case :  suppose 
the  defect  of  his  title  had  arisen  from  the  fact,  not  that 
there  was  a  title  paramount  of  which  he  was  unaware,  but 
that  he  had,  fraudulently  if  you  please,  concealed  from 
the  parties  that  he  had  made  a  settlement  which,  upon 
his  death,  would  carry  his  estate  away  from  him.  The 
construction  of  the  covenant  must  be  exactly  the  same  in 
the  one  case  as  in  the  other.  The  construction  of  the 
covenant  cannot  depend  upon  the  question  how  it  hap- 
pened that  he  had  no  fee-simple  in  the  property.  Surely 
it  cannot  be  questioned  that  if  he  had  held  out  fraudu- 
lently to  the  parties  that  he  was  entitled  to  the  fee-simple,, 
and  had  entered  into  a  covenant  which,  in  terms,  bound 
his  executors,  in  that  case  it  would  have  been  binding. 
And  that  being  so,  you  cannot  hold  that  it  would  not^ 
bind  his  executors,  because  the  defect  of  title  has  arisen. 
not  from  his  own  misconduct,  but  from  acts  over  whick- 
he  had  no  control. 

My  Lords,  I  have  thought  it  necessary  to  state  theses 
grounds,  but  really  the  case  seems  to  me,  with  all  defer- 
ence, to  resolve  itself  into  the  smallest  point.  There  is  ^ 
covenant  by  this  gentleman,  for  himself,  his  heirs  and 
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8^8,  and  I  cannot  doubt  that  that  binds  his  executors.         1B61. 
The  covenant  is^  that  it  shall  be  lawful^  upon  his  death  and    MoMTPEiriiT 
upon  the  death  of  his  nephew,  for  the  then  intended  wife,    Mohtpenht. 
the  present  Respondent,  to  enter  into  and  distrain  upon 
oertam  lands  for  the  annuity  of  300  il  a  year.     It  is  not 
kwM  for  her  to  distrain  upon  those  lands,  and,  surely, 
upon  that  the  covenant  is  broken. 

Lord  St.  Leonards : 

Mj  Lords,  in  this  case  my  clear  opinion  is  in  favour  of 
the  Appellant.  I  agree  with  the  learned  judges,  whose 
assistance  the  Vice- Chancellor  had,  that  we  are  to  ascer- 
tain the  meaning  of  the  words  used  to  determine  the  in- 
tention expressed,  and  yet  I  think  that  we  are  not  to 
exclude  the  nature  and  object  of  the  instrument  in  which 
w^e  are  to  find  those  words. 

The  settlement  was  made  on  the  marriage  of  Robert 
jMimypenny;  and  his  uncle,  Phillips  Monypenny,  agreed 
to  add  to  his  nephew's  means  of  providing  for  his  intended 
^v^ife  and  children.     Robert  Monypenny,  amongst  other  pro- 
perties, had  an  estate  which  stood  limited,  in  his  favour, 
to  the  ordinary  uses  to  bar  dower,  subject  to  mortgages  for 
1 ,000  L      Phillips  Monypenny  had  an  estate  which,  in  like 
KKianner,  stood  limited  to  like  uses  to  bar  dower,  in  fee. 
Be  was  in  possession  of  other  considerable  estates,  of 
Bome  of  which  he  was  seised  in  fee.     But  the  result  of 
much  litigation  established,  after  his  death,  that  he  waa 
only  tenant  for  life  of  the  principal  part.     But  even  that 
decision  may,  perhaps,  be  yet  open  to  appeal  to  thii 
House.    The  settiement  recited  the  several  conveyances 
to  bar  dower,   but  without  any    recital    that  Phillips 
Monypenny  had  any  other  real  estates.      Then  came  the 
^tal  that  he,  Phillips^  proposed  and  agreed  to  secure, 
^^  inanner  and  subject  as  thereinafter  was  expreued^  after 

I  2 


132  CASES  IN  THE  HOUSE  OF  LORDS. 

1861.         the  decease  of  himself  and    his  nephew,    in  case  she 
MoNTPBNNT    should  suFvive  them,  an  annual  sum  or  yearly  rentcharge 

MoNYPENNT.  ^^  ^^  '•  ^^^  ^^^  jointure,  to  be  issuing  and  payable  out  of 
the  manors  and  other  hereditaments  thereinafter  charged 
therewith,  and  of  or  to  which  he  the  said  Phillips  Mony- 
penny  was  seised  or  entitled  in  fee-simple.  And  he  ako 
agreed  to  convey  and  assure  his  estate  which  stood  set- 
tled to  uses  to  bar  dower,  to  the  uses  and  in  manner 
thereinafter  mentioned. 

By   the  settlement,  Phillips  Monypenny    first   pves, 
grants,  bargains,  sells,  and  confirms  to  the  intended  wife, 
if  she  survives  him  and  her  intended  husband,  an  annuaL 
sum  or  yearly  rentcharge  of  300  Z.  to  be  charged  upon  anck^ 
issuing  out  of  certain  manors  named,  and  a  mansion-house^ 
and  also  all  the  lands,  &c.  in  several  parishes  named, ''  o^ 
or  to  which  he,  Phillips  Monypenny^  or  any  persons  in 
for  him,  were  seised  or  entitled  for  an  estate  of  inherttam 
at  law  or  in  equity^"     But  this  was  subject  to  the  moi 
gage,  and  also  to  such  annual  sum  or  yearly  rentchai^^  « 
as  he  had  already  charged,  or  should  thereafter  by 
will  charge  in  favour  of  his  wife  during  her  life,  and 
all  powers,  remedies,  and  limitations  for  securing  an^-  d 
compelling  payment  of  the  same.      Phillips  JMonypew^^SI 
then  for  himself,  his  heirs  and  cLSsiyns,  did  covenant,  gnuu    "% 
and  ayree  with  the  intended  wife,  her  executors,  admini^  ^ 
trators,  and  assigns,  that  she  should  have  power,  in  tl^^® 
common  form,  subject  as  aforesaid,  to  distrain  for  h^^' 
annuity  or  rentcharge,  in  case  it  should  be  in  arrear  fi^:^' 
twenty-one  days.     And  also  have  power  to  enter  on  tk=3e 
manors,  &c.  in  case  the  300  /.  a  year  should  be  forty  da^^s 
in   arrear.      Phillips  Monypenny  then  grants,    bargair:»-S 
sells,  demises y  and  confirms  unto  trustees,  all  the  estotr-^s 
before  charged  for  a  term  of  100  years,  upon  the  usim^ 
trusts,  to  receive  the  rentcharge.. 
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PkUKps  Monypenny  then  appoints  and  conveys^  in  the         1861. 
iMual  way,  his  estate,  which  stood  limited  to  uses  to  bar    Montpkhnt 
doirer,  and  which  I  incline  to  think  was,  under  the  general   »#      p^vt 
words,  charged  with  the  300  L  a  year  to  the  uses  therein- 
after declared. 

Roberty  the  intended  husband,  conveys  his  estate  in  like 
manner,  and  the  uses  are  declared  for  the  benefit  of 
Phillips   and  Roberty  and    the    issue   of  the  marriage. 
Robert  Monypenny  then  covenants  for  himself y  his  heirs, 
executorsy  and  administrators y  with  the  trustees,  their  heirs, 
executorsy  and  administrator Sy  that  he,  his  heirs,  executors  or 
adminisiratorsy  would  make  certain  payments,  in  order  to 
discharge  the  mortgage  for  1,000  /. ;  and  Roberty  for  him- 
self,   his  heirSy  executorSy    and  administrator Sy  covenants 
with  the  trustees,  their  heirs  and  assignsy  for  right  to  con- 
vey, and  for  quiet  enjoyment  of  the  estate  conveyed  by 
him,  strictly  confined  to  the  acts  of  himself,  his  heirs  or 
assigns,  or  any  person  claiming  under  him  or  them.    This 
is  followed  by  a  covenant  by  Phillips  Monypenny,  for 
himself,  his  heirs,  executors,  and  administrators,  as  to  the 
estate  he  had  conveyed  and  the  acts  and  deeds  relating 
thereto,  and  a  covenant  by  Robert,  for  himself,  his  heirs, 
executors,  and  administrators,  as  to  the  estate  he  had  con- 
veyed, and  the  acts  and  deeds  relating  thereto  for  farther 
assurance,  strictly  confined  to  their  own  acts  and  the  acts 
of  those  claiming  under  them. 

I  have  thought  it  necessary  to  bring  before  your  Lord- 
ships, in  this  condensed  form,  all  the  material  contents  of 
the  settlement      What  then  was  the  intention  of  the 
parties  ?     I  may  observe,  that  when  a  man  marries,  and 
puts  his  estate  in  settlement,  he  is  never  made  to  do  more 
than  covenant  against  his  own  acts  and  the  acts  of  those 
claiming  under  him.      If  his  title  should  prove  infirm,  it 
would  be  a  family  misfortune ;  but  if  he  had  warranted 
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1861.        his  title  absolutely,  he  would  be  called  upon  to  pay  tl 

Hon TPBKNT    ^^ue  of  his  estates  at  the  very  moment  that  the  mea 

Mo   ^'nnrr    ^^  payment,  the  estates  themselves,  were  taken  from  hii 

The  practice  thus  to  limit  liability  would,  of  course,  a 

ply  still  more  forcibly  in  the  case  of  a  relative  of  the  hu 

band's  bringing  his  estate  into  settiement 

Now,  looking  at  the  settiement  with  the  eye  of  a  re 

property  lawyer,  I  construe  it  without  difficulty.    Robe 

bound  himself  only  as  to  his  own  acts,  and,  as  to  tiii 

extent,  he  of  course  meant  to  bind  his  heirs  and  persons 

representatives ;  apt  technical  words  are  throughout  ii 

troduced  for  that  purpose,  and  equally  fit  words  are  use 

in  regard  to  the  representatives  of  the  persons  with  whoi 

the  covenants  are  entered  into,     Phillips  Monypenny  wa 

not  required,  even  as  to  the  estate  he  conveyed,  to  ente 

into  any  covenant  for  title,  but  simply  the  most  limitec 

covenant  for  farther  assurance.     Under  that  covenanl 

if  the  estate  had  been  recovered  by  a  paramount  titic 

he  would  not  have   been   liable.      Now,  in  regard  t 

the  charge  of  the  300/.  a  year,  he  entered  into  no  co 

venant  whatever  for  title,  right  to  convey,  quiet  enjoy 

ment,  or  farther  assurance,  of  the  lands  on  which  i 

was  charged.      It  would  be  singular,  therefore,  if  w< 

should  find  in  the  settlement  some  word  which  woul< 

make  him  responsible  for  the  tide  to  these  lands,  in  re 

spect  to  which  there  was  no  covenant,  or,  what  would  h 

tantamount,  an  absolute  covenant  to  pay  the   annuity 

during  the  widow's  life,  whilst  he  was  under  no  liabilit] 

as  to  the  lands  in  regard  to  which  he  had  entered  into  i 

covenant.     So  that  my  noble  and  learned  friends  come  U 

this  conclusion, — when  he  has  entered  into  no  covenan 

he  is  bound,  and  when  he  has  entered  into  a  covenant  bi 

is  released. 

That  limited  covenant  for  farther  assurance  shows,  in 


Ik 
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my  opinion,  a  clear  intention  on  the  face  of  the  settle-        196\. 
ment,  that  Fhillips  Mont/penny  should  make  the   pro-    Mohtpennt 
rifflon  agreed  upon  out  of  his  estates,  but  without  any    Monyp'knnt. 
warranty  of  title  on  his  part  beyond  his  own  acts.     He 
reserred  to  himself  power  to  make  unlimited  provision 
out  of  these  very  estates  for  his  own  wife,  in  preference 
to  that  made  for  his  nephew's  intended  wife.     Of  course 
lu8  wife's  provision,  the  first  charge,  would  fail  with  his 
want  of  title.     Is  the  charge  in  favour  of  his  nephew's 
wife,  the  secondary  chaise,  not  to  fail  with  it,  but  to  re- 
mam  a  charge  on  all  his  assets?    The  argument  is  that  the 
secondary  charge  is  to  come  absolutely  out  of  all  his  pro- 
perty, and  the  primary  charge  is  to  fail  with  his  want  of 
title.    He  makes  a  much  better  provision,  therefore,  for 
Ub  nephew's  wife  than  he  makes  for  his  own  wife ;  yet  he 
Tesenres  an  absolute  power  positively  to  exclude   his 
nephew's  wife  from  every  shilling  of  the  property  during 
hi*  own  wife's  life  if  he  should  think  proper.     It  must  not 
he  lost  sight  of  that  the  throwing  the  300/.  a  year  upon  all 
Phillips  Monypenntf^  assets  is  tantamount  to  an  express 
covenant  warranting  the  title  upon  which  it  was  charged. 

What  then  are  the  grounds  upon  which  it  is  proposed 
to  make  Phillips  Monypenny^&  assets  liable  for  the  300/. 
&  year,  although  his  title  to  the  principal  estates  has 
proved  to  be  only  a  tenancy  for  his  own  life  ?  For  as  to 
the  estate  of  which  he  was  seised  in  fee,  it  has  been  sold, 
•nd  Roberfs  widow  has  received  the  whole  of  the  pur- 
chase-money in  part  discharge  of  her  arrears. 

It  is  said,  first,  that  there  is  a  recital  in  the  settlement 
that  Phillips  Mont/penny  is  seised  in  fee  of  the  estates 
charged.  But  there  is  no  substantive  recital  of  such  a 
seisin,  but  merely  a  statement  at  the  end  of  the  recital 
that  he  had  agreed  to  make  a  charge.  It  might  as  well 
t>e  contended,  that  the  recital  of  the  deed  conveying  the 
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1861.  estate  to  uses  to  bar  dower,  was  a  warranty  that  it  was 
MoNYPBNinr  well  conveyed.  And  if  the  statement  is  to  be  deemed  a 
MoimpENNT.  ^^^^^9  ^^  ^B  qualified  by  the  statement  that  he  had  agreed 
to  secure  the  annuity  in  manner  and  subject  as  therein- 
after expressed ;  and  the  manner  was,  after  a  particular 
enumeration,  to  charge  all  the  estates  in  the  several 
places  named,  of  or  to  which  he  or  any  person  in  trust  for 
him  was  seised  or  entitled  for  an  estate  of  inheritance  b 
law  or  in  equity.  Nothing  can  be  more  general.  And 
the  case  of  Adams  v.  Gibney  (m)  is  an  authority  against 
construing  such  a  recital  as  an  agreement ;  that  is  per- 
fectly clear.  Right  v.  Buckneli  (n)  is  a  still  stronger 
authority ;  for  in  that  there  were  covenants  for  tide,  and 
the  Court  of  King's  Bench  held  that  a  recital  that  he  was 
legally  or  equitably  entitled,  did  not  amount  to  an 
estoppel. 

We  have  seen  that  the  grant  by  Phillips  Monypemnf 
was  in  the  common  form,  and  it  is  not  attempted  to  be 
argued  that  the  grant  contained  any  warranty  or  estoppeL 
Of  course,  to  the  extent  of  his  estate,  it  operated  as  a 
valid  charge. 

But  it  is  said,  that  the  introductory  words  to  the  grani 
of  the  powers  of  distress  and  entry,  which  are  incidental 
to  the  grant  of  the  rentcharge  itself,  operate  as  a  genera] 
personal  covenant,  binding  all  Phillips  Manypenny\ 
assets,  and  thus  going  far  beyond  the  grant  itself.  1 
have  shown  to  your  Lordships,  that  when  it  was  sc 
intended,  both  Phillips  and  Robert  entered  into  regulai 
technical  covenants  binding  all  their  assets ;  nothing  was 
left  to  conjecture.  Now  Phillips  was  seised  in  fee  of  a 
portion  of  the  estate,  and  believed  himself  to  have  a 
similar  interest  in  the  other  part  of  it.     The  actual  grant 

(i»)  6  Bing.  ijofS.  (n)  2  B.  &  Ad.  278. 
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of  the  annaity^  as  we  have  seen,  bound  the  estate  only.        ^^1- 
When  Phillips  proceeded  to  give  the  usual  powers  of   Monypennt 
distress  and  entry,  he,  for  himself,  his  heirs  and  assigns,  Montpbnnt. 
Govenanted,  granted,  and  agreed  with  the  intended  wife, 
her  executors,  administrators,  and  assigns,  that  she  might 
enter  and  distrain.     Why  for  himself,  his  heirs,  and 
anigns  ?     That  is  not  the  mode  in  which  he  covenanted 
for  fieurther  assurance  of  part  of  the  property.     He  there 
covenanted  for  himself,  his  heirs,  executors,  and  admi- 
nistntors.    The  reason  was,  that  he  intended  to  bind  him- 
self, his  heirs,  and  assigns  to  the  charge,  that  is,  that  the 
3001.  a  year  should  charge  the  estate  in  their  hands, 
Imt  not  that  he  should  bind  himself  and  his  representatives 
to  pay  it  out  of  his  personal  estate,  if  his  title  to  the 
estate  charged  should  faiL     We  are  bound  to  give  to  the 
words  their  technical  import,  and  their  technical  import 
cirries  the  dear  intention  into  effect.    The  covenant  with 
the  grantee  is,  as  it  ought  to  be,  with  her  executor,  ad- 
mimstrators,  and  assigns.      But  observe  the  difference. 
The  words,  *^  covenant,  grant,  and  agree,"  are  the  usual 
words,  and  amount  only  to  a  grant  binding  the  persons 
named,  viz.,  PhillipSy  his  heirs  and  assigns. 

The  word  *^  covenant "  was  much  relied  upon,  but  it  is 
Bot  more  powerful  than  the  word  **  i^ee.'*  However, 
<^)eration  may  be  ^ven  to  all  the  words  without  carrying 
fte  grant  beyond  the  intention.  Let  it  be  read  as  a  cove- 
lumt  for  himself,  his  heirs,  and  assigns,  that  the  grantee 
loay  enter  and  distrain,  still  that  would  not  bind  the  general 
aasets. 

According  to  Littleton  (p\  '^  if  a  man  gives  a  power  to 
distnun  on  land  for  an  annual  payment,  it  is  a  good  rent- 
charge."    And  Cokey  in  his  conunent  on  the  section  (p), 

(o)  Sec.  221.  (p)  Co.  Lit  147  a. 
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1861.        lays  it  down  that,  "  if  a  man  seised  of  lands  in  fee  blndetb 

MoNYPENNT    his  goods  and  lands  to  the  payment  of  a  yearly  rent  to  A., 

MoNYPENMY.   *^^^  ^®  *  good  rentcharge,  with  power  to  distrain,  albeit 

there  be   no  express  words  of  charge^  nor  to  distram.* 

These  instances  show  how  the  grant  and  the  power  to 

distrain  depend  upon  each  other. 

It  was  said  that  a  mere  covenant  to  do  a  thing  will 
bind  the  covenantor's  executors  without  naming  them. 
No  doubt ;  but  that  does  not  bear  upon  this  case,  for  here 
is  a  covenant,  a  portion  of  a  grant  of  a  freehold  rent- 
charge,  binding  one  class  of  representatives  expressly, 
and  carefully  excluding  the  other  class. 

I  hardly  know  the  ground  upon  which  my  noble  and 
learned  friend  on  the  woolsack  puts  it.  He  seems  in 
consider  that  because  a  man  may  enter  into  a  covenan* 
that  will  bind  his  executors,  therefore  a  man  entering 
into  a  charge  by  a  covenant  for  himself,  his  heirs,  an< 
assigns,  will  bind  all  his  assets.  At  this  moment  I  am  no 
at  all  aware  of  the  real  ground  upon  which  this  case  is  t 
be  decided  ;  I  do  not  know  whether  it  is  intended  to  de 
cide  it  upon  tlie  ground  that  it  is  a  covenant  for  the  title 
a  covenant  in  effect  that  the  title  shall  rem^  liable  t 
the  charge,  or  whether  it  is  intended  to  construe  it  to  b 
a  common  universal  covenant  for  himself,  his  heirs,  exe 
cutors,  and  administrators,  supplying  those  words  so  as  t 
bind  all  his  assets.  From  what  was  said  by  my  noble  an* 
learned  friend,  I  should  rather  suppose  the  latter  to  b 
his  construction ;  that  is,  from  these  words  in  the  middl 
of  the  grant  securing  this  annuity  for  himself,  his  hein 
and  assigns,  you  are  to  infer  that  it  is  to  be  extended  s 
as  to  create  a  regular  covenant,  not  only  for  himself,  hi 
heirs,  and  assigns,  but  for  himself,  his  heirs,  executory 
and  administrators,  to  pay  the  annuity,  whether  th 
estate  remains  in  him  or  whether  he  loses  it.     I  think  i 
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u  necessary  to  put  the  case  on  the  one  ground  or  the         1B61. 
other,  that  the  profession  may  know  what  is  to  be  the    Monypennt 

'A  ^* 

P""^'  MONYFKNNT. 

Bat  let  us  proceed  to  the  next  provision  in  the  deed. 
It  is  a  demise  of  all  the  estates  charged  for  100  years; 
an  actual  demise.     And,  consistently  with  the  argument 
as  to  the  distress^  it  was  insisted  by  the  Kespondent  that 
this  demise  amounted  to  an  implied  covenant  on  the  part 
oi  Phillips  Monypenntfy  that  he  had  power  to  demise  the 
premises ;  and  that  is  the  third  reason  in  support  of  my 
noble  and  learned  friend's  decree.      But  the  learned 
counsel  at  the  bar  gave  up  the  point,  and  he  acted  wisely 
in  80  doing.     No  doubt  the  word  "  demise  "  may  create  a 
covenant  at  law,  but  in  Nohes^  case  (7),  when  the  lease 
contidned  a  covenant  by  the  lessor  that  the  lessee  should 
enjoy  the  house  during  the  term  without  eviction  by  the 
leawr,  or  any  claiming  under  him,  it  was  held  by  "  Chief 
Justice  Pophaniy  et  totam  curianiy  that  the  express  cove- 
i^ant  qualified  the  generality  of  the  covenant  in  law,  and 
'^^trained  it  by  the  mutual  consent  of  both  parties."  And 
^dams  V.  Gibney  (r),  to  which  I  have  already  referred, 
^hows  that,  in  a  case  like  this,  where  the  estate  of  the 
lessor  ceased  with  his  life,  the  executors  shall  not  be 
^karged  with  the  implied  covenant,  because  the  covenant 
^i^  law  ends  and  determines  with  the  estate  and  interest 
^f  the  lessor.     That  is  a  rule  of  law ;  it  does  not  depend 
"^pon  particular  circumstances.     It  is  an  abstract  rule  of 
«ftw,  that  if  there  is  a  demise,  upon  which  demise  at 
common  law  there  is  an  implied  covenant,  that  implied 
covenant  is  restrained  and  restricted  in  the  way  I  have 
stated.    The  covenant  does  not  bind  them  to  do  more 
^^^  he  himself  can  do. 

{q)  4  Co.  Rep.  80.  (r)  6  Bing.  656. 
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1861.  It  was  attempted  during  the  argument  to  show  that  a 

MoNYPEXNT  proviso  in  a  grant  of  an  annuity  to  discharge  the  person 
MoNTPBNNT.  ^^  ^^^  grantor  would  be  void ;  but  this  cannot  be  main- 
tained. Littleton  {s)  is  express^  if  any  authority  were  wantr 
ing ;  and  Coke*a  comment  (/),  which  was  quoted^  only 
applies  where  a  man  grants  a  rent  charge  oat  of  an  estate 
wherein  he  hath  nothings  no  estate  at  all,  which  is  not 
the  case  before  the  House. 

In  the  case  put  by  my  noble  and  learned  friend  who 
just  preceded  me,  the  case  of  fraud,  there  is  a  remedy, 
but  a  totally  different  one.  You  cannot  amend  the  deed, 
fraud  or  no  fraud ;  but  there  is  a  different  remedy ;  the 
remedy  would  be  against  the  grantor  for  his  fraudulent 
conduct  in  granting  a  charge  upon  an  estate  as  an  un- 
incumbered estate,  when  he  had  already  mortgaged  it  to 
its  full  value  ;  that  case  is  not  without  a  remedy. 

But  to  return  to  the  precise  question.     We  have  seen 
first,  that   the  grant  itself  binds  only  Phillips  Many* 
•penny* a  interest  in  the  estate.     Nobody  disputes  that,  I 
apprehend,  or  can    dispute  it.      Then  passing  by  the 
second  point,  to  which   I   will  refer  presently,   I  say, 
thirdly,  that  the  demise  operates  only  on  Phillips^a  in- 
terest in  the  estate.     Nobody  now  disputes  that.     And 
then  if  the  powers  of  distress  and  entry  are  confined,  as 
they  ought  to  be,  both  by  the  words  and  intention,  to 
Phillips^s  actual  interest  in  the  estate,  the  whole  deed 
will  be  consistent;  but  if  the   second  point  is  decided 
otherwise,  and  Phillips  is  held  to  have  absolutely  war- 
ranted the  title  to  distrain  and  enter,  then  this  singular 
inconsistency  will  be  the  result.     First,  the  grant  will 
be  limited  to  Phillips^  interest ;  secondly,  the  powers  of 
distress  and  entry  will  be  considered  as  granted  for  the 

{s)  Sec.  220.  (0  Co.  Lit.  146  a. 
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whole  life  of  the  widow,  although  of  course  they  cease         '861. 
with  I^iHips*6  life;    and  thirdly,   the    100   years   term    Monypenny 
which  will  expire  on  Phillips*^  death,  is  still  only  con-    Monypenny. 
eidered  to  have  been  granted  by  him  fo^  that  period. 

I  must  observe  that  the  learned  Judges  who  assisted 
the  Vice-Chancellor,  treated  the  question  as  being  whe- 
ther the  rights  to  enter  and  distrain  were  warranted 
generally ;  that  is,  whether  the  title  to  the  land  was  war- 
niDted.  Bat  when  the  case  was  before  my  noble  and 
learned  firiend,  the  question  appears  to  have  been  treated 
as  depending  upon  an  extension  of  the  word  "  covenant," 
(although  used  only  with  "  heirs  and  assigns  ")  to  "  exe- 
cutors and  administrators,"  so  as  to  amount  to  a  general 
covenant  for  payment  of  the  rentcharge. 

As  I  understood  my  noble  and  learned  friend  on  the 
woolsack,  he  put  it  in  the  same  way.  Now  let  us  exa- 
mine it  a  little  ;  this  man  did  not  know  that  his  title  to  the 
fee-simple  depended  upon  the  construction  of  a  very  diffi- 
cult settlement,  which  I  believe  has  undergone  great 
consdcration,  and  which  may  not  yet  be  finally  decided.  I 
myself  had  to  decide  that  case  in  the  Court  of  Chancery, 
and  foimd  it  a  very  difficult  one.  He  was  not  aware  of 
that  question,  and  thought  he  was  entitled  to  the  estate.  ^ 
He  says,  "  I  will  secure  the  intended  wife  300  /.  a  year 
out  of  my  estate."  He  believed  that  he  had  the  estate 
to  secure  that  grant ;  but  it  turned  out  that  he  had  only 
a  life  interest  in  it ;  that  was  the  result  after  the  dis- 
cussion of  a  very  technical  and  difficult  question,  of  which 
he  could  have  no  knowledge.  He  meant  to  secure  to 
her  300  /.  a  year  out  of  his  estates,  but  he  did  not  intend 
to  go  beyond  that.  Now  supposing  that  he  had  left  to 
his  children  his  personal  estate,  having  already  secured 
Ais  annuity  to  his  nephew's  wife  upon  his  real  estate, 
did  he  mean  to  provide  300  /.  a  year  beyond  his  actual 
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1861. 

MONYPENNT 

V, 
MoNYPENNT. 


estate  for  this  widow  at  the  expense  of  his  own  family?  So 
far  from  that^  he  actually  has  reserved  to  himself^  by  the 
very  settlement^  the  power  to  give  to  his  wife>  in  prefer- 
ence to  his  nephew's  intended  wife^  the  amount  of  property 
which  he  thought  fit,  as  an  annuity,  even  to  the  extinction 
of  every  shilling  that  the  nephew's  wife  could  have  re- 
ceived.    Then  what  is  the  ground  upon  which  this  deci- 
sion is  to  rest.     Are  you  putting  it  in  the  way  of  war- 
ranty of  title  that  she  shall  have  that  power  ?     Or  are 
you  setting  it  up  as  an  actual  independent  covenant  to 
pay  the  annuity  ?   I  will  venture  to  say  that  no  man  ever 
saw  a  deed  of  this  nature,  by  which  you  could  establish 
an  independent  covenant  to  pay  the  annuity,  extra  the 
charge,  where  that  covenant  itself  was  not  to  be  found 
expressly  on  the  face  of  it. 

Now  look  at  the  difficulty  and  inconsistency  of  coming 
to  the  other  conclusion.  Here  is  a  grant,  in  apt  and 
proper  words,  of  300/.  a  year  absolutely,  with  no  re- 
striction  whatever.  The  law  says,  that  the  grant  does 
not  go  beyond  the  grantor's  actual  interest  in  the  estate; 
it  raises  no  obligation  beyond  that ;  it  implies  no  cove- 
nant, and  it  is  no  warranty  of  any  sort  or  kind.  I  grant 
you  what  I  believe  I  have,  and  you  have  got  what  I  have, 
you  must  stand  by  that  as  I  do ;  you  must  stand  upon 
my  title.  I  am  acting  honestly  in  giving  you  my  interest, 
and  you  have  no  claim  whatever  beyond  it.  But  this 
point  is  raised  because  he  covenants,  grants,  and  agrees 
for  "  himself,  his  heirs  and  assigns" — which  ought  never 
to  be  lost  sight  of — not  for  "  himself,  his  heirs,  executors, 
and  administrators."  He  has  done  what  he  intended  to 
do  in  a  technically  right  and  proper  way.  Throughout  the 
deed  there  is  not  an  instance  in  which  there  is  a  mistake; 
when  the  man  speaks  of  heirs  and  assigns  in  this  deed, 
he  knows  what  he  is  speaking   about     The  man  who 
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framed  this  deed  knew  what  he  was  doing,  and,  there-         1861. 
fore,  he  confines  it  in  the  way  he  does,  and  does  not   Montpennt 
extend  it  to  his  representatives,  whom  he  does  not  mean   Montpennt. 
to  bind.     He  confines  it  to  those  whom  he  does  mean  to 
bind.     Then  he  grants  what?   the  incidental  powers. 
The  substantive  grant  of  the  annuity  itself  does  not  carry 
with  it  any  liability ;  but  the  incidental  powers  are  said 
to  be    absolute    and  positive.     He    engages    that    the 
nephew's  wife  shall  have  all  this  power  over  the  estate. 
To  do  what?     To  recover  her  annuity,  which  he  has 
already  charged  on  the  estate,  but  so  as  not  to  bind  him- 
self beyond  the  actual  estate.     But  according  to  the  view 
taken  of  this  case  by  my  noble  and  learned  friends,  the 
remedies  are  not  merely  to  be   co-extensive  with   the 
grant,  but  to  go  beyond  the  grant.     The  grant  is  found 
to  be  infirm,  but  the  remedies  are  to  remain.     Then,  what 
Mows  ?     There  is  the  term  of  100  years.     Is  not  that 
more  important  than  the  power  of  distress  and  entry. 
You  may  bring  an  ejectment  directly  upon  the  power  of 
^try ;  you  have  a  clear  right  to  bring  an  ejectment  upon 
the  demise   of   100   years.     What  is   the  consequence 
upon  this?     If  you  could  argue  that  that  demise  did  in 
hw  raise  an  implied  covenant  for  the  title,  then  you  might 
Diake  something  of  your  second  point,  but  when  you  feel 
yourself  compelled  to  withdraw  your  third  point,  unfor- 
tonately  your  second  point  fails  from  inconsistency. 

It  is  old  law,  that  under  a  grant  of  rentcharge  the  grantee 
iQay  choose  whether  he  will  sue  for  a  writ  of  annuity  against 
Ae  grantor,  or  distrain  (tt),  but  the  writ  of  annuity  is  im- 
plied in  the  grant  (v).  That  writ  is  now  abolished.  But 
observe  what  the  proposed  construction  of  the  Respondents 
would  lead  to.     The  grant,  although  expressly  of  powers 

(tf)  Lit.  aec.  219.  (v)  Co.  Lit  140  a. 
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1861.  of  distress  and  entry,  would  also  imply  a  writ  of  annuity^ 
MoNTPBNNT  as  mattcrs  stood  when  the  deed  was  executed,  and  would 
MoNYPBNNT.  ^^  amount  to  a  general  covenant  binding  all  the  grantor'^ 
assets.  Yet  you  are  to  bear  in  mind,  that  although  yot3 
may  raise  what  you  like  by  implication  here,  all  thi^ 
powers  and  all  the  remedies  for  securing  the  rentcharg^ 
cease  with  the  life  estate ;  they  are  gone  ;  therefore  ycm 
may  raise  what  superstructure  the  law  will  permit  you, 
but  you  cannot  raise  it  upon  the  estate,  because  the  estate 
itself  is  gone. 

It  was  argued  at  the  bar,  that  a  covenant  to  pay  woaU 
have  been  inconsistent  on  account  of  the  charges  and 
power  to  create  others.  But  this  appears  to  me  to  gi?e 
up  the  case,  for  the  sole  object  of  the  Respondent  is, 
upon  insufficient  words,  to  raise  or  imply  a  general  cove- 
nant. But  what  can  be  implied  can  surely  be  expressed. 
There  was  no  covenant  in  the  deed  to  that  effect,  not  . 
because  it  could  not  be  framed,  but  because  there  wis 
no  intention  on  the  part  of  Phillips  to  enter  into  such  a 
covenant,  or  on  the  intended  wife's  part  to  require  him 
to  do  so. 

It  was  then  argued,  that  this  was  not  a  legal  rent- 
charge.  But  it  clearly  was,  as  far  as  the  grantor  had  the 
legal  estate. 

Then  it  was  pressed  upon  us,  that  the  marriage  cona- 
deration  ran  through  the  whole  settlement.  No  doubt; 
but  still  the  question  is,  what  the  wife  purchasedi  for 
the  validity  of  the  consideration  is  not  disputed.  In  my 
opinion,  it  is  immaterial  that  the  annuity  was  not  to  be 
enjoyed  until  after  the  deaths  of  Phillips  and  Robert, 

I  have  only  to  add,  that  Mrs.  Monypenny*s  cl^m  to  a 
writ  of  annuity  ceased  by  her  claiming  and  obtaining  the 
purchase  money  of  part  of  the  estate,  which  was  well 
charged  with  her  rentcharge,  and  she  had  only  the  right 
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of  distress  and  entry  left,  and  that  ceased  on  Phillip's         1861. 
Monypenny*^  death.     The   sole  question,  therefore,   is,    Mokypknnt 
did  he  enter  into  a  general  covenant  to  pay  her  the  an-    Momypeknt. 
nuity  without  reference  to  the  continuance  of  his  title ; 
or,  in  odier  words,  did  he  in  effect  warrant  the  title 
against  all  the  world  ?     I  submit  to  your  Lordships  that 
there  is  no  warrant  in  law  for  this  conclusion,  and  I 
therefore  think  that  the  decision  of  the  Vice-chancellor 
should  be  supported  by  this  House. 

Now,  I  wiU  tell  your  Lordships  what,  in  my  humble 
apprehension,  will  be  the  effect  of  the  decision  that  is  now 
to  be  made  in  this  case.  It  is  against  the  intention  of  the 
deed ;  it  is  contrary  to  the  view  of  conveyancers,  and  will 
create  some  alarm ;  but  they  will  immediately  prepare  a 
clause  which  they  will  add  to  every  settlement  of  this 
nature,  taking  care  that  the  grantor  shall  not  be  per- 
sonally liable.  Therefore,  it  will  just  lead  to  the  neces- 
sity of  introducing  new  clauses  and  lengthening  deeds. 

My  Lords,  I  need  not  say,  although  I  have  spoken 
strongly  in  the  case,  because  I  feel  strongly,  that  I  do  so 
with  the  greatest  deference  for  the  opinions  of  my  noble 
and  learned  friends.  It  is  very  usual  to  say  upon  these 
occasions,  when  you  happen  to  stand  alone  in  a  minority, 
how  much  you  regret  to  differ  from  your  noble  and 
learned  friends.  I  cannot,  with  truth,  say  so  upon  this 
occasion,  because  I  think  I  am  right.  But  I  regret  very 
much  that  my  noble  and  learned  friends  do  not  agree 
with  me. 

Lord  Wensleydale: 

My  Lords,  I  concur  in  the  opinion  expressed  by  my 
two  noble  and  learned  friends  who  have  preceded  me, 
that  your  Lordships  ought  to  affirm  the  decree  appealed 
against  I  differ,  with  great  reluctance,  from  the  great 
authority  of  my  noble  and  learned  friend  who  has  offered 

VOL.  IX.  K 
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1861.        his  advice  to  the  contrary ;  but,  in  the  view  I  take  of  the 
MoNYPEKMY    question,  it  is  simply  one  of  the  construction  of  the  pro- 
Moin^EKNT.  vis^o^^  which  are  in  the  deed  of  settlement.     It  is  pos- 
sible that  the  parties  to  this  deed  may  have  intended  to 
provide  that  the  annuity  of  300  L  per  annum  to  be  paid 
to  the  Appellant,  after  the  death  of  Phillips  Monypennji 
and  Robert  Joseph^  her  husband,  should  only  be  secured 
on  the  estates  of  Phillips  Monypenny^  and  that  no  pe^ 
sonal  liability  should  be  incurred  by  him  to  pay  that 
annuity.     Had  the  intention  been  that  there  should  be 
such  a  personal  liability  also,  it  is  by  no  means  impro- 
bable that  a  prudent  and  skilful  conveyancer  vrould  have 
framed  the  deed  differently,  and  would  have  introduced  into 
the  settlement  a  covenant  more  distincftly  importing  the 
personal  liability  oi  Phillips  Many  penny  to  pay  the  annuiiy. 
But  in  every  case  of  this  kind  the  question  is  not  wkt 
the  parties  to  a  deed  may  have  intended  to  do  by  en- 
tering into  that  deed,  but  what  is  the  meaning  of  the 
words  used  in  the  deed;  a  most   important  distinction 
in  all  cases  of  construction,  and  the  disregard  of  which 
often  leads  to   erroneous  conclusions.      Now,  adopting 
this  rule,  I  feel  quite  satisfied  that  the  deed  contains  a 
covenant,  not  to  pay  the  annuity   so  that   the  arrears 
might  be  recovered  as  a  liquidated  sum,  but  a  covenant 
that  there  should  be  lawful  power  and  right  to  levy  a 
distress  on  the  manor  of  Maythamy  and  the  other  manors 
and  lands  charged  with  the  annuity  when  it  became  due^ 
after  the  death  of  Phillips  and  Robert  Joseph  Monypennft 
the  breach  of  which  would  entitie  the  covenantee  to  unli- 
quidated damages.     The  manors  named  in  the  part  of 
the  deed  which  charges  the  lands,  are  Maythaniy  Nether 
Forshamy  and  Renshorcy  and  all  other  lands  in  different 
parishes  and  places  in  the  county  of  Kenty  in  which  he, 
or  any  persons  in  trust  for  him,  was  or  were  seised  of  an 
estate  of  inheritance  at  law  or  in  equity. 
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It  may  be  a  question  whether  this  expression  applies        }^' 
to  the  whole  of  the  estates  before  mentioned,  so  as  to  in-   MomrpBNNT 
dade  Mayiham,  or  to  the  other  lands  only.    K  Maytham   Moiitpennt. 
is  not  included,  then  the  covenant,  that  the  Appellant 
diould  have  lawful  power  to  distrain,  amounts  to  a  cove- 
Qint  that  he  had  or  would  have  such  a  legal  estate  in 
Maytham  as  to  authorise  a  distress,  after  his  death,  for 
the  arrears  of  the  annuity  after  it  became  due.     If  it  ap- 
plies to  the  whole  of  the  estates,  including  Maytham^  then 
it  amounts  to  a  covenant  that  he  had  or  would  have  such 
aa  estate  in  law  or  equity  therein  as  that  a  distress  might 
be  lawfully  made. 

I  think  it  clear  that  there  is  a  covenant  that  there  was, 
or  would  be,  when  the  annuity  should  become  due,  a  title 
in  the  settlor,  either  at  law  or  in  equity,  to  make  a  distress 
lawfid  on  all  the  estates,  subject  to  farther  charges  which  he 
inight  make ;  consequently,  that  the  covenant  was  broken, 
tt  he  had  no  title,  legal  or  equitable,  in  the  Maytham 
^te  when  the  annuity  became  payable. 

It  seems  to  me  that  the  learned  Barons  who  assisted 
Tice-Chancellor  Wood  in  hearing  this  case  (the  question 
Wng  considered  by  him,  and  justly,  as  a  purely  legal 
one,  depending  upon  the  construction  of  the  deed  only). 
We  fallen  into  a  mistake  in  refusing  to  give  full  effect  to 
«e  words  "  covenant  and  agree,"  according  to  their  ordi- 
nary meaning,  and  in  supposing  them  to  be  only  equi- 
valent to  the  word  **  grant"    I  feel  no  doubt  that  there 
^  a  covenant  that  a  distress  should  be  lawful  for  the 
**tears  of  the  annuity,  which  would  not  become  due  till 
•tfler  the  death  of  Phillips  Monypenny. 

The  covenant  for  himself  must  make  his  executors 
iable,  unless  there  is  some  context  to  qualify  it.  The 
the  mention  of  heirs  and  assigns  only,  and  not  executors^ 
^mmonly  inserted  in  all  deeds  charging  the  person,  and 
tiserted  in  the  covenant  by  Robert  Joseph^  may  raise  a 
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C^'        suspicion  that  the  framer  of  the  deed  might  mean  his  pe> 
MoNYPBNNY   gQnjj  estate  not  to  be  liable  after  his  death.     But  it  is 
MoNYFBNNT.  suspicion  only,  and  to  give  effect  to  his  covenant  for  him- 
self, it  must  be  held  that  the  executors  are  liable ;  I  do 
not  see  how  he  himself  could  be  liable  at  all  during  his 
life,  for  even  the  conveyance  of  the  estate  by  him  to  a 
third  person,  as  suggested  by  Mr.  Baggallayy  would  not 
be  a  breach  of  the  covenant,  for  non  constat  that  he  might 
not  repurchase  it,  or  secure  a  power  of  distress  on  it, 
before  the  annuity  was  payable;  and  the  addition  of  the 
word  ^*  heirs,"  is  to  be  explained  by  the  intention  to  make 
his  own  real  estate,  wherever  situate,  subject  to  the  cove- 
nant, which  it  would  be,  though  resulting  in  unliquidated 
damages  since  the  1  Will.  4,  c.  47 ;  and  the  assignees  are 
added,  if  with  any  intention,  probably  with  the  ineffec- 
tual one  of  binding  the  assignee  of  the  land  by  the  coye- 
nant  for  title. 

Upon  this  clause,  on  which  the  argument  at  the  bar 
principally  turned,  if  it  stood  alone,  I  feel  no  doubt  tiiat, 
upon  its  true  construction,  there  is  a  right  of  action  against 
the  executors  of  Phillips  Monypenny  for  his  breach  of 
covenant,  by  want  of  title  to  the  estate  of  Maytham  at 
the  time  the  annuity  became  due. 

Is  there  anything  in  the  context  to  alter  this  construc- 
tion ?  All  agree  that  the  whole  deed  may  be  looked  at 
in  order  to  arrive  at  the  true  construction  of  one  clause. 
I  think  there  is  nothing  whatever  in  the  other  provisions 
of  this  deed  which  is  in  the  least  inconsistent  with  Ac 
covenant  contained  in  this  clause.  Every  part  of  the 
deed  may  have  its  full  effect,  construing  the  clause  as  a 
covenant  for  title.  All  that  can  be  said  raises  only  a 
doubt  whether  the  parties  have  so  framed  a  deed  as  to 
express  what  they  meant. 

Mr.  Phillips  Monypenny  most  probably  believed  that 
he  had  a  good   title  in   fee   simple   to  the  Maythan 
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estate,  and,  therefore,  could  wiih  perfect  safety  covenant         li 
for  lawful  power  to  Strain  upon  it  without  incurring    Moni 
toy  personal  liability,  which   I  think   it  clear   he   has    ^Iohy 
done,  and  that  his  executors  are  liable  to^pay  out  of  his 
estate  the  damages  sustained  by  reason  of  his  breach  of 
tbt  covenant. 

Lord  Chelmsford:  My  Lords,  I  will  content  myself 
with  saying,  that  I  agree  with  my  noble  and  learned 
friends,  who  are  of  opinion  that  the  decree  ought  to  be 
affirmed. 

Mr.  Daniel:  My  Lords,  in  this  ca^e  the  personal 
estate  is  proved  to  be  insufficient  for  the  payment  of  the 
arrears  due  ;  I  would,  therefore,  ask  your  Lordships  for 
the  costs  of  the  Appeal. 

Lord  St.  Leonards :  There  should  not  be  any  costs,  I 
think. 

The  Lord  Chancellor:  I  think  it  should  be  without 
oost& 

Lord  CrantDorth :  That,  I  suppose,  is  upon  the  prin- 
ciple, that  where  there  is  a  difference  of  opinion  in  the 
House  there  should  be  no  costs. 

The  Lord  Chancellor :  I  think  so. 

Order  affirmed,  and  Appeal  dismissed  without  costs. 

Lords'  Journals,  26  February  1861  (to). 

{w  Monypenny  v.  Dtring. — This  case  was  proposed  to  be  brought 
>P  bjr  Appeal,  bat  the  Lord  ChaneeUor  having  in  1850  refused  leave 
to  eDrol  the  decree  after  the  time  allowed  by  the  general  orders  of 
the  Court  of  Chancery  of  1 852,  a  petition  for  leave  to  appeal  was 
pttented.  After  this  petition  had  been  presented,  the  case  of  Beavan 
^*Lady  MomingUm  (ante^  Vol.  8,  525)  was  heard  and  decided. 

Mr.  Clement  BerieUy  now  (June  6, 1861)  appeared  at  the  bar,  and 
(BDounced  that  he  could  not  hope  to  establish  any  dbtinction  betweea 
the  two  cases. 

The  appeal  was  ordered  to  be  dismissed  with  costs. 
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18(50. 
July  J  6. 17. 

18()1. 
March  19. 

16^17  Vict. 

c.  61. 

Succession 

Duty. 
"  Predeces- 
sor." 
"  Successor.** 
«  Deprived:* 
Tenant  in 
Tail. 


LoBD  Bratbbooee    -  -    Appellant 

The  Attobney-Genebal      -    Respondent. 

A  tenant  in  tail  in  remdnder  cannot  Taiy  the  amount  of  his  liabi% 
to  succession  duty  by  barring  the  entail,  and  resettling  the  estate 
in  his  own  fayonr.  The  person  from  whom  he  deriyes  the  estate 
is  his  '^  predecessor/' 

Devise  in  1706  of  certain  freehold  estates  to  A.  for  life,  remainder  to 
his  eldest  son  B.  for  life,  remainder  to  the  first  and  other  sons  of  A 
in  tail  male.  In  1841,  A.  being  then  tenant  for  life  in  possearioo, 
A.  ^  B.  executed  a  disentailing  deed,  to  which  two  other  penoDi 
were  parties  as  trustees,  and  granted  to  the  trustees^  to  hold,  lob- 
ject  to  the  life  estate  of  A.^  to  such  nses  as  A.  and  B.  should 
appoint,  and  in  default,  if  B,  should  suryiye,  to  sach  uses  as  he 
should  appoint,  and  in  default  to  B.  for  life,  and  to  his  fint  and 
other  SODS  in  tail  male.  In  1650,  by  another  deed  which  ndted 
the  former,  and  by  which  A.  brought  new  estates  into  settlementi 
and  discharged  all  the  estates  from  a  charge  of  10,000 1^  and  B* 
gave  up  advantages  to  which  he  was  entitled,  an  annuity  to  B* 
during  the  life  of  A.  was  charged  upon  all  the  premises,  and  mb- 

.     ject  thereto,  they  were  appointed  to  ^.  for  life,  remainder  to  A 
for  life,  remainder  to  the  use  of  his  first  and  other  sons  in  taU  male : 

Held,  affirming  the  judgment  of  the  Court  below,  that  these  deedi 
must  be  taken  as  having  been  executed  on  the  same  day,  that  the/ 
constituted  {diss.  Lord  Wensleydale)  within  the  12th  section  of 
the  16  &  17  Vict.  c.  51,  a  disposition  made  by  B.  in  favonr  of 
himself,  and  made  out  of  the  estate  to  which  he  was  entitled  under 
the  will  of  1790,  that  consequently  his  '*  succession"  moat  be 
treated  as  happening  under  that  will,  and  he  was  liable  thereupon 
to  the  amount  of  duty  chargeable  in  respect  of  his  succession  to  the 
testator,  on  a  disposition  made  under  it  by  himself. 

And  {diss.  Lord  Wensleydale)  the  nature  of  the  consideration  upon 
which  the  disposition  was  made  did  not  affect  the  question. 

The  annuity,  according  to  the  terms  of  its  creation,  ceased  on  the 
death  of  A.,  at  which  time  B.  entered  into  possession  of  the 

estates: 
Held,  varying  the  judgment  of  the  Court  below,  that  he  waseotitlea 

under  the  d8th  section  of  the  Act  to  an  allowanee  as  on  accoiint  (^ 

property  of  which  he  had  been  *^  deprived  **  within  the  meaniBg  ^ 

that  section. 

Tlie  Succession  Duty  Act  is  not  to  be  construed  according  to  the 
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technicalities  of  the  Law  of  England  or  Scotland,  bat  according  to  I860. 

the  popular  use  of  the  language  employed.  P     ^"^^ 

ht  Lord  Campbell  (Lord  Chancellor)  :  The  protector  of  a  settlement         (Lord) 
giring  his  consent  to  a  disposition  of  property  cannot  be  treated  as       .      ^* 
8  creator  of  snch  disposition.  G™er!^' 

Two  deeds,  though  executed  at  an  internal  of  nine  years  from  each 
other,  may  be  treated  as  constituting  one  disposition.  And  what 
ii  done  under  a  power  of  appointment  is  to  be  referred  to  the  deed 
cnatiiig  the  power. 


This  was  an  appeal  against  a  decision  of  the  Court  of 
Exchequer  as  to  the  amount  of  succession  duty  payable 
bjthe  Appellant^  under  the  following  circumstances : — 

Lord  Howard  de  Wdlden  was,  in  1788,  created  Baron 
Brayhrooke,  with  remainder  in  the  barony,  in  default  of 
male  issue,  to  his  cousin,  Richard  Aldworth  Neville,  and 
the  heirs  male  of  his  body.     In  an  information  filed  by 
the  Attorney- General  against  the  present  Appellant,  it 
was  stated  that,  in  1796,  Lord  Howard  de  Walden  devised 
certain  estates,  known  as  the  Audley  End  mansion  estates, 
to  the  said  R.  Neville ,  for  life,  remainder  to  the  use  of  his 
eldest  son,  Richard  Neville,  for  life,  with  remainder  to 
the  first  and  other  sons  of  the  body  of  the  said  Richard 
Seville  successively,  according  to  seniority,  in  tail  male. 
The  testator  died  25  May  1797,  and  Richard  Aldworth 
Seville,  who  afterwards  took  the  surname  of  Griffin,  suc- 
ceeded him  in  the  barony,  and  became  the  second  Lord 
^rayhrooke.    He  died  in  1825,  and  his  eldest  son,  Richard 
(the  second  tenant  for  life  mentioned  in  the  will),  suc- 
ceeded him,  and  became  third  Lord  Rraybrooke,     His 
eldest  son,  Richard   Cornwallis  Griffin  (the  present  Ap- 
pellant) was  bom  in  March  1820.     In  1841  Richard,  the 
third  Lord  Braybrooke,  and  Richard  Cornwallis,  the  Ap- 
pellant, were  respectively  tenant  for  life  in  possession, 
and  tenant  in  tail  in  remainder  of  the  Audley  End  man- 
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1860.  '     sion  estates^  under  the  will  of  the  testator^  and  they  joined 
Braybrookx  in  executing  a  disentailing  deed,  dated  21   July  1841. 
^  The  deed  was  expressed  to  be  between  Richard  Griffin^ 

Attoiiwey-  ^g  third  Lord  Braybrookey  of  the  first  part ;  the  Appel- 
lant  of  the  second  part.  Lord  Lytteltan  and  the  Hon. 
H.  N,  Lawleyy  of  the  third  part;  and  it  was  witnessed 
that,  for  the  considerations  therein  mentioned,  the  Appel- 
lant, with  the  consent  of  Lord  Braybrookey  as  protector 
of  the  settlement,  granted  unto  Lord  Lyttelton  and  Mr. 
Lawleyy  their  heirs,  &c.,  all  and  singular  the  manors  and 
other  hereditaments  therein  mentioned  (including  the 
Audley  End  mansion  estates),  which  then  stood  limited 
at  law  or  in  equity  to  the  Appellant,  to  hold  the  same, 
subject  to  the  estate  for  life  of  Lord  Brayb'rooke^  and 
to  any  term  of  years  precedent  to  the  estate  tail  of  the 
Appellant,  to  such  uses  as  Lord  Braybroohe  and  the 
Appellant  should,  by  any  deed,  &c.,  with  or  without 
powers  of  revocation  or  new  appointment,  from  time  to 
time,  direct  and  appoint ;  and,  in  default  of  such  appoint- 
ment, to  such  uses  as  the  Appellant,  in  case  he  should 
survive  Lord  Brayhrooke,  should,  by  deed  or  will  appoint, 
and  in  default,  &c.  to  the  Appellant  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male.  This 
deed  was  duly  enrolled.  On  the  1st  January  1860  Lord 
Brayhrooke  and  the  Appellant  executed  a  deed  of  ap- 
pointment, the  parties  to  which  were  Lord  Braybroohe^ 
of  the  first  part ;  the  Appellant,  of  the  second  part ;  Lord 
Lyttelton  and  Mr.  Ralph  Neville^  of  the  third  part ;  and 
Lord  Lyttleton  and  the  Hon.  Robert  Neville  Lawley,  of 
the  fourth  part.  This  deed,  after  reciting  that  Lord 
Braybroohe  and  the  Appellant  had  agreed  to  settle,  as 
well  the  hereditaments  comprised  in  the  first  and  third 
schedules  thereto,  comprising  the  Audley  End  mansion 
estates,   and   also   the  ancient  estates  of  the  family  of 
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Nmlle,  as  those  of  which  he  was  seised  In  fee^imple        IBGO. 
or  otherwise^  and  which  were  set  forth  in  the  second  and  Bratbrooks 
fourth  schedules  thereto,  witnessed  (amongst  other  things)        (Lord) 
that,  in  pursuance,  &c.,  they.  Lord  Braybrooke  and  the     Attorwby- 
Appellant,  in  exercise  and  execution  of  the  power  or  au- 
thority limited  in  the  deed   of  July  1841,  limited  and 
appointed  all  and  singular  the  manors  and  hereditaments 
comprised  in  the  first  schedule,  and  all  the  lands  and  here- 
ditaments whatsoever  in  the  counties  of  Essex,  Cambridgey 
,     and  Suffolk,  comprised  in  or  then  subject  to  the  uses 
and  trusts  of  the  deed  of  July  1841  (except  as  therein 
mentioned),    freed  and    discharged  from    a   charge    of 
:     10,134/.  5  5.  8d.  (stated  to  be  the  absolute  property  of 
[     Lord  Braybrooke),  to  such  uses,  upon  such  trusts,  &c.,  as 
\     were  thereinafter  expressed  concerning  the  same.     And, 
■      in  consideration  of  the  premises,  JutordBraybrooke  and  the 
Appellant  granted  and  released  (according  to  their  seve- 
ral estates  and  interests)  unto  Lord  Lyttelton  and  Mr. 
\     Nemlle,  their  heirs,  &c.  the  said  manors,  &c.  therein  be- 
\     fore  appointed,  to  hold  the  same  to  the  uses,  &c.  there- 
inafter limited  and  declared.     And  all  leases  and  agree- 
nients  for  leases  made  by  Lord  Braybrooke,  were  con- 
finned;   and  the   manors,  &c.  were    subjected   to  such 
^ts  as    Lord  Braybrooke  and  the  Appellant  should 
J^^intlj  appoint;    and,  in  default  of  such  appointment, 
^t  the  Appellant,  during  the  joint  lives  of  Lord  Bray- 
^ke  and  himself,  was  to  receive  a  rentcharge  of  700  /.  a 
year;  and  if  the  Appellant  should  marry,  a  rentcharge 
^f  1,200/.  a  year,  charged  upon  all  the  premises  therein- 
^ore   appointed,   and,  subject   as   aforesaid,   the   pre- 
'^^s,  &c.  were  to  be  to  the  use  of  Lord  Braybrooke  for 
^^^ ;  remainder  to  the  use  of  the  Appellant  for  life ;  re- 
^^inder  to  the  use  of  his  first  and  other  sons  in  tail  male. 
Lord  Braybrooke  (the  third  Peer)  died  13th  March 
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18^.         1858,  and  the  Appellant  succeeded  to  the  barony  and 

BaATBBooKE  thc    estatcs.      The  Attorney-General  alleged  that  the 

^  Appellant  was  in  a  degree  of  collateral  consanguinity  to 

AxToiunsY-    the  testator,   who  was   his    **  predecessor,"    other  tbn 

any  one  of  those  described  in  the  tenth  section  of  the  16 

&  17  Vict.  c.  51,  and  was  consequently  liable  to  a  duty 

often  per  cent,  under  the  12th  section. 

The  Appellant  put  in  an  answer,  which  admitted,  or  re- 
stated, many  of  the  facts  set  forth  in  the  information,  but 
added  the  following : — 

Between  1841  and  1850,  Lord  Braybroohe  and  the 
Appellant,  under  their  joint  power,  sold  parts  of  the 
estates.  The  Audley  End  mansion  estates  indudedthe 
presentation  to  the  mastership  of  Mayctalen  CoHeget 
Cambridge,  The  third  Lord  Braybroohe  (the  Appdhitfi 
father)  was  seised  of  estates  which  he  had  himself  pQ^ 
chased,  and  which  were  called  the  ^^  Audley  End  purchtted 
estates,"  of  the  ancient  estates  of  the  Neville  family,  called 
"  BilUnghear  old  estates,"  and  likewise  of  others  which  he 
had  purchased,  called  "  BilUnghear  purchased  estates."  He 
was  also  possessed,  absolutely,  of  a  sum  of  10,134  /•  5f.  8i 
charged  by  way  of  mortgage  on  the  Audley  End  manfflO& 
estates,  and  of  the  sums  of  5,000  /.,  5,000  /.,  and  6,OO0l| 
charged  on  the  Billifigbear  old  estates.  The  Audkj 
End  mansion  estates  were  of  the  value  of  about  180,OOOlf 
the  BilUnghear  old  estates  of  the  value  of  300,000  i,  and 
the  Audley  End  and  Billingbear  purchased  estates  of 
about  90,000  /.  Just  before  the  execution  of  the  deed  rf 
1850,  the  Appellant  and  his  father  had  at  their  disposal 
shares  to  the  amount  of  7,400  /.  in  the  London  and  NorA 
Western  Railway  Company ^  and  135  extension  shares  rf 
the  York  and  North  Midland  Railway  Company.  Thit 
"  Lord  Braybroohe  J  with  the  view  of  inducing  me,"  the 
Appellant,  "to  concur  with  him  in  exercising  the  joint 
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power  of  appointment  created  by  us  over  the  Audley  End        ISCO. 
maofiion  estates^  proposed  to  me^  that  if  I  would  give  up  Bbaybrookb 
tic  absolute  power  of  disposition  reserved  to  me  by  the.      (Lo'<i) 
indenture  of  July  1841,  and,  in  favour  of  his  younger  sons,     Attorney- 
the  next  two  presentations  to  Magdalen.  College y  and  would 
job  with  him  in  a  settlement  of  the  estates  over  which 
we  hid  a  joint  power,  he  would  in  such  settlement  settle 
tite  Audley  End  purchased  estates,  the  Billingbear  old 
estates,   and   Billingbear  purchased  estates,   and  would 
make  an  immediate  provision  for  me  during  his  lifetime." 
Hie  Appellant  agreed  to  these  proposals,  and  in  pursu- 
ance of  them  the  deed  of  January  1850  was  executed. 
By  that  deed  the  Audley  End  mansion  estates  were  dis- 
charged of  the  10,134  /.  5  s.  Sd,  charged  on  them  by  way 
of  mortgage ;  the  Billingbear  old  estates  were  discharged 
rf  the  sums  of  5,000/.,  5,000/.,  and  6,000 /.,  charged  in 
Bke  manner  on  them,  and  these  three  sets  of  estates,  and 
the  Billingbear   old   estates,    and    the   Billingbear  and 
Audley  End  purchased  estates,  were,  together  with  the 
Audley  End  mansion   estates,   all  settled   on   the  same 
trusts  as  the  Audley  End  mansion  estates  had  been,  and 
the  stock  in  the  railway  companies  was  to  go  along  with 
these  settled  estates.     There  was  a  power  in  the  deed  for 
the  Appellant  to  raise  a  sum  of  10,000/.  for  his  own  use, 
»nd  a  farther  sum  of  10,000/.  for  his  own  use  if  he  should 
luve  no  children  who  should  succeed  to  the  said  estates, 
to  jomture  his  wife  and  to  raise  portions  for  younger 
children,  both  of  which  powers  he  exercised  on  his  subse- 
quent marriage.     There  was  also  a  power  to  the  third 
I/)rd  Braybrooke  to  give  to  any  of  his  younger  sons  the 
liext  two  presentations  to  Magdalen  Collegey  and  to  the 
rectories  of  Hay  don  and  Widdington,  and  to  grant  Hay  don 
Bouse  and  twenty  acres  of  land  to  his  son,  the  Hon. 
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1860.         Charles  Comwallis  Nevilly  for  life,  all  which  had  been 

Bbaybrookc    done. 

^  ^^  The  Appellant,  under  these  circumstances,  insisted  that 

Attorney-  his  own  father,  and  not  the  testator,  must  be  treated  as  his 
"  predecessor,"  or  -that  his  father  and  himself  were  joint 
predecessors  under  the  13th  section ;  and  he  besides 
claimed  an  allowance  to  be  made  to  him  in  respect  of  the 
annuity  of  1,200/.  of  which  he  was,  in  the  words  of  the 
38th  section  of  the  Act,  "  deprived  "  on  coming  into  the 
succession. 

The  Court  of  Exchequer  held  that  the  Appellant  took 
a  succession  under  a  disposition  made  by  himself  within 
the  12th  section  of  "  the  Succession  Duty  Act,  1853,"  the 
testator  being  his  "  predecessor,"  and  was  therefore 
chargeable  with  duty  at  10  per  cent.,  and  also  that  he 
was  not  entitled  under  the  38th  section  to  any  allowance 
in  respect  of  the  1,200/.  a  year  which  ceased  on  the  death 
of  his  father  (a). 

(a)  5  Hurl,  and  Norm.  488. 

The  sections  relating  to  the  subject  matter  of  this  appeal  are  the 
following  : — 

Section  2.  Every  past  or  future  disposition  of  property,  by  reason 
whereof  any  person  has  or  shall  become  beneficially  entitled  to  any 
property,  or  the  income  thereof,  upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commencement  of  this  Act,  either 
immediately  or  after  any  interval,  either  certainly  or  contingently, 
and  either  originally,  or  by  way  of  substitutive  limitation,  and  eveiy 
devolution  by  law  of  any  beneficial  interest  in  property,  or  the  in- 
come thereof,  upon  the  death  of  any  person  dying  after  the  time 
appointed  for  the  commencement  of  this  Act,  to  any  other  person, 
in  possession  or  expectancy,  shall  be  deemed  to  have  conferred,  or  to 
confer,  on  the  person  entitled  by  reason  of  any  such  disposition  or 
devolution,  a  **  succession  ;"  and  the  term  ^*  successor"  shall  denote 
the  person  so  entitled  ;  and  the  term  "  predecessor "  shall  denote 
settlor,  dbponer,  testator,  obligor,  ancestor,  or  other  person,  fK^ 
whom  the  interest  of  the  successor  is  or  shall  be  derived. 

Section  12.  ''Where  any  person  shall  take  a  succession  under  a 
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Mr.  Rolt  and  Mr  C.  Hall  for  the  Appellant :  1860. 

The  decision  of  the  Court  below  cannot  be  supported   ^baybroore 
in  its  terms.     That  Court  decided  that  the  resettlement        C^rd) 
amounted  to  nothing  but  a  mere  family  arrangement,  that     Attorney- 
a  mere  family  arrangement  could  make  no  diflference  in      "Ekeral. 
such  a  case,  and  that  the  predecessor  of  the  Appellant 
was  the  testator  of  1796.     The  Attorner/- General  does  not 
pretend  to  support  the  decision  in  that  form ;  he  says 
that  the  Appellant  now  took  an  estate  which  was  carved 
out  of  that  which  he  before  possessed,  and  so  came  within 
the  12th  section.     That  argument  can  hardly  be  main- 
tained unless  the  Respondent  is  prepared  to  contend  that 
a  person  commg  in  under  a  resettlement  of  a  nature  en- 
tirely diflferent  from  that  which  before  existed,  is  to  pay 
the  same  rate  of  duty  as  if  no  alteration  whatever  had 
been  made,  but  the  original  settlement  had  remained  in 
force.     The  real  question  is  not  from  what  estate,  but 
from  what  person,  is  the   succession  derived.     In  Lard 
Saltoun  V.    The  Advocate- General  (6),  it  was  held  that 

disposition  made  by  himself,  then,  if  at  the  date  of  such  disposition 
he  shall  have  been  entitled  to  the  property  comprised  in  the  succes- 
sion expectantly  on  the  death  of  any  person  dying  after  the  time 
appointed  for  the  commencement  of  this  Act,  and  such  person  shall 
have  died,  during  the  continuance  of  such  disposition,  he  shall  be 
chargeable  with  duty  on  his  succession  at  the  same  rate  as  he  would 
have  been  chargeable  with  if  no  such  disposition  had  been  made  ; 
bat  a  successor  shall  not  in  any  other  case  be  chargeable  with  duty 
upon  a  succession  taken  under  a  disposition  made  by  himself." 

Section  13.  ^  Where  the  successor  shall  derive  his  succession  from 
more  predecessors  than  one,  and  the  proportional  interest  derived  from 
each  of  them  shall  not  be  distinguishable,  it  shall  be  lawful  for  the 
Commisaioners  to  agree  with  the  successor  as  to  the  duty  payable." 

Section  38.  '*  Where  any  successor  upon  taking  a  succesion  shall 
1)6  bound  to  relinquish  or  to  be  deprived  of  any  other  property,  the 
Commissioners  shall,  upon  the  computation  of  the  assessable  value  of 
Ids  succession,  make  such  an  allowance  to  him  as  may  be  just  in 
xespect  to  the  value  of  such  property." 
(6)  3  Macq.  Sc.  App.  Cas.  659. 
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1860.        '^  predecessor  ^'  means  the  person  from  whom  the  intereet 

fiRATBRooKB  Is  derivecL 

(Lord)  j^  ^YixQ  case  that  person  is  the  Appellant's  father,  and 

Attornbt-     the  succession  comes  to  the  Appellant  under  the  deed  of 
1850.     Or  if  not  the  father  alone,  then  it  comes  from  the 
father  and  the   Appellant  jointly.     The   deed  of  1850 
was  made  by  two  persons  having  an  absolute   control 
over  the  fee.     It  was  made  imder  the  authority  of  a 
general  power  of  appointment,  and  the  fourth  section  of 
the  Act  shows  that  the  person  exercbing  a  general  power 
of  appointment  is  to  be  deemed  the  predecessor ;  under 
such  a  power  he  may  make  a  disposition  in  favour  of  him- 
self.      This  power  was   a  general  power,  and   so  ex- 
ercised by  the  Appellant  and  his  father ;  and  such  con. 
siderations  passed  between  him  and  his  father  who  was 
in  the  situation  of  protector  of  the  settlement,  that  the 
son  took  an  estate  entirely  different  from  that  which  he 
would  have  taken  under  the  testator's  wilL     This  is  a 
"  disposition  "  in  the  strongest  sense  of  that  word  ;  and  it 
is  a  disposition  made  by  the  two  persons  jointly  in  virtue 
of  a  joint  power  previously  existing ;  it  is  a  bargain  and 
sale.     It  might  have  been  a  disposition  in  favour,  hot  of 
the  Appellant,  but   of  his  youngest  brother,  or  of  any 
stranger.     From  whom  in  such  a  ca^e  would  the  succes- 
sion have  beeen  derived  ?     Certainly  from  those  who,  by 
the  deed  of  1850,  under  the  power  created  by  the  deed  of 
1841,  made  the  disposition.     The  case  of  The  Attorney- 
General  v.  Sibthorp  (c)  is  not  applicable  here,  for  in  that 
case  there  was  not,  as  there  is  here,  a  disposition  as  b^ 
bargain  and  sale,  and  the  execution  of  the  two  deeds  too 
place  on  the  same  day,  and  formed  but  one  transactio 
Here  the  son  was  for  nearly  ten  years  entitled  to  f 

(c)  3  Hari.  &  Nor.  424. 
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absolute  ownership  of  the  estates^  and  at  the  end  of  that        i860, 
period  by  a  disposition,  upon  considerations  passing  between    Bratbrookb 
iiimgelf  and  his  father,  and  under  a  joint  power  created      .  v^'*^) 
ten  years  before,  they  jointly  agreed  to  resettle  the  estate     Attobnbt 
in  a  different  manner,  and  the  son  cut  down  his  absolute 
estate  to  a  mere  life  estate.     This  was  in  all  respects  a 
£fferent  estate  fix>m  that  to  which  the  son  was  entitled 
under  the  testator's  will,  and  it  was  created  by  a  power 
independent  of  that   wilL       The  case  of  The  Attamey- 
General  y.  Baker  {d)y  is  applicable  here,  and  the  father 
and  eon  must  be  deemed  the  settlors ;  Be  Jenkinson  {e) 
illustrates  the  same  argument 

It  cannot  be  said  that  the  beneficial  interest  here  is 
carved  out  of  the  previous  estate  of  inheritance  in  fee  tail, 
because,  by  the  disentailing  deed  of  1841,  the  parliamen- 
tary power  of  conveyance  given  by  the  Fines  and  Recove- 
ries Act  had  been  executed,  and  a  new  estate  in  fee  was 
created.     Then  the  deed  of  1850  limited  the  ]ises  of  that 
estate  which  had  been  created  by  the  deed  of  1841.    The 
succession  is  not  to  the  old  estate,  but  to  the  new  estate  thus 
<^feated.     But  even  if  the  beneficial  interest  was  created 
OQt  of  the  ori^al  estate  tail,  it  was  not  created  by  the 
-Appellant  alone,  but  by  him  and  his  father ;  and  therefore 
^Us  within  the  thirteenth   and  not  within  the  twelfth 
section  of  the  statute,  so  that  at  all  events  the  Appellant 
^  only  liable  to  one  per  cent,  duty  on  the  moiety  which 
be  must  be  taken  to  have  derived  from  his  father. 

Then  as  to  the  other  point.      The   Appellant  was 

**  deprived  ^  of  the  annuity  within  the  meaning  of  the 

thirty-eighth  section  of  the  statute,  and  is  entitled  to  an 

allowance  in  respect  of  it     The  argument  on  the  other 

aide  is,  that  he  was  only  entitled  to  the  annuity  during  the 

(d)  4  Hurl.  &  Nor.  19.  («)  24  Beav.  64. 
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1860.  life  of  his  father,  and  at  his  death  it  came  to  its  natural 

Braybbooke  termination,  so  that  he  lost  it  by  the  death  of  his  father, 

i^^^)  and  by  nothing  else.     But  if  a  person  has  property  for 

Attorney-  the  life  of -4.,  it  is  impossible  to  say  that  he  is  not  deprived 

General.  ^£  j^  y^^  ^j^^  death  of  A.   In  re  Micklethwait  (/)  decided 

that  where  an  annuity  was  granted  to  a  person  for  his  life, 
but  it  was  provided  that  if  die  grantee  should  by  the 
death  of  an  elder  brother  come  into  possession  of  certain 
estates,  the  annuity  should  cease,  he  must  on  the  death  of 
such  elder  brother  be  deemed  to  have  been  deprived  of 
the  annuity  within  the  words  of  the  Act,  and  therefore  to 
be  entitled  to  an  allowance. 

[The  Lord  Chancellor :   Is  not  that  case  overruled  by 
The  Attornei/' General  Y.  Sibthorp?  (y).] 

It   was  distinguished  from  the  other  by  Mr.  Baroa 
Bramwell  (A),   on   the    ground    that  in   Micklethundts 
case  the  annuity  was  determinable  on  a  contingency, 
namely  the  coming  into  possession  of  certain  property* 
So  that  on  this  point,  Sibthorp^ s  case  does  not  apply  t:o 
the  present.     Here  the  Appellant  is  "  deprived  "  of  tfa^* 
annuity,  and  is  therefore  entitled  to  the  allowance. 

The  Attorney-General  (Sir  R.  Bethell),   and  M:^- 
Hansony  for  the  Crown : 

The  question  is,  from  whom  has  the  interest  now  chflJ" 
lenged  been  derived?  For  the  "  predecessor"  is  the  po«^ 
son  whom  the  Act  treats  as  having  conferred  the  interest  \ 
the  '^  successor "  as  the  oWner  coming  into  possession  o^ 
that  interest ;  and  a  "  succession"  as  a  beneficial  intero©^ 
falling  into  possession  on  the  death  of  some  person  dyixig 
after  the  commencement  of  the  Act  It  is  a  clear  enact- 
ment of  the  statute,  that  where  the  succession  is  nothixi^ 

(/)  11  Exch.  Rep.  462.  (A)  3  Hurl.  &  Nor,  451. 

(g)  3  Hurl.  &  Nor.  424. 
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mt  a  modification  of  the  ownership  possessed  at  the  time        I860. 
of  the  disposition,  by  the    person  who  so  modifies    it,    Bratbrookb 
that  succession  shall  be  subject  to  the  same  duty  as  the       ^  ^ '^  ' 
estate  from  which  it  is  derived.     That  is  clearly  the  effect    Attornby- 
of  the  12th  section.     Where,  as  in  this  case,  it  appears 
on  the  fiice  of  the  disposition  itself  that  the  succession  is 
a  thing  created  by  the  act  of  a  person  now  claiming  that 
saccession,  the  Court  must  go  back  to  the   instrument 
creating  the  interest  or  power  by  which  the  succession 
itself  is  created.     It  is  nothing  that  a  few  years  have 
elapsed  between  the   execution  of  the  two  deeds ;  they 
murt  be  taken  together,  and  they  constitute  one  com- 
plete transaction.    The  Attorney- General  v.  Sibthorp{i)  is 
therefore  strictly  applicable.     If  what  was  done  here  in 
1850  had  been  done  in  1841,  no  one  would  have  denied 
that  the  whole  transaction  rested  on  the  will  of  Lord 
Howard  de  Walden. 

The  13th  section  has  no  application  to  a  case  like  the 
present  That  was  intended  to  apply  where  the  suc- 
cessor was  a  person  perfectly  distinct  from  any  of  ihe 
predecessors,  or  where  the  amount  of  interest  of  each 
predecessor  is  unknown.  As,  for  example,  A.  claims  an 
interest  in  an  estate ;  J9.  is  in  possession  of  it ;  C.  sets 
Qp  a  title  to  part  of  it ;  they  arrange  among  themselves, 
ud  whoever  takes  under  that  arrangement,  cannot  say 
'^whom  the  interest  is  derived ;  it  is  not  ^^  distinguish- 
•hle,"  for  on  the  face  of  the  instrument  setting  forth  the 

<^Uim3  and  their  arrangement,  it  would  appear  that  it  was 

• 

^possible  to  be  ascertained  to  whom  the  estate  belonged. 
The  statute  relates  to  cases  where  the  interest  is  passed 
by  disposition,  not  to  the  power  exercised.     Powers  are 
^visible  in  *  the  4th  secticm,  into  two  classes :  a  limited, 
Of  trustee,  power,  which  is  to  be  exercised  in  favour  of 

(0  3  Hurl.  &  Nor.  424. 
VOL.  IX.  L 
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1860.        certain  objects,  who  become  successors  when  the  power 
Bbaybrooke  has  been  exercised  in  their  favour,  and  a  general  power 

(Lord)       'i^hich  is  subject  to  no  such  restriction.     Neither  of  them 
Attornbt-     represents  the  power  which  is  said  to  have  been  exer- 

ENERAx.  QiQQ^  in  this  case,  but  each  was  intended  to  apply  to  a 
state  of  circumstances  entirely  different  from  the  present 
It  was  because  the  Court  of  Exchequer  in  7%e  Attorney 
General  v.  Baker  (j)^  considered  Mrs.  Smith  to  be  the 
actual  settlor  of  the  property,  which  she  had  not  ob- 
twied  as  a  bounty,  but  on  the  compromise  of  a  claim 
of  right,  that  the  duty  was  reduced  to  the  lowest  amount- 
That  case  is,  therefore,  not  an  authority  for  the  present 
AppeUant.  But  Lovelace^s  case  (A),  expressly  laid  down 
a  rule  which  is  applicable  here,  namely,  that  appointees 
under  a  general  power  of  appointment  are  included  in 
the  section,  for  that  it  cannot  be  said  that  they  are 
not  entitled  by  reason  of  the  disposition  which  created 
the  power.  Taking  that  as  the  rule,  it  follows  that  this 
Appellant  is  entitled  under  the  disposition  made  by  Lord 
Howard  de  fValden,  to  which  the  estate  and  the  power  to 
deal  with  it  owed  their  existence. 

Then  as  to  the  claim  for  allowance  on  the  annuity 
ceasing.     The  statute  only  intended  to  make  an  allow- 
ance for  what  one  man  lost  and  another  got.     In  such  a 
case  there  would  still  be  somebody  liable  to  be  taxed; 
but  it  did  not  intend  that  any  allowance  should  be  made    - 
when  the  thing  by  the  natural  course  of  events,  and  accord — 
ing  to  the  very  terms  of  its  creation,  ceased  to   exist   « 
Here  the  Appellant  is  not  "  deprived  '*  of  any  thing ;  by  ^ 
the  very  terms  of  its  creation  it  is  gone  ;  it  is  not  poe-  — 
sessed  by  any  one ;  the  succession  to  the  estate  did  not  ^ 
put  an  end  to  the  annuity  ;  it  has  died  a  natural  deatL  ^ 

( j)  4  Hurl.  &  Nor.  19.  (I)  4  De  G.  &  Jon.  340. 
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If  the  reversionary  interest  had  been  sold  by  the  Appel-        18^* 

lant,  the  purchaser  would  not  have  been  entitled  to  the  Bratbbooki 
allowance.      The  case  oi  Mickkthwait{l)  is,   therefore,  «. 

inapplicable  to  the  present     The  38th  section  was  never  Arroiufsv- 
intended  to  grant  an  allowance  in  a  case  of  this  kind. 

Mr.  RaU,  in  reply : 

Power,  as  well  as  property,  may  constitute  predeces- 
Bonhip.    Where  the  interest  is  derived  from  the  exercise 
(^1  power,  the  power  is  equivalent  to  property,  and  the 
person  who  possesses  the  power  is  the  predecessor  within 
the  meaning  of  the  statute,  for  from  him  is  the  estate  de- 
HFed:   The  AUamey-General  v.  Baker (m).     It  maybe 
admitted,  that  where  a  succession  is  merely  the  modifi- 
cation of  an  interest  possessed  by  the  predecessor,  that 
Accession  shall  be  submitted  to  the  same  rules  as  the 
^tate  out  of  which  it  issued ;  but  it  is  only  so  where  the 
Qiodification  is  made  by  that  person  alone  who  possesses 
&e  original  estate,  not  where  it  is  made  by  agreement 
between  himself  and  another  person,  and  on  valuable 
Consideration. 

[The  Lard  Chancellor:  K  the  mere  consent  of  the 
^ther  person  is  reqidred,  is  not  that  a  modification  by 
l^imself  alone  ?] 

No;  consent  is  equivalent  to  power;  a  power  to  A., 
to  be  exercised  with  the  consent  of  B.,  is  a  power  in  B. 
^IMie  Crown  cannot  inquire  into  the  title  on  which  the 
deed  of  1850  was  made,  and  the  Appellant  stands  exclu- 
sively on  that  deed.  That  is  a  deed  made  under  a  joint 
power  of  the  father  and  son,  and  they  are  the  ^^  prede- 
^^esBors.'*  Here  the  remainders  over  were  destroyed,  and 
^  new  estate  was  created.     It  was  so  even  with  regard  to 

(/)  11  Exc.  Rep.  452.  (f»)  4  Hurl.  &  Nor.  19. 
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(Lord) 
Attorney 

GSNSRAL, 


1860.  the  father,  who,  though  he  took  back  the  life  estate,  took  it 
Braybrookb  back  subject  to  the  rentcharge  of  1,200  /.  a  year.  The  13th 
section  is  strictly  applicable  to  this  case;  it  was  intended 
to  meet  cases  where  there  were  possible  disputes  between 
father  and  son,  which  were  arranged  by  a  new  settlement 
of  the  estate,  and  not  merely  cases  where  the  interests 
of  the  parties  were  incapable  of  being  ascertained. 

Then  as  to  the  other  point.  "  Relinquish  "  is  the  word 
in  the  38th  section  applicable  to  the  cases  supposed  on  the 
other  side.  "  Deprived  "  is  the  word  properly  applicable 
to  cases  like  the  present.  The  Appellant  was  here  de- 
prived of  the  annuity.  Here  was  an  annuity  for  life,  or 
rather  two  lives,  to  cease  on  the  happening  of  a  particular 
event.  On  the  happening  of  that  event,  the  parties 
previously  entitled  to  it  were  deprived  of  it. 


186L 
19  March. 


The  Lord  Chancellor  (Lord  Campbell) : 

My  Lords,  in  this  case  it  is  admitted  that  the  Appel- 
lant, who  succeeded  to  the  Audley  End  estates  on  the 
death  of  his  father,  since  the  16  &  17  Vict  c  51,  "the 
Succession  Duty  Act,"  came  into  operation,  is  liable  in 
respect  thereof  to  the  succession  duty ;  and  the  question 
is,  at  what  rate  the  succession  duty  to  which  he  is  liable 
ought  to  be  calculated  ? 

As  the  Appellant  certainly  took  by  *^  disposition,"  not 
by  "  devolution,"  we  have  only  to  consider  by  whose  dis- 
position he  took. 

Had  the  Appellant  not  thought  fit  to  execute  the  dis- 
entailing deed  of  1841  and  the  deed  of  appointment  of 
1850,  he  certainly  would  have  taken  under  the  provision 
made  by  the  will  of  Lord  Howard  de  Walden,  under 
which  the  Appellant  took  by  purchase  an  estate  tail  in 
the  Audley  End  estates,  expectant  on  the  death  of  his 
father,  the  third  Lord  Braybrooke,  who  took  a  life  in- 
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terest  in  them ;  and  he  would  unquestionably  have  been 
liable  to  succession  duty  at  the  rate  of  ten  per  cent 

Both  those  deeds  were  valid^  operative  deeds,  and  full 
effect  is  to  be  given  to  them.  I  regret,  my  Lords,  that 
a  good  deal  of  coniusion  has  arisen  in  this  case  from  not 
giving  full  effect  to  these  deeds.  Giving  full  effect  to 
them,  under  whose  disposition  did  the  Appellant  take  ? 
I  say,  under  his  own. 

I  would  beg  leave  to  remind  your  Lordships  of  what 
all  your  Lordships  who  gave  an  opinion  in  the  Saltoun 
ease  observed,  that  this  statute,  which,  by  the  same 
enactments,  imposes  a  tax  on  successions  in  every  part 
of  the  United  Kingdom,  is  to  be  construed,  not  according 
to  the  technicalities  of  the  law  of  real  property  in  £71^- 
land  or  in  Scotland^  but  according  to  the  popular  use  of 
the  language  employed ;  so  that  all  such  property  may 
be  subject  to  the  succession  duty,  according  to  the 
general  intention  which  the  legislature  has  expressed. 

I  must  farther  remark,  that  although  the  Act  only 
came  into  operation  on  the  19th  of  May,  1853,  the  lia- 
bility to  duty  on  subsequent  successions  depends  upon 
the  operation  of  wills  and  deeds  made  and  executed  pre- 
viously, as  if  they  had  been  made  and  executed  subse- 
qaently ;  so  that  the  decision  of  your  Lordships  in  this 
case  will  be  a  binding  authority  as  to  the  construction  of 
die  Act  in  all  similar  cases  which  may  hereafter  occur. 

Now,  my  Lords,  did  not  the  Appellant  take  the 
Aiidley  End  estates,  in  popular  language,  and  substan- 
^lltfy  under  a  disposition  made  by  himself?  Has  he  not 
throughout  been  disposing  of  the  interest  he  took  as 
tenant  in  tail  under  the  will  of  Lord  Howard  de  Walden  f 
Is  it  not  a  new  disposition  by  him  of  the  same  pro- 
perty? 

Look  first  to  the  disentailing  deed  of  1841.     Was  not 


1861. 

Braybkookb 
(Lord) 

V, 

Attornby- 
Gbnbral. 
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1861.        this  a  disposition  by  him  of  his  interest  as  tenant  in  t^j 
Bratbrooke  for  his  own  benefit?     His  father,  as  tenant  for  life  at^^ 
(I^rd)       protector  of  the  settlement,  joined  in  the  deed,  and  \ug 
Attobkbt-    consent  was  necessary.     But  the  father  retuned  his  life 
interest;  and  the  son's  interest  as  tenant  in  tail  alone 
was  really  affected.     It  cannot  be  argued  that  a  person, 
whose  consent  is  necessary  to  a  disposition  of  property, 
makes  that  disposition. 

Kew  legal  interests  were  taken ;  but  are  we  to  con- 
strue this  statute  with  the  strictness  of  the  old  hm,  ac- 
cording to  which,  if  a  testator,  after  making  his  will, 
suffered  a  recovery  to  give  effect  to  the  will,  the  will  w«8 
thereby  revoked,  the  testator,  by  the  recovery,  being  no 
longer  seised  of  the  estate  he  had  devised  ?  The  subject 
matter  dealt  with  by  the  disentailing  deed  was  the  estate 
tail  in  the  Audley  End  estates  devised  to  the  Appellant 
by  Lord  Howard  de  Walden ;  and  it  still  remuned  the 
same  subject  matter  when,  by  the  act  of  the  Appellant, 
different  legal  interests  were  taken  in  it.  These  interests 
were  all  clearly  ^aken  by  his  provision. 

Although  there  was  a  joint  power  of  appointment 
in  the  father  and  the  son,  that  power  of  appointment 
could  not  have  been  exercised  without  the  son's  conciu^ 
rence.  In  default  of  appointment,  an  estate  for  life  was 
limited  to  the  son,  remainder  to  his  first  and  other  sons  in 
taiL 

I  cannot  doubt  that  if  the  father  had  died  without  any 
deed  of  appointment  being  executed,  the  Appellant  must 
have  been  considered  as  taking  the  succession  under  a  dtf* 
position  made  by  himself. 

We  have,  therefore  only  farther  to  consider  Ae  effect 
of  the  deed  of  appointment  of  1850.  Although  nine  years 
intervened  between  the  two  deeds,  I  think  they  are  to  be 
construed  as  if  they  had  both  been  executed  on  the  same 
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day,  and  that  in  truth  they  constitute  one  disposition.        1861. 
What  is  done  under  a  power  of  appointment  is  to  be  re-   Braybrookk 
ferred  to  ihe  deed  by  which  the  power  was  created.  ^  ^    ^ 

There  were  (as  there  always  are  when  an  estate  tail  is  ArroBinnr- 
barred  by  the  son,  tenant  in  tail,  with  the  consent  of  the 
&ther,  tenant  for  life)  stipulations  between  father  and 
son  as  to  benefits  which  they  are  reciprocally  to  confer 
and  to  receive.  But  this  was  substantially  a  disposition 
of  the  interest  in  tiie  Audley  End  estates  which  was  vested 
in  the  Appellant  as  tenant  in  tail,  for  the  father's  estate 
for  life  remained  untouched. 

The  joint  power  of  appointment  reserved  to  father  and 
son  is  not  intended  as  a  matter  of  pecuniary  value  to  the 
father,  but  only  as  a  check  upon  the  son,  that  he  may  not 
in  his  father's  lifetime  make  any  imprudent  disposition  of 
the  family  property.  The  fatiier  had  no  interest  in  the 
Audley  End  estates  beyond  his  own  life  interest,  and  to 
this  the  power  of  appointment  had  no  application. 

In  the  present  case  we  have  only  to  consider  the  duty 
payable  in  respect  of  the  Audley  End  estates,  which  were 
included  in  the  deed  of  appointment ;  and  I  do  not  think 
diat  any  regard  is  to  be  had  to  the  other  estates  which  the 
father  brought  into  the  settlement^  however  valuable  they 
might  be,  or  to  the  annuity  charged  on  the  life  estate^  or 
to  the  arrangement  about  the  mastership  of  Magdalen 
College^  or  the  family  livings.  Detached  from  all  these 
particulars,  there  was  a  disposition  of  the  Appellant's  in- 
terest in  the  Audley  End  estates,  and,  as  far  as  the  Audley 
End  estates  are  concerned,  this  disposition  was  made  by 
the  Appellant  himself. 

The  12th  section  seems  to  me  to  have  been  framed 
precisely  to  meet  such  a  case. 

Some  confusion  has  been  introduced  into  the  subject 
by  supposing  that  this  succession  might  be  brought  within 

l4 
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l«61.         the  second  section  of  the  Act,  entirely  ignoring  the  dia- 
Bratbrookb  entailing  deed  and  the  deed   of  appointment,  or  consi- 
^  ^    '       dering  them  only  as  "modifications'*  of  the  original  set- 
Attornby-    tlement;    the  inference  being  that  the   original   settlor 
may  still  be  treated  as  the  direct  predecessor  of  the  Ap- 
pellant, in  the  same  manner  as  if  the  entail  had  remained 
in  full  force  till  his  father's  death,  when  the  succession 
took  place. 

In  The  Attorney  General  v.  Sibthorp^  such  suggestions 
appear  to  have  been  made  both  from  the  bar  and  from 
the  bench ;  but,  according  to  the  rej)ort  of  the  case  («), 
the  ratio  decidendi  was,  "  that  the  Defendant  took  a  suc- 
cession under  a  disposition  made  by  himself,  within  the 
meaning  of  the  12th  section  of  the  Succession  Duty  Act, 
1853."  Mr.  Baron  Bramwell  there  says,  referring  to  other 
sections  of  the  Act,  *'  My  decision  does  not  proceed  on 
either  of  those  sections,  but  on  the  12th,  the  argument 
upon  which  seems  to  me  unanswerable." 

In  the  present  case  we  must  consider  under  what  dis- 
position the  succession  did  take  place.  A  new  disposi- 
tion having  been  made,  creating  quite  different  interests 
in  the  estates  from  those  created  by  the  will,  the  testates 
can  no  longer  be  considered  the  predecessor. 

The  object  of  the  12th  section  was,  to  prevent  any  one 
with  a  vested  estate  tail  in  remainder,  from  diminishing, 
by  his  own  act,  the  rate  of  succession  duty  to  which  he 
would  be  liable  if  he  did  not  deal  with  the  estate  till 
it  vested  in  possession. 

The  deeds  of  1841  and  1850  make  one  disposition  of 
the  estate  tail.     At  the  date  of  such  disposition,  the  De- 
fendant was  entitled  to  the  property  comprised  in  the 
succession  expectant  on  the  death  of  his  father,  who  died 
during  the  continuance  of  the  disposition^  and  after  the 

(n)  3  Hurl.  &  Nor.  424. 
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time  appointed  for  the  commencement  of  the  Act    There-         l^l* 
fore  the  Defendant  is  chargeable  with  duty  on  his  succes-    Bratbrookx 
sion  at  the  same  rate  as  if  no  such  disposition  had  been  J. 

made^  t. «.,  as  if  he  had  succeeded  to  the  estate  tail  under  the     Attoricey- 
will  of  Lord  Howard  de  Walderu     To  fix  this  rate  of  duty 
we  haye  only  to  see  who  would  have  been  the  prede- 
cessor if  the  disentailing  deed  had  not  been  executed. 

As  succession  duty  is  certainly  payable^  and  section  2 
does  not  apply,  it  seemed  to  be  admitted  at  the  bar  that 
the  case  would  come  within  the  12th  section,  unless  it 
can  be  brought  within  the  13th  section;  and  on  this 
section  the  counsel  for  the  Appellant  almost  exclusively 
relied.  But  the  13th  section  seems  to  me  to  have  been 
framed  to  meet  a  totally  different  state  of  things.  For 
here  the  successor  derives  from  his  father  no  portion  of 
the  interest  in  the  Audley  End  estates  he  took  by  the 
disentailing  deed  and  the  re-setUement ;  and  the  interest 
which  he  took  from  the  father  is  not  ^'distinguishable" 
(the  word  used  in  the  13th  section),  because  there  was 
no  such  interest  in  existence.  This  is  not  a  case  where 
the  successor  has  derived  his  interest  in  tiie  Audley  End 
estates  firom  more  predecessors  than  one. 

The  question  has  been  asked,  what  would  have  been 
the  effect  of  tiie  joint  power  of  appointment  being  exe- 
cuted in  favour  of  a  stranger  ?  That  stranger,  on  taking 
the  succession,  would  have  been  in  a  totally  different 
position  from  the  Appellant;  and  as  he  would  clearly 
have  taken  under  the  disposition  of  others,  the  duty 
to  be  i)aid  by  him  would  depend  upon  totally  different 
confflderations. 

A  seeming  hardship  is  urged,  because  the  Defendant, 
who  has  succeeded  his  father  and  his  grandfatiier  in  the 
occupation  and  enjoyment  of  the  Audley  End  estates,  is 
charged  with  duty  at  the  rate  of  10  per  cent     But  it 
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1861.        must  be  recollected  that  he  took  the  Audley  End  estates 
Bratbrookb  by  purchase  from  Ijord  Howard  de  Walden^  who  was  so 
^^  distantly  related  to  him^  that  the  rate  of  duty  is  the  same 

Attorney-  ^^  \£  they  had  been  strangers  in  blood  to  each  other,  and 
that  he  is  only  charged  at  the  same  rate  as  if  he  had  suc- 
ceeded under  the  will  of  Lord  Howard  de  Walden,  with- 
out his  voluntary  act  of  barring  the  entaiL 

I  consider  it  my  duty  to  remind  your  Lorddiips  of  the 
extreme  inconvenience  which  may  arise  from  departing 
from  the  broad  rule  laid  down  by  the  Court  of  Exche- 
quer, that  a  tenant  in  tail  in  remainder  cannot  vary  the 
succession  duty  to  which  he  will  be  liable,  by  barring  the 
entail  and  re-settling  the  estate.  Much  uncertainty,  much 
temptation  to  attempt  an  evasion  of  the  duty,  and  much 
litigation  would  arise,  if  regard  is  to  be  had  to  the  tenns 
on  which,  in  each  particular  instance,  the  estate  is  re- 
settled. The  tenant  in  tail  in  renuunder,  when  he  ban 
the  entiul,  may  if  he  pleases  alienate  the  estate,  and  no 
succession  duty  will  be  payable  by  him ;  but  if  he  re- 
settles the  estate  so  that  he  himself  shall  succeed  to  it  on 
the  death  of  the  tenant  for  life,  he  must  then  pay  the 
same  succession  duty  as  if  he  had  taken  under  the  origi- 
nal settlement. 

This  rule  seems  clear,  easily  to  be  applied,  and  not  pro- 
ductive of  any  hardship  beyond  that  felt  from  all  fiscal 
impositions.  In  construing  such  statutes,  we  cannot  con- 
sider what  is  fair  and  what  is  oppressive  in  taxation,  ex- 
cept with  a  view  to  get  at  the  probable  intentions  of  the 
legislature  where  a  doubt  arises.  But  the  legislature, 
having  certainly  enacted  that  in  respect  of  property  to 
which  an  individual  is  to  succeed  by  the  bountiful  pro- 
vision of  another,  succession  duty  is  to  be  paid  at  a  fixed 
rate,  no  oppressive  character  can  be  imputed  to  the  legis- 
lature, if  it  be  supposed  that  by  a  subsequent  enactment 
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it  18  provided  that  when  this  succession  vests  in  possession,         1861. 
the  individual  who  takes  it  shall  be  liable  to  pay  that    Braybbooks 
same  rate  of  succession  duty,  although  he  may,  by  his  own  vl 

act,  have  taken  what  in  point  of  law  is  a  different  interest    Attorn bt- 
in  the  property,  and  directed  how  the  whole  of  the  in- 
terest in  the  property  shall  hereafter  be  enjoyed. 

For  these  reasons,  I  am  of  opinion  that,  as  far  as  re- 
lates to  the  rate  at  which  the  succession  duty  is  to  be  paid, 
die  judgment  of  the  court  below  ought  to  be  affirmed. 

I  ought  to  mention,  that  since  this  opinion  was  written, 
by  the  courtesy  of  my  noble  and  learned  friend  Lord 
Kmffsdawn^  my  attention  has  been  particularly  drawn  to 
the  fifteenth  section  of  the  Succession  Duty  Act ;  and 
although  I  adhere  to  the  construction  I  had  put  upon  the 
twelfth  section,  I  think  that  the  decision  of  the  court  be- 
low may  be  supported  by  the  fifteenth  section,  which  may 
have  been  introduced  to  guard  more  cautiously  against 
the  rate  of  duty  on  succession  being  diminished  by  any 
intervening  disposition  of  the  settled  property. 

As  to  the  allowance  for  the  annuity,  after  doubt,  and 
with  hesitation,  I  differ  from  the  construction  put  by  tiie 
court  below  on  section  38,  which  enacts  that  **  where 
any  successor,  upon  taking  a  succession,  shall  be  bound  to 
rdinquish  or  be  deprived  ofsaij  other  property,  the  Com- 
miflsioners  shall,  upon  the  computation  of  the  assessable 
value  of  his  succession,  make  such  allowance  to  him  as 
may  be  just  in  respect  of  the  value  of  such  property." 
The  objection  to  the  claim  made  by  the  Defendant  for 
an  allowance  in  respect  of  the  annuity  of  1,200/.,  payable 
to  him  ?out  of  the  Audley  End  estates,  during  the  joint 
lives  of  his  father]  and  himself,  is,  that  this  annuity  no 
longer  existed  when  the  Defendant  took  the  succession  on 
which  the?duty  is  to  be  assessed,  the  annuity  having  then 
come  to  an  end  by  his  fatiier's  death.     K  the  section  had 
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1801.  only  contidned  ilie  words^  ''  shall  be  bound  to  relinquisL^ 

Bratbboou  any  other  property,"  I  should  have  readily  yielded  lo  th^^ 

(Lord)  argument  that  this  could  only  apply  to  property  whicfe:^ 

Attobnbt-  still  exists ;  but  the  words  ^^  or  be  deprived  of^  are  added^ 

Cj£nsr^l.  ^^j  j  ^jjjjq^  certainly  say  that  the  Defendant  has  nc 

been  deprived  of  the  annuity,  by  its  coming  to  an  end 
ihe  same  moment  when  he  succeeded  to  the  AudUy 
estates^  out  of  which  the  annuity  was  payable. 

I  ought  to  add,  that  I  entirely  approye  of  the  dedsi^^n 
of  the  Court  of  Exchequer  in  Re  Micklethtoait,  whioli 
was  questioned  by  Lord  Chief  Baron  Pollock^  in  Attorn^ey^ 
General  v.  Sibthorp ;  and  although  the  Micklethwait  case 
may  be  distinguished  from  the  present,  the  reasoning  o£' 
the  learned  Judges  who  decided  it  tends  to  favour  the 
construction  which  I  am  now  induced  to  put  upon  the 
thirty-eighth  section. 

I  must,  therefore,  advise  your  Lordships  to  affirm  the 
judgment  of  the  Court  of  Exchequer  as  to  the  rate  oT 
duty  to  be  charged,  and  to  reverse  it  as  to  the  allowance 
for  the  annuity. 

Lord  Wensleydalei 

My  Lords,  I  entirely  concur  in  that  part  of  the  opinion 
of  my  noble  and  learned  friend  on  the  woolsack,  in  which 
he  expresses  his  approval  of  the  decision  of  the  Court  oT 
Exchequer  in  the  case,  "  in  Re  Micklethwait^^  I  think  it 
quite  clear  that  the  Appellant  was  entitled  to  be  allowed 
the  value  of  the  annuity  of  1,200  /.  per  annum  which  he 
lost  on  his  coming  into  possession  of  the  estate  for  life  on 
the  death  of  the  late  Lord  Braybrooke.  The  acquisition 
of  the  life  estate  was  'beneficial  to  him  only  to  the  extent 
of  its  value  less  the  amount  of  the  annuity.  So  &r,  there- 
fore, at  all  events,  the  decree  of  the  Court  of  Exchequer 
in  this  case  must  be  varied. 
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But  in  my  noble  and  learned  friend's  opinion  upon  the         1861. 
principal  question  in  tliis  case^  I  cannot,  after  all  the  con-   Bratbrookb 
^deration  I  have  bestowed  upon  the  subject,  bring  myself  J. 

(o  igree.  Attornet- 

There  is  no  doubt,  that  if  the  entail  had  not  been  cut 
off,  and  the  estate  had  not  been  resettled.  Lord  Howard 
de  Walden  must  have  been  considered  as  the  predecessor, 
and  the  Appellant  the  successor ;  and  the  duty  to  be 
paid  on  the  death  of  the  late  Lord  Braybrookey  who  died 
fiLice  the  16  &  17  Vict  c.  51,  came  into  operation,  would 
We  been  ten  per  cent.,  according  to  his  relationship  to 
ibe  settlor.  Lord  Howard  de  Waldjm. 

The  question  is,  what  alteration  was  caused  by  the  sub- 
sequent settlements  made  by  the  disentailing  deed  of  the 
2lBtJuly  1841,  and  the  deed  of  appointment  of  the  1st 
January  1850  ? 

It  was  laid  down  by  the  Court  of  Exchequer,  in  the 
present  case  under  appeal,  in  conformity  with  the  previous 
decifflon  in  that  of  The  Attorney-General  v.  Sibthorp^  that 
family  settlements  made  no  difference  with  respect  to  the 
nite  of  duty.  I  conceive  that  this  is  an  erroneous  ground  of 
decision,  and  cannot  be  sustained.  Indeed,  it  was  not 
injigted  upon  by  the  Attorney-General  on  behalf  of  the 
Crown,  but  the  case  was  rested  upon  the  true  effect  of 
the  settlements  of  1841  and  1850^  and  that  is  now  to  be 
considered. 

1  have  felt  considerable  diflScidty  in  forming  my  opinion 
on  that  question,  and  I  doubt  much  whether  the  very 
Ale  framers  of  this  well-drawn  Act  of  Parliament  have 
distinctly  provided  for  this  particular  case ;  upon  the  best 
(^nsideration  I  can  give  this  subject,  I  feel  at  least  so 
much  doubt  upon  it,  that  I  think  that  the  duty  of  10  per 
<^t  cannot  be  imposed  upon  the  Appellant. 
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1861  •  There  are  three  instruments  under  which  the  Appel- 

B&A7BROOKB  laufs  interest  arises. 

(Lord)  rpj^^  gj.g^  jg  ^j^^  ^yj  ^£.  j^^^^  Howard  de  Walden,  dated 

Attornkt-  in  1796,  under  which  the  Appellant's  father  became 
tenant  for  life,  with  the  remainder  to  the  Appellant  in 
tail 

The  second,  the   disentailing  deed   executed  by  the 
Appellant  and  his  father  in  1841,  by  which  the  Audley  End 
estates,  subject  to  the  life  estate  in  the  father,  and  to  the 
estates  prior  to  the  estate  tail  limited  to  the  Appellant, 
were,  with  the  consent  of  the  father,  as  protector  of  the 
settlement,  granted  to  trustees,  to  such  uses  as  the  father 
and  son  should  jointly  appoint,  remainder  to  such  uses 
the  son,  after  the  father's  death,  should  appoint,  and  i 
default  of  appointment  to  the  son  for  life,  with  remaind 
to  his  first  and  other  sons  in  tail,  with  divers  remainde:x:^ 
over.     Though  the  life  estate  of  the  Appellant's  father 
was  unaffected  by  this  disentailing  deed,  the  Appellajot 
took  a  very  different  estate  from  what  he  had  befosre 
All  the  remainders  over  upon  his  estate  tail  were  barrel 
tliat  estate  converted  into  a  fee,  and  the  father  and  eon 
acquired  by  mutual  agreement  a  new  joint  power  ci 
appointment  by  which  the  whole  estate  might  be  di^ 
posed  of;  each  acquired  from  the  other  a  moiety  of  tliat 
joint  power  which  was  newly  created  by  that  instrument, 
and  never  existed  before.     This  gave  them  a  power  of 
disposing  of  the  estate,  the  same  as  if  they  had  been  the 
owners. 

The  third  deed  is  the  settlement  of  1st  January  1850,  by 
the  Appellant  and  his  late  father,  pursuant  to  that  power. 
New  considerations  were  reciprocally  given  as  the  price  of 
the  execution  by  that  deed  of  the  joint  power  acquired  by 
the  disentailing  deed.     The  late  lord  gave  up  a  charge  of 
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10,000  /•  and  upwards,  on  the  estate  which  he  was  entitled 

to.     He  charged  a  present  annuity  of  700  /.,  and,  in  the 

event,  which   happened,  of    the    Appellant's  marriage, 

1,200/.  a  year,  and  he  brought  into  settlement  very  large 

freehold  estates,  of  his  own.    The  son,  on  the  other  hand, 

gave  up  three  nominations  to  the  mastershp  of  Magdalen 

College,  Cambridge,  two  livings,  and  land,  parcel  of  the 

Audley  End  estates ;  and  agreed  to  confirm  some  leases, 

wluch  he  might  possibly  have  set  aside,  and  reduced  his 

estate  tail  in  the  Audley  End  estates  to  a  life  estate. 

This  seems  to  me  to  make  a  very  great  difierence  in 
position  of  the  parties.  By  the  disentailing  deed 
obtained  a  joint  power  of  appointment;  by  the  exer- 
cise of  that  power,  for  mutual  valuable  considerations, 
they  have  acquired  separate  interests,  entirely  difierent 
firom  those  they  took  under  the  will  of  Lord  Howard  de 
WaldoL  Under  that  will  the  son  would  have  taken  an 
estate  tail  in  remainder,  after  his  father's  life  estate,  in 
lands  incumbered  with  a  charge  in  favour  of  his  father  for 
10,000  /.  and  upwards.  By  the  new  mutual  agreement 
he  has  got  a  life  estate  in  land  unincumbered  with  that 
charge,  and  consequently  of  greater  value ;  he  has  ob- 
tained an  annuity,  payable  before  his  father's  death,  of 
1*200/.  a  year,  charged  on  those  lands,  and  a  life  interest 
,  on  other  extensive  estates.  But  he  has  purchased  those 
^vantages  not  merely  by  giving  up  his  estate  tail  in  the 
landB  left  by  Lord  Howard,  but  also  his  patronage  of 
Magdalen  College  for  two  lives,  two  advowsons,  and 
l^ds.  Who  can  say  what  part  of  this  life  estate  is  derived 
fiom  the  bounty  of  Lord  Howard  de  Walden  f 

In  my  opinion  he  has  entirely  a  new  interest,  derive  d 
{Mirtly  from  his  father,  partly  from  himself.  I  cannot 
^^^  that  the  Appellant  can  be  considered  as  taking  his 
•uccesaion  under  the  will  of  Lord  Howard  de  Walden, 
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1B61.        which  has  been  superseded  by  the  new  arrangement  made 
Bbaybrooke  by  the  father  and  the  son,  founded  upon  new  and  valuable 
^  J  ^        considerations.     A  part  of  the  Interest  of  the  Appellant 
Attornby-     was  taken  out  of  that  which  was  Lord  Howard  de  WaldeiCs 
estate,  but  Lord  Howard  was  not  the  donor  of  it.     And 
the  question  is,  I  think,  not  whether  the  interest  of  tbe 
Appellant  was  derived  out  of  his  estate^  but  whether  it 
was  derived  from  him  as  the  settlor. 

Upon  this  view  of  the  case,  I  think  the  second  section 
of  the  Act  applies  to  it.  I  should  say  that  in  making  those 
depositions  the  father  and  son  were  the  settlors,  and 
therefore  predecessors,  and  the  son  the  successor  in 
respect  of  his  ultimately  acquired  interest  in  the  succes- 
sion, and  the  duty  to  be  paid  would  correspond  with  that 
relation. 

Do  the  other  sections  of  the  Act  control  that  section, 
and  what  duty  do  they  impose  on  this  species  of  succes- 
sion ?  This  is  the  part  of  the  case  upon  which  it  is  im- 
possible not  to  feel  some  doubt. 

The  twelfth  section,  on  which  the  Attomey-Gentrd 
in  his  argument  at  the  bar,  and  my  noble  and  learned 
friend  the  Lord  Chancellor  in  the  opinion  which  he  has 
given,  rely,  does  not,  I  think,  apply  to  thig  case.  He 
section  Is  as  follows.     [His  Lordship  read  it;  see  ante]. 

It  seems  to  me  impossible  to  consider  the  disposition 
made  by  the  deed  of  1st  January  1850,  as  a  disposition  made 
by  the  Appellant,  whatever  might  have  been  said  if  there 
had  been  no  other  deed  than  the  disentalKng  deed  executed 
by  himself  and  his  fatlier  in  1841 ;  for  that  deed  left  his 
father's  life  estate  unaffected,  and  the  son  might  be  con- 
sidered as  so  settling  the  remainder  in  tail,  enlarged  into 
a  fee,  by  a  disposition  made  by  himself.  But  under  the 
deed  of  the  1st  January  1850, 1  think  the  disposition  is  not 
made  by  himself;  it  is  made  by  himself  and  his  father 
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jwDtly,  by  Tirtae  rf  the  newly  created  power,  quite  inde-        ifl6i. 
pcndendy  of  the  will  of  Lord  Howard  di  Walden,  which    Braybrookk 
pater  they  acquired    by  mutual    agreement,    in  part        ^  ^'  ^ 
ftonded  upon  valuable  considerations  wholly  collateral  to, 
nd  indepoident  of,  that  wilL 

I  have  satisfied  my  self  that  the  disposition  by  which  the 
Appellant  acquired  the  estate,  and  for  which  he  must  pay 
4e  proper  duty,  is  the  new  settlement  by  the  deed  of 
liiJamtary  1850,  and  not  the  will  of  Lord  Howard  de 
WaUen.  To  test  this,  let  us  suppose  that  Lord  Bray^ 
inoke  and  his  son,  the  Appellant,  had  executed  their  joyit 
power  of  appointment  in  favour  of  the  widow  or  a  son  of 
Lofd  Howard  (if  he  had  such),  would  the  former  have  paid 
IK)  duty,  the  latter  1  /.  per  cent.  ?  I  should  think  no  one 
would  maintain  that  less  than  10  /.  per  cent,  would  have 
been  payable  in  either  case.  Neither  of  them  would  have 
been  mdebted  to  the  bounty  of  Lord  Howard  for  the  estate 
io  acquired,  but  to  that  of  Lord  Braybrooke  and  his  son. 
In  that  case,  they  would  have  been  the  settlors  or  disponers. 
The  flection  which  seems  to  me  to  approach  the  nearest  to 
tUa  particular  case  is  the  13th ;  but  I  am  at  a  loss  to  dis- 
tiogniah  the  relative  proportions  of  the  interest  derived 
from  the  father  and  the  son  respectively.  The  result  is, 
tbat  I  do  not  see  my  way  to  any  other  conclusion  than 
tbat  the  Appellant,  as  successor  to  his  father,  ought  to 
piy  1 L  per  cent,  on  the  nominal  value  of  the  Audley  End 
estates,  deducting  therefrom  the  annuity  of  1,200  /.  a 
year. 

But  I  understand  firom  my  noble  and  learned  friend, 
Wd  Kmysdown^  from  his  communications  with  me,  that 
be  thinks  that  the  fifteenth  section  applies  to  this  case, 
>&d  that  the  Appellant  must  be  considered  as  holding  by 
alienation,  or  other  derivative  title,  from  the  person  origi- 
nally entitled  on  the  death  of  the  late  Lord  Braybrooke  ; 

VOL.  IX.  M 
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1861.         an(j  ii^^^  }jg  jg  therefore,  by  that  section,  chargeable  with 

^^f^^^T*"  ^^^y  ^^  respect  thereof  as  a  succession  at  the  same  time 

V.  and  at  the  same  rate  as  the  person  so  originally  entitled 

a^^f^'    would  be  chargeable  if  no  such  alienation  had  been  made 

or  derivative  title  created. 

This  view  of  the  case  has  not  been  presented  to  your 
Lordships  in  the  argument  at  your  Lordships'  bar,  nor 
does  it  appear  to  have  occurred  in  that  in  the  Court  of 
Exchequer ;  but,  nevertheless,  if  well  founded,  it  ought 
to  prevail.  But  I  think,  on  the  best  consideration  I  can 
give  to  the  subject,  the  15th  section  does  not  apply.  It 
is  meant  to  meet  the  simple  case  of  a  person,  having  a 
right  to  a  succession  within  the  meaning  of  the  Act, 
totally  alienating  that  right  to  another  person  before  the 
succession  opens;  or  carving  out  a  derivative  interest 
from  it;  in  which  case  the  section  provides  that  the 
assignee,  or  the  person  having  the  derivative  title,  shall 
stand  on  the  same  footing  as  the  assignor.  But  if  there 
is  something  different  from  a  mere  transfer  of  the  interest 
or  a  part  of  it,  if  there  is  a  title  conferring  a  new  succes- 
sion on  any  other  person,  then  the  15th  section  does  not 
apply,  as  appears  by  the  context ;  for,  after  having  pre- 
viously provided  for  the  case  of  expectant  property  being 
vested  in  another  at  the  time  of  the  passing  of  the  Act, 
it  provides  for  other  cases  after  the  passing  of  the  Act, 
and  enacts  that  it  shall  not  extend  to  alienations  confer- 
ing  a  new  succession. 

Now  the  great  point  wWch  to  my  mind  ie  foUy  esto- 
blished  is,  that  the  deed  of  1st  January  1850,  consti- 
tutes an  entirely  new  succession ;  it  was  a  complete  al- 
teration of  the  old  interests,  and  is  really  on  the  same 
footing  for  this  purpose  as  if  the  father  and  son  had 
bought  and  settled  a  new  estate  upon  the  same  uses  and 
trusts  as  are  mentioned  in  that  indenture.     That  arrange- 
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ment  is  the  root  of  the  title  of  the  Appellant,  and  not  a 
mere  transfer  or  alteration.  I  think,  therefore,  that  he 
is  not  liable  to  the  ten  per  cent.  duty. 

There  seems,  as  I  have  observed,  no  section  of  the  Act 
precisely  applicable  to  this  case.  The  one  that  approaches 
the  nearest  to  it  is  the  13th.  Will  the  successor  of  the 
Appellant,  who  takes  a  part  of  Lord  Howard  de  WaU 
djt9!%  estate,  but  not  from  him,  be  liable  to  pay  ten  per 
cent.  ? 

From  the  argument  at  the  bar,  it  appeai-s  that  the 
Appellant  is  willing  to  pay  1  L  per  cent  on  a  moiety  as 
derived  from  his  father.  No  proposition  is  better  esta- 
blished than  that  a  tax  cannot  be  imposed  on  a  subject 
unless  by  clear  words,  and  I  cannot  certainly  see  my  way 
to  the  conclusion  that  more  than  one  per  cent  on  a  life 
interest  in  a  moiety  can  be  recovered. 

I  have  to  add,  that,  at  all  events,  so  much  of  the  value 
of  the  property  as  would  be  required  to  satisfy  the  charge 
of  Lord  Braybroohe^ — 10,000  /.  given  up, — ought  not  to  be 
charged  with  duty  at  higher  value  than  one  per  cent.,  for 
that  part  of  the  value  was  derived  from  his  father. 

Lord  Kingsdown : 

My  Lords,  it  is  not  a  very  convenient  course  that  what 
has  passed  in  discussion  between  noble  Lords  in  the  con- 
sideration of  a  case,  should  be  adverted  to  when  judgment 
is  delivered.  The  opinion  which  I  have  formed  upon  this 
case  is  entirely  without  regard  to  the  15th  section,  to 
which  my  noble  and  learned  friend  has  referred.  If  it 
had  been  necessary  to  enter  into  the  consideration  of  that 
question,  I  should  probably  have  been  of  opinion,  with 
my  noble  and  learned  friend  on  the  woolsack,  as  to  the 
inference  to  be  drawn  from  that  section.  But  the  opi- 
nion which  I  now  desire  to  state  is  formed  without  refer- 
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1861.         ence  to  any  considerations  except  those  which  I  am  about 
Braybrookb  to  lay  before  your  Lordships. 

(Lord)  -gy  ^^^  Succession  Duty  Act  of  1853,  every  person 

Attorney-     succeeding  to  any  property  on  the  death  of  another  who 

dies  after  the  Act  comes  into  operation,  is  (with  certain 

exceptions)  subjected  to  the  payment  of  duty  upon  the 

value  of  his  succession. 

One  of  the  exceptions  is,  where  a  person  succeeds  im- 
der  a  disposition  made  by  himself ;  but  this  exception  is 
subject  to  the  qualification  that  '^  if,  at  the  date  of  such 
disposition,  the  person  making  it  shall  have  been  entitled 
to  the  property  comprised  in  the  succession  expectantly 
on  the  death  of  any  person  dying  after  the  time  appointed 
for  the  commencement  of  the  Act,  and  such  person  shall 
have  died  during  the  continuance  of  such  disposition," 
he  shall  be  chargeable  with  duty  on  his  succession  at  the 
same  rate  as  he  would  have  been  chargeable  with,  if  no 
such  disposition  had  been  made. 

Now  at  no  time,  as  it  seems  to  me,  was  Lord  Bray- 
brooke  entitled  to  any  interest  in  the  Audley  End  estates, 
except  in  expectancy  upon  the  death  of  his  father,  who 
died  after  the  Act  came  into  operation.  Under  the  will 
of  Lord  Howard  de  Walden^  he  was  entitled  to  an  estate 
tail  in  remainder  after  his  father's  life  estate.  Under  the 
disentailing  deed  of  1841,  his  estate  was  also  expectant 
on  his  father's  death,  and  it  was  equally  so  \mder  the  deed 
of  1850. 

Under  the  will  of  Lord  Howard  de  Walden^  he  was  liable 
to  the  payment  of  10  per  cent,  duty,  and  if  the  subse- 
quent deeds  are  to  be  considered  as  dispositions  made  by 
himself,  he  remains  liable  to  the  payment  of  that  rate  of 
duty. 

By  the  disentailing  deed  of  1841,  the  remainder  in  tail 
male  to  which  Lord  Braybrooke  was  entitled,  was  con« 
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yerted  into  a  remainder  in  fee ;  and  the  estate  was  settled 
subject  to  the  joint  power  of  appointment  in  the  father 
and  son,  to  such  uses  as  the  son,  if  he  should  survive  the 
father,  should  appoint;  and  in  default  of  appointment  to 
himself  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail  male. 

Though  in  law  a  new  estate  may  have  been  created  by 
this  deed,  it  seems  to  me  impossible  to  hold  that  it  is  not 
a  disposition  of  the  previous  estate  vested  in  the  son,  and 
a  disposition  under  which  the  son,  if  he  survives  his  father, 
takes,  if  he  thinks  fit  to  exercise  his  power,  an  absolute 
estate,  and  if  not,  an  estate  for  life. 

It  is,  I  think,  a  disposition  made  by  the  son,  of  an  estate 
which  he  previously  held,  and  liable  to  the  payment  of  duty 
at  10  per  cent ;  and  it  does  not  seem  to  me  sufficient  to 
deprive  it  of  that  character,  that  his  father,  as  protector 
of  the  settlement,  consented  to  it 

K  Lord  Braybrooke  had  succeeded  under  this  deed, 
I  think  he  must  have  been  subject  to  the  same  duty  to 
which  he  would  have  been  liable  if  no  such  deed  had 
been  executed,  viz.,  10  per  cent  In  fact,  however,  he 
succeeded  not  under  the  deed  of  1841,  but  under  the  deed 
of  1850 ;  and  the  estates  thereby  limited  were  created  by 
the  execution  of  a  joint  power  of  appointment  by  the 
father  and  son. 

The  question  by  which  I  have  been  embarrassed,  and 
on  which  I  confess  that  my  opinion  has  much  fluctuated, 
is  this :  Whether  the  deed  of  1850  is  not  to  be  considered 
as  the  joint  disposition  of  the  fiither  and  son,  and  whether 
the  father  is  not  to  be  considered,  under  the  13th 
section,  as  one  of  the  predecessors  from  whom  the  son 
derives  his  succession  ?  If  so,  it  would  be  necessary  to 
consider  whether  the  proportional  interest  derived  from 
the  father  is  distinguishable.     K  it  be  not,  the  father 
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^^*        would  be  treated,  as  to  one  moiety,  as  the  predecessor, 
^^"iST^*  and  the  son,  as  to  that  moiety,  would  be  chargeable  with 
V.  only  one  per  cent  duty.     This  was  the  point  mainly 

Gumjul'  urged  by  the  Appellant's  counsel  in  their  very  able  argu- 
ment at  your  Lordships'  bar.  But  after  much  considera- 
tion, I  have  arrived  at  the  conclusion  that  the  proposition 
so  advanced  cannot  be  maintained. 

In  the  first  place,  as  regards  the  form  of  the  convey- 
ance by  the  execution  of  a  joint  power,  the  general  rule 
of  law  is,  that  limitations  created  by  the  execution  of  a 
power  must  be  read  as  if  they  were  introduced  into  the 
deed  creating  the  power,  and  I  have  already  expressed 
my  opinion  that  the  deed  creating  the  power  must  be  con- 
sidered as  the  act  and  disposition  of  the  son. 

But  to  deal  with  the  case,  as  it  is  always  more  satis- 
factory to  do,  on  the  substance  and  real  efiect  of  the 
transaction,  does  the  son  take  any  estate  or  interest  what- 
ever, in  the  property  which  is  now  the  subject  of  dispute, 
from  the  disposition  of  the  father?    To  a  certain  extent 
he  does;   his  life  interest  is  increased  in  value  by  his 
father's  surrender  of  the   charge  on  the   reversion  of 
10,000/.,  and  to  that  extent,  I  think,  he  is  liable  to  only 
one  per  cent.  duty.     As  to  the  rest,  with  respect  to  the 
reversion  of  the  Audley  End  estate,  he  takes  no  interest 
whatever  from  the  father.     He  gives  up  a  great  deal,  but 
he  takes  nothing.    A  portion  of  the  estate  he  conveys 
away ;  he  gives  up  the  power  which  he  had  of  disputbg 
instruments  affecting  the  estate  executed  by  the  &ther; 
he  gives  up  the  absolute  power  over  the  property  which 
he  had  if  he  survived  the  father ;  he  becomes  tenant  for 
life  only  of  the  estate.     For  all  these  sacrifices  he,  no 
doubt,  receives  abundant  compensation  from  the  fi&ther, 
who  brings  into  settlement  estates  much  larger  than  that 
of  Audley  End.    And  to  the  extent  of  anything  which 


CASES  IN  THE  HOUSE  OF  LORDS.  183 

he  sacceeds  to  through  his  father's  disposition,  he   is         1861. 
charged  only  with  one  per  cent.     As  to  that  portion  of   BaiTBRooKB 
the  reversion  which  he  sold,  of  course  he  pays  nothing,  J, 

and  as  to  that  which  he  retained,  he  will  be  charged  on  Attornbt- 
the  value  of  a  life  interest  only.  The  amount  of  duty 
will,  of  course,  be  reduced,  but  the  rate  of  duty  must,  I 
think,  be  the  same  as  if  the  deeds  of  1841  and  1850 
had  never  been  executed.  This  seems  to  me  to  be  the 
result,  whether  we  regard  the  language  .of  the  Act,  the 
technical  rules  of  law,  or  the  substantial  truth  and  justice 
of  the  case. 

But,  on  the  other  hand,  I  think  that  a  person  taking  a 
succession  under  the  Act  is  to  pay  a  duty  only  upon  its 
value,  and  that  the  value  is  to  be  computed  by  taking 
into  account,  not  only  what  he  gains,  but  what  he  loses 
by  the  succession.  Here  Lord  Braybrooke  loses  his  an- 
nuity, in  respect  of  which  I  agree  with  the  lA)rd  Chanr 
cellar,  in  thinking  that  he  is  entitled  to  an  allowance. 
In  this  respect,  and  also  with  regard  to  the  10,000/. 
charge,  I  think  the  decree  below  must  be  altered. 

The  Lard  Chancellor.  The  judgment  of  the  Court  be- 
low will  be  varied.  It  is  only  upon  what  the  Appel- 
lant takes  under  the  will  of  Lord  Howard  de  Walden 
that  the  ten  per  cent,  is  to  be  charged.  It  cannot  be 
charged  upon  the  10,000  /.,  and  he  is  to  have  an  allow- 
ance for  the  annuity. 

Ordered,  that  the  decree  below  be  yaried,  so  far  as  relates  to  the 
annuity  of  1,200/.,  and  the  snm  of  10,134/.  5^.  8  </.,  the  House  being 
of  opinion  that  the  Appellant  is  chargeable  with  duty  on  the  Audky 
End  Estates,  at  the  rate  of  10/.  per  cent.,  but  that  he  is  entitled  to  an 
allowance  in  respect  of  each  of  the  sums  above  mentioned. 

Lords'  Journals,  19  March  1861. 
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Apiil  18. 

Quo 

Wctrranto, 

Charge  of 

Venue. 

e.  42. 
eS(7  Vict. 
C.89. 


John  Clerk        -        -        Plaintiff  in  Error. 

The  Queen  -        -        Defendant  in  Error. 

In  an  information  in  the  natur^  of  quo  warrcmto^  there  was,  after 
issue  joined,  a  suggestion  entered  on  the  record  '*  that  the  trial  of 
the  issue  may  he  more  conveniently  had "  in  M.  than  in  L.  The 
Defendant  appeared  at  the  trial  in  M. : 

Held,  that  for  the  purpose  of  securing  a  fiedr  trial,  the  Court  has  an 
inherent  power  to  change  the  venue ;  that  if  this  form  of  sugges- 
tion was  insufficient,  it  should  have  heen  demurred  to  ;  that  the 
Defendant  had  here  waived  all  ohjection  to  it  by  appearing  at  the 
trial,  and  that  it  was  no  ground  of  error. 


An  information  in  the  nature  of  quo  warranto  had 
been  filed  against  John  Clerk,  calling  on  him  to  show  hj 
what  authority  he  claimed  to  act  as  a  town  councillor  of 
the  borough  of  Liverpool.  The  venue  in  the  mar^n  of 
the  information  was  "  Liverpool.^  After  plea  and  repK- 
cation,  a  suggestion  was  (2d  March  1859)  entered  on 
the  record,  "  that  it  manifestly  appears  to  the  Court  here 
that  the  trial  of  the  said  issue  may  be  more  conveniently 
had  in  the  county  of  Middlesex  than  in  the  county  of  Lan- 
caster. Therefore,  &c."  The  postea  showed  that  the 
case  was  tried  before  "  a  jury  of  the  county  of  Middlesex.^^ 
The  verdict  was  for  the  Crown,  and  judgment  was 
given  thereon  in  the  usual  form.  Proceedings  in  error 
were  taken,  the  error  assigned  being  that  the  issue  joined 
"  was  tried  in  and  by  a  jury  of  the  county  of  Middlesex^ 
and  not  in  and  by  a  jury  of  the  county  or  place  where  the 
venue  in  the  said  information  is  laid ;  that  there  is  no 
statute  or  law  to  warrant  a  trial  of  the  said  issue  by  a 
jury  of  the  county  of  Middlesex  upon  a  suggestion  that 
the  trial  thereof  might  be  more  conveniently  had  in  that 
county  than  in  the  county  of  Lancaster.^  There  was 
joinder  in  error,  and  the  Court  of  Exchequer  Chamber 
(14  June  1860)  aflBlrmed  the  judgment     The  case  was 
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then  brought  up  to  this  House  on  the  question  of  the         1B61. 
sufficiency  of  the  order  for  the  change  of  venue.  Clerk 

V. 

Mr.  Brett  appeared  for  the.  Plaintiff  in  error. 

The  Lord  Chancellor  (Lord  Campbell).  Can  you  hope 
successfully  to  contend  that  the  Court  has  not  power  to 
direct  a  change  of  venue  when  it  thinks  that  the  case 
cannot  be  satisfactorily  tried  without  it  ?  The  suggestion 
was,  that  the  trial  could  not  properly  be  had  in  the  county 
of  Lancaster. 

Mr.  Brett.  The  objection  is,  that  it  was  only  stated, 
that  ''  it  might  be  more  conveniently  had  in  the  county 
of  Jdiddlesex.^  The  statute  of  quo  warranto,  18  EcL  1, 
c.  2,  8.  2,  expressly  directs,  that  for  saving  of  the 
costs  of  the  subjects,  all  trials  in  quo  warranto  shall  be 
had  before  the  Justices  on  their  circuits.  There  is  not 
enough  shown  on  the  record  here  to  warrant  the  departure 
from  this  statutory  rule.  The  change  of  venue  was  made 
by  an  order  of  Mr.  Justice  Williams  at  Chambers  upon 
an  ordinary  application  and  suggestion,  as  if  this  had  been 
an  action,  and  was  within  the  provisions  of  the  3  &  4 
Will.  4,  c  42,  s.  22,  that  it  would  be  "  more  conveniently  ^ 
tried  in  Middlesex.  No  such  change  can  properly  be 
made  unless  it  is  distinctly  suggested  and  shown  to  the 
-satisfaction  of  the  Court  that  justice  cannot  be  had  by  a 
trial  at  the  place  of  the  original  venue.  The  6  &  7 
Vict.  c.  89,  s.  5,  which  gives  to  the  Court  the  power  to 
fix  originally  the  venue  in  London  or  Middlesex,  gives  it 
no  power  upon  a  mere  suggestion  of  convenience  to  change 
the  venue  to  Middlesex  from  another  county. 

The  Lord  Chancellor.  Assuming  the  law  to  be  as 
stated,  I  should,  as  a  Judge  of  appeal,  looking  at  this  entry 
on  the  record,  consider  that  it  was  suggested  that  the 
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1861. 

Clerk 

i" 

The  QuBBN. 


trial  could  not  fairly  be  had  in  the  county  of  Lancaster, 
In  such  a  case  there  ia  an  inherent  power  in  the 
Court  to  change  the  venue.  If  the  suggestion  was  not 
made  in  the  proper  forrn^  it  ought  to  have  been  demurred 
to.     There  is  no  ground  of  error  here. 

Lord  Cranworth.    I  agree.     In  hoc  statu  there  is  no 
error. 

Lord  Chelmsford.  Before  the  House  can  set  aside  a 
verdict  and  judgment  on  such  a  ground^  it  must  be  satis- 
fied that  the  trial  was  altogether  void.  It  cannot  be 
asserted  to  have  been  so  here.  Assuming  that  the  order 
might  have  been  set  aside  as  irregular^  had  the  objection 
of  irregularity  been  taken  in  time,  yet»  as  the  Defendant 
appeared  at  the  trial  without  making  objection,  and  al- 
lowed the  trial  to  proceed,  he  must  be  taken  to  have 
treated  the  proceeding  as  regular. 

Mr.  Milward,  for  the  Defendant  in  Error,  applied  that 
the  judgment  should  be  affirmed,  with  costs. 

The  Lord  Chancellor.  Yes,  that  must  be  so. 

Judgment  affirmed,  with  costs. 

Lords'  Joumab,  18  April  1861. 


1861. 
April  11. 

Nullity  of 

Marriage, 

Delay, 


Fanny  Castleden     -    -    -    -  Appellant. 
George  Castleden  -    -    -    -  Respondent. 

Delay  in  institating  a  suit  for  nullity  of  marriage  on  the  ground  of 
impotence  is  not  an  absolute  bar  to  the  suit,  but  renders  it  neoee- 
sary  that  the  evidence  to  support  the  suit  should  be  of  the  clMmt 
and  most  satisfactory  kind : 

Where,  therefore,  a  woman  who  had  married  in  1834,  lived  with  ha 
husband  till  1888,  then  separated  from  him,  in  1853  caused  him 
to  be  sued  for  her  debts,  obtained  from  him  an  allowance,  whicb 
was  continued  till  October  1858,  and  in  November  1858  institatfld 
a  suit  for  nullity  of  marriage  on  the  ground  of  incompetence^  it 
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was  held,  that  she  was  bound  to  give  unequivocal  proof  of  the         1861. 

tnith  of  the  allegation  in  the  petition,  and  the  Lords  not  being  ^    ^'^ 
satisfied  that  the  evidence  was  of  that  character,  the  decree  of  the 

Court  below,  dismissing  the  petition,  was  confirmed.  CAtiLiiDBif. 

This  was  an  appeal  against  a  decision  of  the  Court 
Matrimonial  in  a  suit  instituted  by  the  Appellant  for 
nullity  of  marriage  on  account  of  alleged  incompetency  on 
the  part  of  the  husband. 

The  petition,  filed  23d  November  1858,  set  forth,  that 
on  the  I6ih  Decetnber  1834,  the  Petitioner,  then  a  spinster, 
of  the  age  of  eighteen  years,  was  married  to  the  Respon- 
dent, then  a  bachelor  of  the  age  of  thirty,  at  the  parish  of 
Wobum,  in  the  county  of  Bedford;  that  he  was  at  that 
time  incompetent,  and,  therefore,  she  prayed  that  the 
marriage  might  be  declared  nulL  The  Respondent, 
though  duly  cited,  did  not  appear.  Evidence,  which  it 
is  not  necessary  to  repeat,  was  taken  on  the  subject  of 
the  husband's  alleged  incompetency.  It  showed  that 
there  was  none  on  her  part.  In  the  course  of  this  evi- 
dence, it  appeared  that  the  Petitioner  lived  with  the 
Respondent  till  1838,  when  she  went  to  her  father's  house. 
She  afterwards,  for  many  years,  maintained  herself  by 
teaching.  During  this  period  she  was  attacked  by  an 
illness,  which  rendered  a  surgical  operation  necessary, 
and  the  surgeon  who  performed  it,  deposed,  "  I  found  so 
much  difficulty  in  making  the  examination,  that  I  was 
induced  to  ask  the  Petitioner  whether  it  was  possible 
that  the  marriage  had  been  consummated,  and  I  believe  she 
replied,  that,  to  the  best  of  her  knowledge,  it  had  not 
been.  I  recollect  that  the  condition  of  the  parts  was 
such  as  to  warrant  the  inference  that  it  had  not  been 
consummated.  There  was  no  imperfection  on  her  part  to 
render  consummation  impossible."  For  some  years  she 
was  anxious  again  to  live  with  her  husband :  she  expressed 
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1861.  a  desire  to  that  effect  down  to  1854.  In  1854,  being  fll, 
Castleden  and  the  Respondent  not  granting  her  any  assistance,  pro- 
Castlbden.  cecdings  were  taken  against  him,  in  the  character  of  her 
husband,  to  compel  payment  of  debts  she  had  incurred. 
He  then  made  an  allowance  of  20  /.  a  quarter,  which  was 
continued  till  October  1858,  at  which  time  he  wrote  to 
say  it  must  be  reduced  to  45/.  a  year.  In  November 
1858  this  suit  was  commenced.  The  learned  JWy«  Ordi- 
nary and  Mr.  Justice  Williams  were  of  opinion  (Mr. 
Baron  Bramwell  dissenting),  that  the  proof  of  incompe- 
tency was  not  so  complete  and  perfect  as  it  ought  to 
have  been,  considering  the  number  of  years  that  had  been 
allowed  to  elapse  between  the  marriage  and  the  insti- 
tution of  this  suit,  and  the  petition  for  nullity  was  dia- 
missed  (a).     This  appeal  was  then  brought. 

Mr.  Roundell  Palmer  and  Dr.  Spinhs  for  the  Ap- 
pellant : 

It  is  sufficient,  if  reasonable  evidence  of  such  a  matter 
is  given,  more  especially  where  the  husband,  though 
duly  cited,  does  not  appear.  There  is  here  evidence  of 
expressions  on  the  part  of  the  husband  which  amount  to 
a  confession  of  incompetency.  Delay  on  the  part  of  the 
wife,  who  is  the  injured  party,  is  of  small  consequence  as 
against  her,  though  delay  on  the  part  of  the  party  in 
whom  the  defect  existed  would  be  fatal,  Norton  v. 
Seton  (b)y  in  which  many  cases  are  collected.  Sir  /. 
Nicholl  there  said,  ^*  Here  the  maxim  applies  cur  tamdiu 
tacuit.  The  lapse  of  time  may  act  as  an  absolute  bar  to 
a  suit  not  brought  by  the  party  injured."  That  prin- 
ciple, looked  on  in  the  United  States  as  a  settled  prin- 
ciple of  the  law  of  England^  and  is  there  adopted  as  such, 

(a)  29  Law  Joum.  Div.   &  {h)  3  Phillim.  147. 

Matr.  Cas.  81. 
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Bishop's  Law  of  Marriage  (c).  Where,  in  a  suit  of  this  kind 
brought  12  years  after  marriage,  a  certificate  was  given 
that  the  petitioner  was  virffo  intacta  and  apta  viroy  and  the 
man's  confessions  in  conversation  with  two  medical  men 
were  proved  (though  he  afterwards  withdrew  to  France^ 
had  not  given  in  his  answer,  and  refused  to  undergo  any 
medical  examination),  the  case  was  held  to  be  substantiated 
and  the  Court  pronounced  for  nullity.  Pollard  v.  Wy- 
bourn  {dy  The  evidence  was  quite  as  strong  here. 
Oughton  {e)y  and  Sanchez  (/),  show  that  what  has  been 
done  here  entitles  the  petitioner  to  a  decree.  There  can- 
not be  a  doubt  on  this  evidence  that  there  has  not  been 
consunmiation,  and  if  so,  that  is  itself  evidence  of  incom- 
petency. Sparrow  v.  Harrison  {g\  where  there  was  a 
decree  for  nuUity  without  inspection. 

[Lord  Chelmsford  referred  to  Lord  StowelVs  opinion  in 
Guest  V.  Guest  (A),  and  in  Brooks  v.  Morgan  (t),  where  he 
said,  "  There  is  the  delay  of  16  months,  which  is  not  easily 
accounted  for,**  and  to  the  judgment  of  the  Privy  Council, 
as  delivered  by  Dr.  Lushington  in  Berrington  v.  Berring^ 
ton(J)y  all  of  them  showing  that  a  delay  in  bringing  the 
suit,  unless  most  satisfactorily  explained,  was  an  answer 
to  it] 

There  can  be  no  presumption  here  against  the  petitioner 
from  delay ;  she  expressly  accounts  for  her  delay  by  dis- 
like to  exposure,  and  by  incapability  to  incur  expense. 
On  the  latter  point  there  is  no  doubt  of  the  truthfulness 
of  the  explanation.  There  is  here  no  question  raised  as  to 
the  sincerity  of  the  proceeding — collusion  is  not  even  pre- 
tended— and  the  husband,  by  his  own  conduct,  prevents 

(ff)  3  Curt.  16. 
(A)  2  Hagg.  Cons.  Rep.  321. 
(t)  2  Hagg.  Cons.  Rep.  330. 
(j)  1  Spinks,  Ecc.  &  Adm. 


1801. 


(e)  3  Edit.  p.  410. 
(cT)  1  Hag^.  Ec.  Cas.  725. 
(e)  Ordo  Judiciomm,  vol.  i, 
tit  217. 


Castleden 
Castledkn. 


(/)  Lib.7,Di8p.  108. 


Rep.  248. 


190  CASES  IN  THE  HOUSE  OF  LORDS. 

1861.         the   Court  from  obtaining   the  specific  evidence  which 
Castledsn     would  render  all  doubt  upon  the  matter  impossible. 

9. 

CAfiTLEDEN. 

No  one  appeared  for  the  Respondent 

The  Lord  Chancellor  (Lord  Campbell): 

Mj  Lords,  I  must  say  that  I  should'  have  thought  it 
very  much  to  be  lamented  if  we  had  felt  it  our  duty  in 
this  case  to  reverse  the  decree.  I  think  it  would  not  be 
creditable  to  the  jurisprudence  of  England,  Here  is  the 
case  of  a  woman  who  lives  and  cohabits  four  years  with 
her  husband,  and  then  she  parts  with  him,  and  is  fully 
aware,  according  to  her  own  statement,  that  he  is  unable 
to  consummate  the  marriage.  She  remains  for  nearly  six- 
teen years  wishing  to  return  to  him  and  live  with  him  as 
his  wife,  and  during  that  time  she  allows  him  to  be  saed 
for  her  debts,  and  then,  in  the  year  1858,  twenty-four 
years  after  the  period  of  the  marriage,  she  commences 
her  suit. 

If  lapse  of  time  is  not  a  bar  (I  do  not  say  that  it  is  an 
absolute  bar),  at  all  events  we  must  require  after  such  a 
lapse  of  time  the  clearest,  strictest,  and  most  unequivocal 
evidence  of  the  facts  necessary  to  support  a  petition  that 
is  presented  for  a  declaration  of  nullity  of  marriage.  I 
think  there  is  not  anything  like  strict  and  judicial  proof 
of  non-consummation,  or  of  her  being  intact,  or  of  his 
impotence.  I  think  that  not  one  of  those  three  things  is 
proved  at  all  in  a  satisfactory  manner.  There  may  be 
suspicion  or  probability  of  non-consummation,  but  there 
is  no  strict  proof  of  it  There  is  not  proof  that  she  was 
virffo  intacta,  apta  viro.  Nor  is  there  proof  that  he  was 
impotent  either  from  rigidity,  or  malformation,  or  any 
other  cause. 

At  all  events,  lapse  of  time  is  most  important  with  re- 
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gard  to  the  evidence  which  shall  be  required.  It  is  said 
Uiat  stricter  evidence  than  that  which  has  been  produced 
cannot  now  be  given,  but  stricter  evidence  might  have 
been  given  if  she  had  brought  forward  this  suit  in  the 
year  1838,  or  at  some  subsequent  period,  much  before 
the  time  when  it  was  actually  brought.  But  she  makes 
no  such  attempt,  and  it  seems  to  me  that  she  does  not  now 
sue  on  account  of  what  is  supposed  to  be  the  general 
motive  for  a  woman  bringing  such  a  suit,  but  she  brings 
it  merely  because  he  has  ceased  to  support  her.  That  is 
the  reason,  and  the  only  reason,  why  the  suit  is  instituted. 
And  according  to  the  cases  that  have  been  referred  to, 
lapse  of  time,  coupled  with  that  indirect  motive,  is  con- 
sidered of  itself  an  absolute  bar. 

I  have  carefully  read  the  judgments  in  the  court  below, 
and  think  that  the  reasons  given  by  the  Judge  Ordinary  and 
Mr.  Justice  Williams  greatly  outweigh  the  observations 
made  by  Mr.  Baron  Bramwell,  and  that  the  Court  did 
well  to  dismiss  the  petition :  I  must  therefore  advise  your 
Lordships  that  this  appeal  should  be  dismissed.  This 
being  a  case  ex  parte,  nothing  is  to  be  said  about  costs. 

Lord  Chelmsford,  referring  to  what  he  had  said  in  the 
course  of  the  argument,  concurred  with  the  Lord  Chan- 
cellor. 

Lord  Kingsdown  was  of  the  same  opinion. 


1861. 
Castlsdsn 

V. 

Cabtlkdbn. 


Order  appealed  from  affirmed,  and  appeal  dismissed. 


Lords*  Journals,  11  April  1861 
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1861.  Maria  Smith,  and  another      -        -  Appellants. 

April  18.  George  Durant,  and  others    -        -  Respondents. 

Practice  ^here  an  Appellant  does  not  appear  to  support  his  appeal,  it  mi 

Dismissal  of  ^^  the  application  of  the  Respondent,  be  dismissed,  with  cost 


AppecU, 


On  this  case  being  called  on — 

Mr.  Roundell  Palmer  stated^  that  he  appeared  for  sorne 
of  the  numerous  Respondents,  others  being  represented  fcj 
Mr.  Selwyn.     The  Appellants  had  not  lodged  their  case. 
An  application  had,  therefore,  been  made  bj  the  Respon- 
dents to  the  Appeal  Committee,  and  the  Respondents  had 
been  allowed  the  option  whether  they  would  have  the 
case  heard  ex  parte,  or  would  allow  the  appeal  to  be  merely 
dismissed  for  non-prosecution.     In  order  to  prevent  any 
future  proceeding,  the  Respondents  elected  to  have  it 
heard  ex  parte y  and  if  their  Lordships  desired  it,  he  was 
ready  to  state  the  nature  of  the  case  (a).    And  at  all  events 
he  was  by  the  practice  entitled  to  ask  their  Lordsliips 
to  dismiss  the  appeal,  with  costs^  Martin  v.  D*Arcy  (6). 

The  Lords  directed  the  Appellants  to  be  formally  called 
at  the  bar. 

This  was  done ;  no  one  appeared  to  answer. 

The  Lord  Chancellor  (Lord  Campbell).  K  the  appeal 
was  simply  dismissed  for  non-prosecution,  the  Appellant 
might  apply  to  bring  it  forward  again ;  but  if  the  Re- 
spondents appear,  and  ask  for  judgment,  that  cannot  be 
done. 

Mr.  Palmer.  That  is  the  course  which  the  Respondents 
now  adopt ;  it  is  the  duty  of  the  Appellant  to  show  error 
in  the  court  below. 

The  Lord  Chancellor.  The  precedents  seem  to  be  quite 
conclusive.     There  was  a  similar  case  in  1848  (c). 
Appeal  dismissed,  with  costs. 

Lords  Journals,  18  April  1861. 

(a)  See  Jones  ▼.  Cannock^  3  H.  (c)  Wood  v.  Yimngy  Lords 
L,  Cas.  700.     (6)  Id.  61)8.  Journals,  26  June  1848. 
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James  W.  Brook  and  others         -        -    Appellants.  28.'    ' 

Charles   Brook   and    others  and  thel    _  ,         March  i,  18. 

.  ^  >   Hespondents.        

Attorney-General        -        .        -j         ^  Marriage. 

The  fonns  of  entering  into  the  contract  of  marriage  are  regulated  by  Lata 

the  lex  lod  contraetuty  the  essentials  of  the  contract  depend  upon  Prreanal 
the  Us  domieUii.  If  the  latter  are  contrary  to  the  law  of  the  domi-  Disability, 
cile,  the  marriage  (though  duly  solemnized  elsewhere)  is  there  void.        t^H^^!^^ 

The  Marriage  Act,  26  Geo.  2,  c.  33,  only  applies  to  the  forms  of  certain       ^l^' 
marriages  celebrated  in  this  country ;  it  does  not  touch  the  e8sen<«    2S  H.S  c.  7 
tiak  of  the  contract    It  is,  therefore,  only  territorial.  and  c.  16. 

The  5  &  6   JFilL  4,  c.  64,  affects  all  domiciled  English  subjects  ^^  ^-  B,  c.  38 . 
wherever  they  may  be  transiently  resident.    It  does  not  affect       ^    k±^' 
them  when  actually  domiciled  in  British  Colonies  acquired  by 
conquest,  where  a  different  law  exbts. 

The  marriage  of  a  man  with  the  sister  of  his  deceased  wife  is  declared 
by  the  28  Hen,  8,  c.  7,  to  be  contrary  to  God's  law  ;  and  though 
that  statute  itself  is  repealed,  its  declarations  are  renewed  in  the 
28  Hen,  8,  c  16,  and  32  Hen.  8,  c.  38,  which  are  in  force. 

Being  forbidden  by  our  law,  such  a  marriage  contracted  by  British 
subjects,  temporarily  resident  abroad,  but  really  domiciled  in  this 
country,  though  valid  in  the  foreign  country,  and  duly  celebrated 
according  to  the  forms  required  by  the  law  of  that  country,  b  abso- 
lutely void  here. 

A.  and  B.^  British  subjects,  intermarried  ;  B.  died  ;  A,  and  C,  (the 
lawful  sister  of  B,)y  being  both  at  the  time  lawfully  domiciled 
British  subjects,  went  abroad  to  Denmark,  where,  by  the  law,  the 
marriage  of  a  man  with  the  sister  of  bb  deceased  wife  is  valid,  and 
were  there  duly,  according  to  the  laws  of  Denmark,  married  : 

Held,  that  under  the  provisions  of  the  6  &  6  Will  4,  c.  64,  the  mar- 
riage in  Denmark  was  void. 

William  Leigh  BRooKy  of  Meltham  Hall,  in  the 

county  of  York,  married  in  May  1840,  at  the  parish 
church  of  Uuddersfield,  in  Yorkshire,  Charlotte  Armitaye, 
There  were  two  children  of  that  marriage,  Clara  Jane 
Brook  and  James  William  Brook.     In  October  1847,  Mrs. 
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1861.        Brook  died.     On  the  7th  June  1850,  William  Leigh  Brook 
Brook       was  duly,  according  to  the  laws  of  Denmarky  married  at 
Brook.      ^®  Lutheran  church  at  fVandsbeck,  near  Altona,  in  Den- 
markf  to  Emily  Armitaffe,  the  lawful  sister  of  his  deceased 
wife.     At  the  time  of  this  Danish  marriage^  Mr.  Brook 
and  Miss  Emily  Armitaye  were  lawfully  domiciled  in 
England^  and  had  merely  gone  over  to  Denmark  on  a 
temporary  visit.  There  were  three -children  of  this  union, 
Charles  Armitage  Brook,  Charlotte  Amelia  Brook,  and 
Sarah  Helen  Brook.     On  the  17th  September  1855,  Mrs. 
Emily,  the  second  wife  of  Mr.  Brook,  diedat  Frankfort  of 
cholera,  and  two  days  afterwards  Mr.  Brook  himself  died 
of  the  same  complaint  at   Cologne,  leaving  all  the  five 
children  him  surviving. 

Mr.  Brook,  in  the  early  part  of  the  day  on  which  he 
died,  executed  a  will,  by  which  he  disposed  of  his  property 
among  his  five  children,  and  appointed  his  brother  Charles 
Brook,  and  his  two  brothers-in-law,  John  and  Edioard 
Armitage,  his  executors  and  trustees.  In  consequence  of 
the  state  of  his  property  and  of  some  pending  purchases 
of  land,  and  afterwards  on  account  of  the  death  of  the 
infant  Charles  Armitage  Brook,  it  became  necessary  to 
institute  an  administration  suit,  and  a  bill  was  filed 
for  this  purpose  in  March  1856,  which  by  order  of  the 
Court,  was  amended,  and  in  July  1856,  a  supplemental 
bill  was  filed,  making  the  Attorney  General  a  party  to 
the  suit. 

The  causes  came  on  to  be  heard  in  March  1857,  before 
Vice  Chancellor  Stuart,  when  certain  inquiries  were 
ordered,  and  in  June  1857,  the  chief  clerk  certified  (among 
others)  the  facts  above  stated,  and  the  certificate  raised  the 
question  of  the  validity  of  the  marriage  at  Wandsbeck. 
Evidence  was  taken  on  this  subject,  and  several  declara- 
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tions  were  made  by  officials  and  hj  advocates  in  Hobiein,        ^^^ 
that  the  marriage  of  a  widower  with  the  sister  of  his       Bbook 
deceased  wife  was  perfectly  lawful  and  valid  in  Denmark       Bbook. 
to  all  intents  and  purposes  whatever. 

The  cause  ooming  on  for  hearing,  on  farther  directions, 
Yice-Chancellor  Stuart  called  in  the  assistance  of  Mr. 
Justice  Cretwell,  who,  on  the  4th  December  1857,  declared 
his  opinion  that  the  marriage  at  Wandsbeck,  was  by  the 
law  <^  England  invalid.  Vice-Chancellor  Stuart  on  the 
17th  AprU  1858,  pronounced  judgment,  fully  adopting 
this  opinion,  and  decreed  accordingly.  This  appeal  was 
then  brought 

Sir  F.  Kelly  and  Mr.  Malins  (Mr.  O.  Lake  Russell, 
Mr.  Cleasby,  and  Mr.  Freeman  with  them)  for  the 
Appellants: 

It  is  a  settled  rule  of  international  law,  that  every 
contract  must  depend  for  its  validity  on  the  law  of  the 
country  in  which  it  is  made.  Marriage  is  a  contract 
which  falls  within  this  rule.  Being  valid  where  it  is  made, 
its  validity  must  be  accepted  throughout  the  world.  There 
are  two  exceptions  to  this  general  principle  :  First,  where 
the  contract  is  malum  in  se.  Secondly  where,  though  valid 
in  the  country  where  made,  it  is  by  express  law  prohibited 
in  another  country,  and  all  the  subjects  of  this  latter 
country  are  forbidden  any  where  and  under  any  circum- 
stances to  enter  into  such  a  contract  (a).  The  question 
here  will  depend  on  this  second  exception. 

The  English  law  has  acknowledged  marriages  which 
would  have  been  invalid  in  this  country,  to  be  valid  if 
duly  celebrated  elsewhere.  Marriages  by  words  of  pre- 
sent acknowledgment  only  are  instances  of  this,  Compton 

(a)  Stoiy,  Coiifl.of  L., «.  82, 113, 114, 117, 123. 

n2 


196 


CASES  IN  THE  HOUSE  OF  LORDS. 


1861. 

Brook 

V. 

Brook. 


V.  Bearcroft,  {b)  so  as  even  to  entitle  the  wife  to  dower 
here.      Uderton  v.   Udertan  (c),   Ruding   v.    Smith  (d), 
Scrimshire  v.  Scrimshire  {e)y  in  which  last  case  the  rule 
was  distinctly  declared,  though  the  alleged  marriage  there 
was  held  to  he  void  as  being  contrary  to  the  law  of  tlie 
foreign  country,  as  well  as  of  the  domicile.     GayJl  (y),  w 
there  quoted  {g)y  for  the  principle  that  *'  constat  untm- 
quemque  aubjici  jurisdictioni  judicis^  in  eo  loco  in  quo  cow- 
traxit^  and  that  principle  was  acted  on  in  Harford  t. 
Morris  (A),  Butler  v.  Freeman  (t),  and  Roach  v.  Garvan{j), 
and  the  converse  of  it,  namely,  that  the  marriages  of  all 
subjects  celebrated  abroad  not  in  accordance  with  the  kx 
loci  are  invalid,  was  asserted  in  Middleton  v.  Janverin  (A). 
Personal  laws  have  no  extra  territorial  applicstion. 
Paul  Voety  and  other  authorities,  all  of  which  are  summed 
up  by  Story  (J).     A  contract  valid  where  made,  and 
capable  of  being  performed  anywhere,  may  be  enforced 
in  a  country  where  it  could  not  be  legally  made,  as  m 
the  case  of  the  usury  laws,  Harvey  v.  Archbold{m),  MU 
V.  Roberts  {n).     It  is  admitted  that  this  principle  is  not 
recognised  as  to  marriage  by  the  law  of  France,  but  then 
the  law  of  France  on  that  matter  is  an  exception  to  all 
laws.     The  Sussex  Peerage  case  (o),  is  not  an  exception 
to  this  rule,  for  it  was  held  there  that  the  words  of  the 
statute  expressly  attached  on  the  persons  of  a  particular 
family,  and  the  Duke  of  Sussex  was  one  of  that  family. 
But  for  that  peculiarity,  if  the  marriage  had  been  proved 


(b)  BuUer's  N.  P.  113,  114. 
See  2  Hagg.  Cons.  Rep.  444  n. 
(e)  2  H.  Bl.  145. 

(d)  2  Hagg.  Cons.  R^.  371. 

(e)  Id.  395. 

{/)  Lib.  2,  Ob8.36. 

(g)  2  Hagg.  Cons.  Rep.  408. 

(h)  Id.  423. 


(f )  Ambl.  303. 

(j)  1  Ves.  157. 

{i)  2  Hagg.  Cons.  Rep.  437. 

(/)  Confl.  of  Laws,  s.  7, 20-22. 

(m)  3  Ham.  8c  Cres.  626. 

(n)  3  Esp.  163. 

(o)  11  Clark  &  Fin.  85. 
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to  be  valid  by  the  law  of  Rome,  where  it  was  celebrated,  it        1861. 
would  have  been  valid  here  ;  and  so  it  was  held  in  Sarft       Bbook 
V.  Kelfy  (p),  where  no  such   personal  disability  existed.        Bbook. 
The  case  of  Biriwhistle  v.  Vardill  (y),  and  the  recent 
ease  of  Fenton  v.  Livingatone (r)y  may  both  be  put  aside, 
as  they  relate  rather  to  the  tenure  of  property  than  to 
the  law  of  marriage.      In   the  former,   especially,  the 
marriage  was  undoubtedly  valid,  and  the  only  question 
was  as  to  its  retroactive  effect  upon  landed  property  in 
England.    If  this  marriage  should  be  pronounced  invalid 
here,  though  validly  celebrated   in  Denmark^  it  must 
be  on  the  ground  that  such  marriages  are  invalid  as 
contrary  to  the  law  of  God,  but  that  is  not  expressly 
asserted  by  any  statute  in  this  country,  the  only  statute 
which  did  declare  it,  28  Hen.  8,  c.  7,  having  been  repealed. 

In  Sherwood  v.  Ray  {s)  it  was  considered  that  such  a 
marriage,  though  by  the  canon  of  1603  declared  to  be 
prohibited  by  the  law  of  God,  was  not  to  be  so  treated 
by  the  principles  of  the  law  of  England.  And  in  Westby 
V.  Weztby  {£)  Lord  Chancellor  Sugden  sustained  a  family 
arrangement,  the  very  object  of  which  had  been  to  com- 
promise family  differences  by  not  disturbing  a  marriage  of 
this  sort,  which  he  would  not  have  done  had  such  a  mar- 
riage been  contrary  to  Gt)d's  law. 

If  it  is  held  here  to  be  contrary  to  God's  law,  that  would 
make  a  marriage  between  two  Danish  subjects  invalid 
here  when  they  came  to  reside  in  this  country,  though 
it  had  been  perfectly  valid  in  their  own  country.  No 
such  monstrous  consequence  can  be  permitted.  It  can- 
not be  asserted  here  that  such  marriages  are  contrary  to 

{p)  3  Knapp  P.  C.  Cas.  257.  497. 

(q)  2  Clark  &  Fin.  671 ;  7  Id.  (#)  1  Curt.  173;  1  Moo.  P.C.C. 

805.  355. 

(r)  3  McQueen  Sc.  Ap.  Rep.  (0  2  Dru.  &  War.  502. 
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1861.  the  law  of  God^  for  those  which  took  place  before  this  last 
Brook  Act  are  by  that  very  Act  declared  valid,  and  it  cannot  be 
Bbook.  supposed  that  the  Legislature  would  thus  have  recognised 
that  which  it  intended  to  declare  to  be  contrary  to  Grod's 
law.  They  can  only  be  treated,  supposing  them  to  be 
within  the  provision  of  the  5  &  6  fVtlL  4,  c  54,  as  con- 
trary to  the  law  established  by  the  special  provisions  of 
that  statute.  [Lord  8t  Leonards :  Assuming  that  to  be 
80,  what  then?]  Then  the  statute  cannot  affect  mar- 
riages made  abroad  and  valid  where  made,  for  a  statute 
can  have  no  such  extra-territorial  application.  That 
principle  has  been  acted  on  in  many  cases  in  our  own 
Courts,  and  more  frequently  still  in  the  States  of  Norlh 
America,  where  the  variety  of  laws  is  great,  and  the 
occasions  of  conflict  between  them  frequent.  In  Greeu' 
wood  V.  Curtis  (ti),  a  balance  of  account  was  in  Massor 
chusetts  allowed  to  be  recovered,  though  the  account  con- 
sisted ahnost  entirely  of  the  value  of  negro  slaves ;  the 
contract  itself  being  made  in  a  State  where  such  a  contract 
was  legal,  though  wholly  illegal  in  the  State  of  Meusa* 
chusetts.  Li  the  same  manner,  in  Medway  v.  Needham  (r), 
a  marriage  between  a  mulatto  and  a  white  woman  made 
in  Rhode  Island^  where  it  was  lawful,  was  in  Massachw 
setts  treated  as  valid,  though  it  was  not  lawful  there;  and 
the  broad  poposition  laid  down  was,  that  a  marriage 
valid  in  the  country  where  it  is  entered  into  is  valid  in 
any  other  country,  and  that  too  even  though  it  should 
appear  that  the  parties  went  into  the  country  of  the 
contract  with  a  view  to  evade  the  laws  of  their  own 
country.  So  in  Sutton  v.  Warren  (w),  it  was  held  that  a 
marriage  valid  where  it  is  contracted  was  valid  in  the 
State  of  Massachusetts,  though  not  valid  by  the  laws  of 

(u)  6  Mass  Rep.  358.  (ir)  10  Mete.  Mass.  Rep.  451. 

(v)  16  Mass.  Rep.  167. 
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that  State)  if  it  was  not  incestuous  by  the  laws  of  nature*       ^8^* 
In  Wiyhiman  v.  Wightman  (x),  an  American  court  con-       Bbook 
sidered  whether^  there  being  no  statute  regulating  mar-       BwJok. 
liages  within  the  prohibited  degrees,  or  defining  what 
those  degrees  were,  the  Court  would  declare  marriages 
Yoid  between  persons  in  the  other  degrees  of  collateral 
sanguinity  or  aflinity. 

In  Simonin  v.  Mallae,  Sir  Cresswell  Cresswell  (y)  acted 
on  a  principle  the  opposite  of  which  he  adopted  in  the 
present  case.  A  marriage  between  two  French  subjects 
had  been  celebrated  in  this  country,  in  a  manner  valid 
here ;  it  was  invalid  by  the  law  of  France,  and  had  been 
80  declared  by  a  competent  Court  in  that  country ;  yet 
even  after  that  decision,  the  learned  Judge  dismissed  a 
suit  for  nullity  instituted  here.  If  that  was  a  correct  de- 
cision, because  the  marriage  was  good  in  the  country 
where  it  was  celebrated,  it  ought  to  govern  the  present. 

The  operation  of  the  statute  5  &  6  Will.  4,  c  54,  can- 
not be  extended  to  other  countries.  It  is  a  settled  prin- 
ciple of  law  that  where  a  statute  purports  to  operate  on 
contracts  or  any  other  acts,  so  as  to  avoid  them,  it  must, 
by  express  terms,  have  its  operation  extended  to  the 
colonies  and  to  foreign  countries,  or  that  operation  will 
be  limited  to  the  United  Kingdom.  There  are  no  such 
express  terms  in  this  statute ;  and,  on  the  contrary,  one 
part  of  the  United  Kingdom  itself,  namely,  Scot- 
land, is  distinctly  excepted  from  its  operation.  There  is, 
indeed,  the  expression  "  All  marriages,"  but  that  cannot 
mean  all  marriages  in  the  world ;  then  does  it  mean  all 
marriages  of  British  subjects?  In  order  to  have  that 
meaning,  the  expression  should  have  been  used — it  can- 
not be  implied,— and  certainly  not  implied  to  the  extent 

(x)  4  Johnst.  Cas.  in  Ch.  34a    (y)  20  Law  Jour.  Prob.  Cas.  07. 
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of  affecting  all  British  subjects  all  over  the  world.  It  is 
clear  that  it  cannot  apply  to  the  colonies  without  their 
being  directly  named. 

[Lord  St  Leonards.  May  not  the  law  affect  the  colo- 
nies without  their  being  named^  if  it  is  fitted  to  them  ?] 

No ;  Clark  on  Colonial  Law  (z).  Nor  can  it  affect 
British  subjects  in  foreign  countries ;  Santos  v.  Illidge  (a), 
where  the  selling,  by  British  subjects,  of  slaves  in  Brazil 
was  held  in  the  Exchequer  Chamber  to  be  legal,  even 
though  the  purchasing  of  them  there  might  be  a  felony 
in  a  British  subject ;  and  there  Mr.  Baron  Bramwell  ex- 
pressly went  on  the  principle  that  legislation  must  be  con- 
fined to  the  country  of  the  legislator,  a  principle  which 
had  been  previously  declared  in  the  most  express  terms 
in  the  opinion  declared  to  this  House  by  Lord  Chief  Baion 
Pollock  in  the  case  of  Jefferys  v.  Boosey  (J).  And,  in 
point  of  fact,  it  would  be  impossible  to  apply  this  law  to 
the  colonies,  for  in  them  we  have  millions  of  Roman  Ca- 
tholic fellow  subjects,  who  think  such  marriages  perfectly 
good.  Even  in  the  conquered  colonies  all  the  law  of  the 
conquering  state  does  not,  as  of  course,  prevail.  Such  a 
marriage  would  therefore  be  good  in  some  of  our  own 
conquered  colonies,  for  the  French,  Spanish^  or  Dutch 
laws,  which  permitted  it,  still  prevail  there.  The  pro- 
hibition of  it  which  existed  in  the  English  law,  is  an 
exception  to  the  law  of  the  rest  of  Europe,  unless  it  may 
be  that  of  the  little  Pays  de  Vaud  in  Switzerland^  It  can- 
not be  contended  that,  without  naming  our  colonies  or 
British  subjects  in  foreign  countries,  the  legislature  meant 
that  such  a  marriage  between  individual  British  subjects, 
wherever  contracted,  should  be  invalid.     Without  such 


{z)  p.  23  et  seq, 

{a)  29  Law  Jour.  C.  P.  848. 


(6)  4  H.  L.  Gas.  938. 
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expression  it  can  have  no  such  effect^  Clark  on  Colonial        1861. 
Law  (c).     K  it  had  been  intended  to  apply   to  them^        Brook 
nothing  was  easier  than  to  say  so;  the  absence  of  any       b^k, 
sach  declaration  is  conclusive  to  show  that  no  such  inten- 
tion was  entertained. 

The  Act  is  nothing  more  than  a  Local  Act,  with  a 
local  exception.  It  forbids  these  marriages  in  future  in 
England,  but  it  excepts  those  which  had  already  been 
contracted,  and  it  is  to  have  no  operation  in  Scotland.  K 
any  such  marriage  between  English  persons  had,  before 
the  passing  of  this  Act,  taken  place  in  Scotland,  where  it 
is  not  valid,  this  Act  would,  therefore,  have  had  the  effect 
of  rendering  such  marriage  valid  here,  for  it  makes  valid 
all  such  marriages  had  previously  to  the  passing  of  the 
Act,  The  only  object  of  the  Act  was  declared  by  Lord 
Chancellor  Lgndhurst,  on  the  Sussex  Peerage  case  {d), 
to  be  to  declare  that  void  which  was  before  only  voidable, 
and  so  get  rid  of  a  doubt  capable  of  affecting  most  preju- 
dicially parties  interested  in  the  question.  Without, 
therefore,  disputing  the  decision  in  The  Queen  v.  Chad- 
wick  (e),  it  is  contended  that  that  decision  cannot  affect 
marriages  which  have  taken  place  abroad.  Dr.  Radcliff, 
in  the  Ecclesiastical  Court,  in  Dublin,  held  that  an  Irish 
statute  similar  to  this,  the  9  Geo,  2,  c.  11,  did  not  follow 
Irish  persons  so  as  to  invalidate  a  minor's  marriage  duly 
contracted  in  Scotland,  according  to  Scotch  forms  (/). 

The  Attorney-General  (Sir  jR.  Bethell),  and  Mr. 
Wickens,  for  the  Crown : 

This  is  purely  a  question  of  English  law,  and  arises  in 
determining  the  right  of  succession  to  real  and  personal 

(c)  p.  16  and  n.  (/)  Stcek  v.  BraddeU,  Milw. 

(d)  11  Clark  &  Fm.  137.  Ecc.  (Ir.)  Rep.  1. 
{e)  11  Q.B.Rep.  173. 
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Brook 

V. 

Bbook. 


estete,  the  form  and  validly  of  Hie  contract  of  marriage 
deciding  the  title  by  heirship.     Birtwhistle  v.  Vardill  {g) 
is^  therefore^  expressly  applicable  to  this  case.     There 
are  here  five  propositions.     First,  the  lex  loci  determines 
the. form  of  the  contract.     Secondly,  the  capacity  of  the  ' 
parties  to  contract  is  determined  by  the  lex  loci  of  their 
domicile.     Thirdly,  that  even  supposing  the  contract  to 
have  been  duly  solemnised  according  to  the  law  of  Ae 
forum  of  its  constitution,  and  even  supposing  the  pardes 
to  have  the  capacity  to  contract,  yet,  if  there  is  anything 
in  the  contract  which  is  prohibited  by  English  law,  or  is 
at  variance  with  the  institutions  and  policy  of  the  Engluk  \ 
law,  the  contract  cannot  be  accepted  as  valid  in  an  Eng-  \ 
lish  court  of  justice.     These  are  the  general  principles^ 
that  must  be  applied  to  the  decision  of  this  case.     The 
particular  principles  to  be  added  are  these.     Fourth,  that 
by  the  Common  and  Statute  Law  of  England  all  subjects, 
if  within  the  prohibited  degrees  of  affinity,  are  incapable  of 
marriage,  and  a  contract  of  marriage  in  disregard  of  that 
law  is  void.     Fifthly,  there  is  a  marked  distinction  be- 
tween the  present  case  and  that  of  a  Scotch  marriage, 
which  is  admitted  in  the  English  courts  as  valid,  because 
the  parties  to  such  a  marriage  are  capable  of  manning, 
and  there  is  no  incapacity  created  or  declared  by  the 
English  Marriage   Act,   26   Geo.  2,  c.  33,  which  does 
not  prevent  the  marriage  of  minors,  but  only  relates  to 
the  observance  of  certain  forms  in  their  marriages :  forms 
that  of  course  cannot  be  required  out  of  England. 

There  is  nothing  in  the  comity  of  nations,  or  the  jus 
gentium,  which  affects  the  case,  Warrender  v.  Warren- 
der{h).     That  case  shows,  that  the  law  of  the  domicile 

iff)  7  Clark  &  Fin.  895.  Clark  &  Fin.  529,  531. 

(h)  Per   Lord    Brougham,    2 
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governs  ilie  marriage ;  for  there^  though  the  marriage,  as        1861. 

to  the    solemnisation,  was  English    the    domicile  was       Brook 

Scotch,  and  the  marriage  was  treated  as  a  Scotch  mar-       Bboox. 

riage.     The  law  of  all  countries  merely  adopts  the  lex 

loci  contractus  with  relation  to  the  solemnities  of  the 

marriage,  not  the  capacity  of  the  parties.     The  statute 

5  &  6  WilL  4,  c,  54,  is  of  universal  application  to  English 

subjects  as  its  expressions  are  imiversal  in  their  form. 

The  words  are,  "  aU  marriages,"  not  ^^  all  marriages  so* 

lemnised  in  England.^    Scotland  is  expressly  exempted 

firom  its  operation,  because  the  same  law  already  existed 

there.     The  sort  of  marriage  thus  forbidden  by  statute 

is,4n  Harris  v.  JHichs  (2),  described  as  incestuous,  so  that 

there  does  exist  a  legal  declaration  as  to  the  nature  of 

such  a  marriage,  even  if  the  28  Hen.  8,  c.  7,  should 

be  held  to  have  no  authority.     But  though  that  statute 

was  repealed,  its  declarations  of  the  forbidden  degrees 

are.  In  fact,  incorporated  into  the  32  Hen.  8,  c.  38,  which 

expressly  adopts  the  Levitical  degrees. 

The  parties  cannot  be  allowed  to  evade  the  law  of 
their  domicile  by  fraudulently  going  into  another  country 
to  do  that  which  the  law  of  their  own  country  has  for- 
bidden. Huberus  (j)  puts  the  very  case,  and  says,  **  Bra-- 
bantus  uxore  ductdy  dispensatione  Pontijicisy  in  gradu  pro-- 
kUntOf  si  htic  migret,  tolerahitur ;  at  tamen  si  Frisius  cum 
fratrisjUid  se  conferat  in  Brabantiam  ibique  nuptias  celc" 
bretf  hue  reversus  non  videtur  tolerandus;  quia  sic  jus 
nostrum  pessimis  exemplis  eluderetur  f^  and  he  looks  on 
these  personal  incapacities  as  tied  round  the  necks  of 
the  subjects.  As  to  this  question  of  personal  capacity 
Story  {K)  does  not  controvert  the  doctrine,  which  he 

(t)  2  Salk,  547.  B.  8. 

{))  De  Confl.  Leg.  bk.  I.  Ut.  3,     (i)  Conil.  of  Laws,  s.  50,  ct  teg. 


204  ^  CASES  IN  THE  HOUSE  OP  LORDS. 

1861.        admits  to  be  laid  down  in  the  same  manner  by  Froland^ 
Brook         Voet^  PothieVy  and  other  writers. 

Brook  ^^  '^^  ^^^^  assumed  throughout  this  argument  that 

this  marriage  would  be  valid  in  Denmark.  It  may  be 
doubtful  whether  that  is  so ;  but,  at  all  events,  it  is  not 
certain  that,  though  the  law  of  Denmark  holds  such  a 
marriage  among  its  own  subjects  to  be  valid,  it  would  not 
hold  it  to  be  invalid  as  contracted  between  persons  who 
were  the  subjects  of  a  country  where  it  was  forbidden,  and 
who  merely  came  to  Denmark  to  evade  their  own  law. 

Marriages  within  the  prohibited  degrees  were.  Hill  v. 
Good{t)y  void  by  the  common  law  of  England,  which 
was  founded  upon  God's  law ;  but  when  the  ecclesias- 
tical courts  attempted  to  enforce  that  law  to  the  extent 
of  declaring,  after  the  death  of  the  parents,  the  children 
to  be  illegitimate,  the  common  law  interfered  to  prevent 
that  consequence,  and  hence  grew  up  the  distinction  be- 
tween marriages  void  and  voidable.     The  latter  word  is 
not  quite  accurate.     It  should  have  been  said,  that  the 
marriage  was  void,  but  that  the  law  would  not  allow  it 
to  be  so  treated  after  the  death  of  one  of  the  parties. 
,  The  ecclesiastical  jurisdiction,  however,  continued  with 
regard  to  the  punishment  of  the  survivor,  as  Harris  v. 
Hicks{m)  expressly   declares.     In  such  marriages,  the 
persons  are   inhahiles.     If  so,  the  law  of  the  place  of 
celebration  cannot  make  them  habilesy  for  that  law  affects 
only  the  validity  of  the  forms  of  celebration ;  and  a  mar- 
riage may  be  good  in  the  place  of  celebration  and  yet  be 
bad  in  the  place  of  domicile,  and  that  was  the  case  in 
Simonin  v.  Mallac  (w),  which,  therefore,  is  not  inconsis- 
tent with  the  present.  Where  the  marriage  is  between  two 

(/)  Vaugh.  Rep.  302.  (»)  29  Law  Jour.  Prob.  &  M. 

(w)  2  Salk,  547.  07. 
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persons  who  are  not  domiciled  abroad^  they  cannot  set  up       1861. 
the  lex  loci  contractus,  except  for  the  forms  of  celebration.       Brook  • 
for  going  abroad  animus  redeundiy  they  carry  the  English       g^^^ 
law  with  thenu     In  Fenton  v.  Livingstone  {a)  this  House 
left  it  to  the  Scotch  courts  to  declare  whether  the  marriage 
there  contracted  was  incestuous  by  the  law  of  Scotland. 

It  is  impossible  to  use  language  stronger  than  that 
which  is  employed  in  this  statute.  It  leaves  the  law,  as 
to  capacity,  just  as  before,  but  it  declares  that  to  be  ab- 
solutely void  which  had  been  before  voidable  only  during 
the  life  of  both  the  parties. 

The  decision  in  Steele  v.  BraddelKjp)  does  not  affect 
die  present,  for  there  the  case  failed  because  proceedings 
had  not  been  instituted  in  the  time  limited  by  the  statute. 

Sir  F.  Kelly  J  in  reply,  referred  to  Swift  v.  Kelly  {q)  as 
a  case  in  which  a  marriage  had  been  sustained  solely 
because  it  was  good  by  the  law  of  the  place  where  it  was 
celebrated. 

The  Lord  Chancellor  (Lord  Campbell) : 

My  Lords,  the  question  which  your  Lordships  are  18  March, 
called  upon  to  consider  upon  the  present  appeal  is,  whether 
the  marriage  celebrated  on  the  9th  June  1850  in  the 
duchy  of  Holstein,  in  the  kingdom  of  Denmark,  between 
William  Leigh  Brook,  a  widower,  and  Emily  Armitage, 
the  sister  of  his  deceased  wife,  they  being  British  subjects 
then  domiciled  in  England,  and  contemplating  England 
as  their  place  of  matrimonial  residence,  is  to  be  con- 
sidered valid  in  England,  marriage  between  a  widower 
and  the  sister  of  his  deceased  wife  being  permitted  by 
the  law  of  Denmark  ? 

(o)  3  Macq.  Sc.  App.  Rep.  497.      {q)  3  Knapp,  P.  C.  Cas.  267. 
(p)  MUw.  Eoc.  Rep.  (Ir.)  1. 
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1861.  I  am  of  opinion  that  this  depends  upon  the  question 

Bbook       whether  such  a  marriage  would  have  been  held  illegal^ 

Brook.      ^^^  might  have  been  set  aside  in  a  suit  commenced  in 

England  in  the  lifetime  of  the  parties  before  the  passing 

of  statute  5  &  6  Will.  4.  c.  54,  conmionly  called  Lord  Lyndr 

hursfs  Act. 

I  quite  agree  with  what  was  said  by  my  noble  and 
learned  friend  during  the  argument  on  the  Sussex  peerage, 
that  this  Act  was  not  brought  in  to  prohibit  a  man  from 
marrying  his  former  wife's  sister,  and  that  it  does  not 
render  any  marriage  illegal  in  England  which  was  not 
illegal  before.     The  object  of  the  second  section  was  to 
remedy  a  defect  in  our  procedure,  according  to  which 
marriages  illegal,  as  being  within  the  prohibited  degrees 
either  of  afiinity  or  consanguinity,  however  contrary  to 
law,  human  and  divine,  and  however  shocking  to  the 
universal  feelings  of  Christians,  could  not  be  questioned 
after  the  death  of  either  party.  But  no  marriage  that  was 
before  lawful  was  prohibited  by  the  Act;  and  I  am  of 
opinion  that  no  marriage  can   now  be  considered  void 
under  it,  which,  before  the  Act,  might  not,  in  the  lifetime 
of  the  parties,  have  been  avoided  and  set  aside  as  illegaL 
There  can  be  no  doubt  that  before  Lord  Lyndhursfa 
Act  passed,  a  marriage  between  a  widower  and  the  sister 
of  a  deceased  wife,  if  celebrated  in  England,  was  unlaw- 
ful, and  in  the  lifetime  of  the  parties  could  have  been 
annulled.     Such  a  marriage  was  expressly  prohibited  by 
the  legislature  of  this  coimtry,  and  was  prohibited  ex- 
pressly on  the  ground  that  it  was  "contrary  to  Grod's 
law.'*    Sitting  here,  judicially,  we  are  not  at  liberty  to 
consider    whether  such   a  marriage  is  or  is  not  ^'con- 
trary to  God's  law,"  nor  whether  it  is  expedient  or  in- 
expedient. 
Before  the  Reformation  the  degrees  of  relationship  by 
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conBangninity  and  affinity^  within  which  marriage  was        1861. 
forbidden  were  ahnost  indefinitely  multiplied ;  but  the        Brook 
prohibition  might  have  been  dispensed  with  by  the  Pope,       Beook. 
or  those  who  represented  him.     At  the  Keformation,  the 
prohibited  degrees  were  confined  within  the  limits  sup- 
posed to  be  expressly  defined  by  Holy  Scripture,  and  all 
dispensations  were  abolished.  The  prohibited  degrees  were 
those  within  which  intercourse  between  the  sexes  was 
supposed  to  be  forbidden  as  incestuous,  and  no  distinction 
was  made  between  relationship  by  blood  or  by  affinity. 
The  marriage  of  a  man  with  a  sister  of  his  deceased  wife 
is  expressly  within  this  category.     Hill  v.  Good  (r)  and 
Reg.  y.  Chadwick  {s)  are  solemn  decisions  that  such  a 
marriage  was  illegal ;  and  if  celebrated  in  England  such 
a  marriage  unquestionably  would  now  be  void. 

Indeed,  this  is  not  denied  on  the  part  of  the  Appellants. 
They  rest  their  case  entirely  upon  the  fact  that  the  mar- 
riage was  celebrated  in  a  foreign  country,  where  the 
marriage  of  a  man  with  the  sister  of  his  deceased  wife  is 
permitted. 

There  can  be  no  doubt  of  the  general  rule,  that "  a  ' 
foreign  marriage,  valid  according  to  the  law  of  a  country 
where  it  is  celebrated  is  good  everywhere."  But 
while  the  forms  of  entering  into  the  contract  of  mar- 
riage are  to  be  regulated  by  the  lex  loci  contractus^  the 
law  of  the  country  in  which  it  is  celebrated,  the  essen- 
tials of  the  contract  depend  upon  the  lex  domiciiiif  the 
law  of  the  country  in  which  the  parties  are  domiciled  at 
the  time  of  the  marriage,  and  in  which  the  matrimonial 
residence  is  contemplated.  Although  the  forms  of  cele-  - 
brating  the  foreign  marriage  may  be  different  from  those 
required  by  the  law  of  the  country  of  domicile,  the  mar- 

(r)  Vaogh.  302.  (0  11  Q.  B.  Rep.  173, 206. 
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1861. 

Brook 

o. 
Brook. 


riage  may  be  good  everywhere.  But  if  the  contract  of 
marriage  is  such^  in  essentials^  as  to  be  contrary  to  the  law 
of  the  country  of  domicile,  and  it  is  declared  void  by  that 
law,  it  is  to  be  regarded  as  void  in  the  country  of  domicile, 
though  not  contrary  to  the  law  of  the  country  in  which  it 
was  celebrated. 

This  qualification  upon  the  rule  that  ^^  a  marriage  valid 
where  celebrated  is  good  everywhere,"  is  to  be  found  in 
the  writings  of  many  eminent  jurists  who  have  discussed 
the  subject. 

I  will  give  one  quotation  from  Huberus  de  Conflictu  Le- 
gum,  Bk.  1 ,  tit.  3,  s.  2, "  Rector  es  imperiorum  idcomiter  agvnty 
utjura  cujusque  populi  intra  terminos  ejus  exercita^  teneant 
tibique  suam  viniy  quatenus  nihil  potestati  aut  juri  alterius 
imperantis  ejusque  civium  prtBJudicetur,"  Then  he  gives 
'^  marriage  "  as  the  illustration :  "  Matrimonium  pertind 
etiam  ad  has  regulas.  Si  licitum  est  eo  locoy  ubi  contractual  el 
cekbratum  est,  ubique  validum  erit  effectumque  habebiii 
sub  eadem  exceptione^  prejudicii  aliis  nan  creandi  ;  cut  licet 
adderCy  si  exempli  nimis  sit  abominandi;  ut  si  tncesfum  juris 
gentium  in  secundo  gradu  contingeret  alicubi  esse permissum ; 
quod  vix  est  ut  usu  venire  possit^  Id.  sec.  8.  The  same 
great  jurist  observes :  **  Non  it  a  precise  respiciendus  est 
locus  in  quo  contractus  est  inituSy  ut  si  partes  alium  in  conr 
trahendo  locum  respexerinty  ille  nonpotius  sit  considerandus. 
Contraxisse  unusquisque  in  eo  loco  intelligitur,  in  quo  ut  soJr 
veret  se  obligavit.  Proinde  et  locus  matrimonii  contracti  turn 
tarn  is  esty  ubi  contractus  nuptialis  initus  est,  quam  tit  quo 
contrahentes  matrimonium  exercere  volueruntJ^  Id  &  10. 

Mr.  Justice  Story y  in  his  valuable  treatise  on  ^^  the  Con- 
flict of  Laws,"  while  he  admits  it  to  be  the  ^'  rule  that  a 
marriage  valid  where  celebrated  is  good  everywhere," 
says(<)  there  are  exceptions;  those  of  marriages  involving 

(0  S.  llda. 
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polygamy  and  incest^  those  positively  prohibited  by  the        1861. 
public  law  of  a  country  from  motives  of  policy ,  and  those       Brook 
celebrated  in  foreign  countries  by  subjects  entitling  them-       BwJok 
selves^  under  special  circumstances,  to  the  benefit  of  the 
laws  of  their  own  country,  he  adds  («),  "  in  respect  to  the 
first  exception,  that  of  marriages  involving  polygamy  and 
incest,  Christianity^is  understood  to  prohibit  polygamy 
and  incest,  and,  therefore,  no  Christian  country  would 
recognise  polygamy  or  incestuous  marriages;  but  when 
we  speak  of  incestuous  marriages  care  must  be  taken  to 
confine  the  doctrine  to  such  cases  as  by  the  general  con- 
sent of  all  Christendom  are  deemed  incestuous/'     The 
conclusion  of  this  sentence  was  strongly  relied  upon  by 
Sir  FiuRoy  Kelly y  who  alleged  that  many  in  England 
approve  of  marriage  between  a  widower  and  the  sister  of 
his  deceased  wife;  and  that  such  marriages   are   per- 
mitted in  Protestant  states  on  the  Continent  of  Europe 
and  in  most  of  the  States  in  America. 

Sitting  here  as  a  judge  to  declare  and  enforce  the  law 
of  England  as  fixed  by  King,  Lords,  and  Commons,  the 
supreme  power  of  this  realm,  I  do  not  feel  myself  at 
liberty  to  form  any  private  opinion  of  my  own  on  the 
subject,  or  to  inquire  into  what  may  be  the  opinion  of  the 
majority  of  my  fellow  citizens  at  home,  or  to  try  to  find 
out  the  opinion  of  all  Christendom.  I  can  as  a  judge 
only  look  to  what  was  the  solemnly  pronounced  opinion 
of  the  legislature  when  the  laws  were  passed  which  I  am 
caUed  upon  to  interpret.  What  means  am  I  to  resort  to 
for  the  purpose  of  ascertaining  the  opinions  of  foreign 
nations  ?  Is  my  interpretation  of  these  laws  to  vary  with 
the  variation  of  opinion  in  foreign  countries  ?  Change  of 
opinion  on  any  great  question,  at  home  or  abroad,  may  be 

(tf)  S.  114. 
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1861.        a  good  reason  for  the  legislature  changing  the  law,  but 
Brook       can  be  no  reason  forjudges  to  vary  their  interpretation  of 

Br<Jok.      the  kw. 

Indeed,  as  Story  allows  marriages  positively  prohibited 

by  the  public  law  of  a  country,  from  motives  of  policy,  to 

form  an  exception  to  the  general  rule  as  to  the  validity 

of  marriage,  he  could  hardly  mean  his  qualification  to 

apply  to  a  country  like  England^  in  which  the  limits  of 

marriages  to  be  considered  incestuous  are  exactly  defined 

by  public  law. 

That  the  Parliament  of  England  in  firaming  the  pro- 
hibited degrees  within  which  marriages  were  forbidden, 
believed  and  intimated  the  opinion,  that  all  such  mar- 
riages were  incestuous  and  contrary  to  God's  word  I  can- 
not doubt  All  the  degrees  prohibited  are  brought  into 
one  category,  and  although  marriages  within  those  de- 
grees may  be  more  or  less  revolting,  they  are  placed  on 
the  same  footing,  and  before  English  tribunals,  till  the  law 
is  altered,  they  are  to  be  treated  alike. 

An  attempt  has  been  made  to  prove  that  a  marriage 
between  a  man  and  the  sister  of  his  deceased  wife  is  de- 
clared by  Lord  Lgndhursfs  Act  to  be  no  longer  incestu- 
ous. But  the  enactment  relied  upon  applies  equally  to 
all  marriages  within  the  prohibited  degrees  of  afi&nity,  and 
on  the  same  reasoning  would  give  validity  to  a  marriage 
between  a  step-father  and  his  step-daughter,  or  a  step- 
son and  his  step-mother,  which  would  be  little  less  revolt- 
ing than  a  marriage  between  parties  nearly  related  by 
blood. 

The  general  principles  of  jurisprudence  which  I  have 
expounded  have  uniformly  been  acted  upon  by  English 
tribunals.     Thu8>  in  the  great  case  oi  Hill  v.  Good{v)y 

{v)  Vaugh.  Rep.  802. 


CASES  IN  THE  HOUSE  OF  LOllDS.  211 

Lord  Chief  Justice  Vaughan  and  his  brother  Judges  of        J  861. 
the  Gonrt  of  Common  Pleas^  held,  that  "  When  an  Act       Brook 
of  Parliament  declares  a  marriage  to  be  against  God's       Brook 
kw,  it  must  be  admitted  in  all  courts  and  proceedings  of 
the  kingdom  to  be  so.'' 

In  Harford  Y,  Morris  (u?)  the  great  judge  who  presided  ' 
clearly  indicates  his  opinion,   that  marriages  celebrated 
abroad  are  only  to  be  held  valid  in  England^  if  they  are 
according  to  the  law  of  the  coimtry  where  they  are  cele- 
brated, and  if  they  are  not  contrary  to  the  law  of  England.  * 
He  adds,  **  I  do  not  say  that  foreign  laws  cannot  be  re- 
ceived in  this  court,  in  cases  where  the  courts  of  that 
country  had  a  jurisdiction.     But  I  deny  the  lex  loci  uni- 
versaUy  to  be  a  foundation  for  the  jurisdiction,  so  as  to 
impose  an  obligation  upon  the  court  to  determine  by  those 
foreign  laws." 

I  will  only  give  another  example,  the  case  of  War^ 
render  v.  Warrender  (x),  in  which  I  had  the  honour  to  be 
counsel  at  your  Lordships'  bar.  Sir  George  Warrender, 
bom  and  domiciled  in  Scotland^  married  an  Englishwoman 
ill' England  according  to  the  rites  and  ceremonies  of  the 
church  of  England;  but  instead  of  changing  his  domicile, 
he  meant  that  his  matrimonial  residence  should  be  in 
Scotland^  where  he  had  large  landed  estates,  on  which 
his  wife's  jointure  was  charged.  Having  lived  a  short 
time  in  Scotland,  they  separated.  Sir  George,  continuing 
domiciled  in  Scotland,  commenced  a  suit  against  her  in 
the  Court  of  Session,  for  a  dissolution  of  the  marriage  on 
the  ground  of  adultery  alleged  to  have  been  committed  by 
her  on  the  continent  of  Europe.  It  was  objected 
that  this  being  marriage  celebrated  in  England,  a 
country  in  which  by  the  then  existing  law,  marriage  was 
indissoluble,  the  Scotch  court  had  no  jurisdiction  to  dis- 

(v)2  Hagg.  Cod.  Rep.  423, 434.  (x)  2  Clark  &  Fin.  488. 
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1861.  solve  the  marriage^  and  Lolly*s  case  was  relied  upon,  in 
Brook  which  a  domiciled  Englishman  having  been  married  in 
Brook.  Englandy  and  while  still  domiciled  in  England,  having 
been  divorced  by  decree  of  the  Court  of  Session  in  Scot- 
landy  and  having  afterwards  married  a  second  wife  in 
England,  his  first  wife  being  still  alive,  he  was  convicted 
of  bigamy  in  England^  and  held  by  all  the  judges  to  have 
been  rightly  convicted,  because  the  sentence  of  the 
Scotch  court  dissolving  his  first  marriage  was  a  nullity. 
But  your  Lordships  unanimously  held  that  as  Sir  George 
Warrender  at  the  time  of  his  marriage  was  a  domiciled 
Scotchman,  and  Scotland  was  to  be  the  conjugal  residence 
of  the  married  couple,  although  the  law  of  England 
where  the  marriage  was  celebrated,  regulated  the  cere- 
moniak  of  entering  into  the  contract,  the  essentials  of  the 
contract  were  to  be  regulated  by  the  law  of  Scotland, 
in  which  the  husband  was  domiciled,  and  that  although 
by  the  law  of  England,  marriage  was  indissoluble,  yet  as 
by  the  law  of  Scotland,  the  tie  of  marriage  might  be 
judicially  dissolved  for  the  adultery  of  the  wife,  the  suit 
was  properly  constituted,  and  the  Court  of  Session  had 
authority  to  dissolve  the  marriage. 

It  is  quite  obvious  that  no  civilised  state  can  allow  its 
domiciled  subjects  or  citizens,  by  making  a  temporary 
visit  to  a  foreign  country  to  enter  into  a  contract,  to  be 
performed  in  the  place  of  domicile,  if  the  contract  is  for- 
bidden by  the  law  of  the  place  of  domicile  as  contrary  to 
religion,  or  morality,  or  to  any  of  its  fundamental  institu- 
tions. 

A  marriage  between  a  man  and  the  sister  of  his  deceased 
wife,  being  Danish  subjects  domiciled  in  Denmark,  may 
be  good  all  over  the  world,  and  this  might  likewise  be  so, 
even  if  they  were  native  bom  English  subjects,  who  had 
abandoned  their  English  domicile,  and  were  domiciled  in 
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Denmark,     But  I  am  by  no  means  prepared  to  ihjy  that        1861. 
the  marriage  now  in  question  ought  to  be,  or  would  be,       Brook 
held  valid  in  the  Danish  courts,  proof  being  given  that  the       Bbook 
parties  were  British  subjects  domiciled  in  England  at  the 
time  of  the  marriage,  that  England  was  to  be  their  matri- 
monial residence,  and  that  by  the  law  of  England  such  a 
marriage  is  prohibited  as  being  contrary  to  the  law  of 
Grod.     The  doctrine  being  established  that  the  incidents 
of  the  contract  of  marriage  celebrated  in  a  foreign  country 
are  to  be  determined  according  to  the  law  of  the  country 
in  which  the  parties  are  domiciled  and  mean  to  reside,  the 
consequence  seems  to  follow  that  by  this  law  must  its 
validity  or  invalidity  be  determined. 

Sir  FitzRay  Kelly  argued  that  we  could  not  hold  this 
marriage  to  be  invalid  without  being  prepared  to  nullify 
the  marriages  of  Danish  subjects  who  contracted  such  a 
marriage  in  Denmark  while  domiciled  in  their  native 
country,  if  they  should  come  to  reside  in  England.  But  on 
the  principles  which  I  have  laid  down,  such  marriages,  if 
examined,  would  be  held  valid  in  all  English  courts,  as 
they  are  according  to  the  law  of  the  country  in  which  the 
parties  were  domiciled  when  the  marriages  were  cele- 
brated. 

I  may  here  mention  another  argument  of  the  same  sort 
brought  forward  by  Sir  FitzRoy  Kelly y  that  our  courts 
have  not  jurisdiction  to  examine  the  validity  of  marriages 
celebrated  abroad  according  to  the  law  of  the  country  of 
celebration,  because,  as  he  says,  the  Ecclesiastical  Courts, 
which  had  exclusive  jurisdiction  over  marriage,  must 
have  treated  them  as  valid.  Bu\,  I  do  not  see  anything 
to  have  prevented  the  Ecclesiastical  Court  from  examin- 
ing and  deciding  this  question.  Suppose  in  a  probate 
suit  the  validity  of  a  marriage  had  been  denied,  its  validity 
must  have  been  determined  by  the  Ecclesiastical  Court, 

o3 
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1861,        according  to  the  established  principles  of  jurbprudence^ 
Brook        whether  it  was  celebrated  at  home  or  abroad. 
Brook.  ^^^   FitzRoy  Kelly  farther  argued  with  great  force, 

that  both  Sir  Cresswell  Cresswell  and  Vice  Chancellor 
Stuart  have  laid  down  that  Lord  Lyndhurst^s  Act  binds  all 
English  subjects  wherever  they  may  be^  and.preyents  the 
relation  of  husband  and  wife  from  subsisting  between  any 
subjects  of  the  realm  of  England  within  the  prohibited 
degrees.  I  am  bound  to  say,  that  in  my  opinion  this  is 
incorrect,  and  that  Lord  LyndhursfB  Act  would  not  affect 
the  law  of  marriage  in  any  conquered  colony  in  which  a 
different  law  of  marriage  prevailed,  whatever  effect  it 
might  have  in  any  other  colony.  I  again  repeat  that  it  was 
not  meant  by  Lord  Lyndhursfs  Act  to  introduce  any  new 
prohibition  of  marriage  in  any  part  of  the  world.  For 
this  reason,  I  do  not  rely  on  the  Sussex  Peerage  Case  as 
an  authority  in  point,  although  much  reliance  has  been 
'  placed  upon  it ;  my  opinion  in  this  case  does  not  rest  on 
the  notion  of  any  personal  incapacity  to  contract  such  a 
marriage  being  impressed  by  Lord  Lyndhursf^  Acton 
all  Englishmen ,  and  carried  about  with  them  all  over  the 
world ;  but  on  the  ground  of  the  marriage  being  pro- 
•  hibited  in  England  as  "  contrary  to  God's  Law." 

I  will  now  examine  the  authorities  relied  upon  by  the 
counsel  for  the  Appellants.  They  bring  forward  nothmg 
from  the  writings  of  jurists  except  the  general  rule, 
that  contracts  are  to  be  construed  according  to  the  Ux  loci 
contractus,  and  tlie  saying  of  Story  with  regard  to  a  mar- 
riage being  contrary  to  the  precepts  of  the  Christian 
religion,  upon  which  I  have  already  commented. 

But  there  are  various  decisions  which  they  bring  for- 
ward as  conclusive  in  their  favour.  They  be^  with 
Compton  V.  Bearcrofty  and  the  class  of  cases  in  which  it 
was  held  that  Gretna  Green  marriages  were  valid  in  Eng^ 
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hmd,  notwithstanding  Lord  Hardwicke*%  Marriage  Act,        1861. 
26  Geo.  2,  c  33.     In  obserying  upon  them,  I  do  not  lay       Brook 
any  etress  on  the  proviso  in  this  Act  that  it  should  not       Beook. 
extend  to  marriages  in  Scotland  or  beyond  the  seas ;  this 
being  only  an  intimation  of  what  might  otherwise  have 
been  inferred,  that  its  direct  operation  should  be  con* 
fined  to  Englandy  and  that  marriages  in  Scotland  and 
beyond  the  seas  should  continue  to  be  viewed  accord- 
ing to  the  law  of  Scotland  and  countries  beyond  the 
seas,  as  if  the  act  had  not  passed.     But  I  do  lay  very 
great  stress  on  the  consideration  that  Lord  Hardunck^a 
Act  only  regulated  banns  and  licenses,  and  the  formalities 
by  which  the  ceremony  of  marriage  shall  be  celebrated. 
It  does  not  touch  the  essentials  of  the  contract  or  pro- 
hibit any  marriage  which  was  before  lawful,  or  render  any 
marriage  lawful  which  was  before  prohibited.     The  for- 
malities which  it  requires  could  only  be  observed  in  £'ny- 
land,  and  the  whole  frame  of  it  shows  it  was  only  territo- 
riaL     The  nullifying  clauses  about  banns  and  licenses 
can  only  apply  to  marriages  celebrated  in  England.    In 
this  class  of  cases  the  contested  marriage  could  only  be 
challenged  for  want  of  banns  or  license  in  the  prescribed 
form.     These  formalities  being  observed,  the  marriages 
would  all  have  been  unimpeachable.     But  the  marriage 
we  have  to  decide  upon  has  been  declared  by  the  legisla- 
ture to  be  "  contrary  to  God's  law,"  and  on  that  ground 
it  is  absolutely  prohibited.     Here  I  may  properly  intro- 
duce the  words  of  Mr.  Justice  Coleridge  in  Rep.  v.  Chad- 
wick  (y),  "  We  are  not  on  this  occasion  inquiring  what 
God's  law  or  what  the  Levitical  law  is.     If  the  Parlia- 
ment of  that  day  [^Hen.  8]  legislated  on  a  misinterpreta- 
tion of  God's  law  we  are  bound  to  act  upon  the  statute 
which  they  have  passed." 

Cy)  11  ft.  B.  Rep.  238. 
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1861.  The  Appellant's  counsel  next  produced  a  new  autho- 

Brook       thority,  the  very  learned  and  lucid  judgment  of  Dr.  Rod" 
Brook.       ^^^^f*   ^^     Steele    v.    Braddell  {z).      The   Irish    statute, 
9  Geo.  2,0.  II9  enacts,  '^that  all  marriages   and  matri- 
monial contracts,  when  either  of  the  parties  is  under 
the  age  of  twenty-one,  had  without  the  consent  of  the 
father  or  guardian,  shall    be  absolutely   null  and  void 
to  all  intents  and  purposes;  and  that  it  shall  be  lawftd 
for  the  father  or  guardian  to  commence  a  suit  in  the 
proper  Ecclesiastical  Court  in  order  to  annul  the  mar- 
riage."    A  young  gentleman,  a  native  of  Ireland^  and 
domiciled  there,  went  while  a  minor  into  Scotland^  and 
there  married  a  Scottish  young  lady  without  the  consent 
of  his  father  or  guardian.     A  suit  was  brought  by  his 
guardian  in  an  Ecclesiastical  Court  in  Ireland^  in  which 
Dr.  Radcliff  presided,  to   annul   the    marriage  on  the 
ground  that  this  statute  created  a  personal  incapacity  in 
minors,  subjects  of  Ireland,  to  contract  marriage,  in  what- 
ever country,  without  the  consent  of  father  or  guardian. 
But  the  learned  Judge  said,  "  I  cannot  find  that  any  Act 
of  Parliament  such  as  this  has  ever  been  extended  to  cases 
not  properly  within  it,  on  the  principle  that  parties  en- 
deavoured to  evade  it."  And  after  an  elaborate  view  of  the 
authorities  upon  the  subject,  he  decided  that  both  parties 
being  of  the  age  of  consent,  and  the  marriage  being  valid 
by  the  law  of  Scotland,  it  could  not  be  impeached  in  the 
courts  of  the  country  in  which  the  husband  was  domi- 
ciled, and  he  dismissed  the  suit.     But  this  was  a  marriage 
between  parties  who,  with  the  consent  of  parents  and 
guardians,  might  have  contracted  a  valid  marriage  ac- 
cording to  the  law  of  the  country  of  the  husband's  domi- 
cile, and  the  mode  of  celebrating  the  marriage  was  to  be 

(z)  Milw.  Ecc.  Rep.  (Ir.)  1. 
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according  to  the  law  of  the  country  in  which  it  was  cele-        1861. 
brated.     But  if  the  union  between  these  parties  had  been       Brook 
prohibited  by  the  law  of  Ireland  as  **  contrary  to  the  word       Broom. 
of  God,**  undoubtedly  the  marriage  would  have  been  dis-. 
solved.     Dr.  RadcUff  expressly  says,  "  it  cannot  be  dis- 
puted that  every  state  has  the  right  and  the  power  to 
enact  that  every  contract  made  by  one  or  more  of  its  sub- 
jects shali  be  judged  of,  and  its  validity  decided,  according 
to  its  own  enactments  and  not  according  to  the  laws  of 
the  country  wherein  it  was  formed." 

Another  new  case  was  brought  forward,  decided  very 
recently  by  Sir  Cresstoell  Cresswell^  Simanin  v.  Mallac  (a). 
This  was  a  petition  by  Valerie  Simonin  for  a  declara- 
tion of  nullity  of  marriage.  The  Petitioner  alleged  that 
a  pretended  ceremony  of  marriage  was  had  between  the 
Petitioner  and  Leon  Mallac  of  Paris,  in  the  parish  church 
of  St  Martin* s-in-the-Fields  ;  that  about  two  days  after- 
wards the  parties  returned  to  Paris,  but  did  not  cohabit, 
and  the  marriage  was  never  consummated ;  that  the  pre- 
tended marriage  was  in  contradiction  to  and  in  evasion  of 
the  Code  Napoleon ;  that  the  parties  were  natives  of  and 
domiciled  in  France,  and  that  subsequentiy  to  their  re- 
turn to  France  the  Civil  Tribunal  of  the  department  of  the 
Seine  had,  at  the  suit  of  Leon  Mallac,  declared  the  said 
pretended  marriage  to  be  null  and  void.  Leon  Mallac 
was  served  at  Naples  with  a  citation  and  a  copy  of  the 
petition,  but  did  not  appear.  Proof  was  given  of  the 
material  allegations  of  the  petition,  and  that  the  parties 
coming  to  London  to  avoid  the  French  law,  which  re- 
quired the  consent  of  parents  or  guardians  to  their  union, 
were  married  by  license  in  the  parish  church  of  St, 
Martin^s-in-tke-Fields.     Sir  Cresstoell  Cresstoell,  after  the 

(a)  20  Law  J.,  Probate  &  Mat.,  97. 
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1861.  case  had  been  learnedly  argued  on  both  udes,  discharged 
Bbook  the  petition.  But  was  there  anything  here  incon^tent 
Biu>oK.  ^^^  ^^  opinion  which  the  same  learned  Judge  delivered 
as  assessor  to  yice-Chancellor  Stuart  in  Brook  v.  Brooke 
Nothing  whatever ;  for  the  objection  to  the  validity  of  the 
marriage  in  England  was  merely  that  the  forms  prescribed 
by  the  Code  Napoleon  for  the  celebration  of  a  marriage 
in  France  had  not  been  observed.  But  there  was  no  law 
of' France,  where  the  parties  were  domiciled,  forbidding  a 
conjugal  union  between  them ;  and  if  the  proper  forms  of 
celebration  had  been  observed,  this  marriage  by  the  law  of 
France  would  have  been  unimpeachable.  The  case,  there- 
fore, comes  into  the  same  category  as  Comptan  v.  Bear* 
croft  and  Steele  v.  Braddelly  decided  by  Dr.  RadeUff. 
None  of  these  cases  can  show  the  validity  of  a  marriage 
which  the  law  of  the  domicile  of  the  parties  condemns  as, 
incestuous,  and  which  could  not,  by  any  forms  or  consents, 
have  been  rendered  valid  in  the  country  in  which  the 
parties  were  domiciled. 

Some  American  decisions,  cited  on  behalf  of  the  Ap- 
pellants, remain  to  be  noticed.  In  Greenwood  v.  Curtis  (ft), 
the  general  doctrine  was  acted  ui)on  that  a  contract,  valid 
in  a  foreign  state,  may  be  enforced  in  a  state  in  which  it 
wt)uld  not  be  valid,  but  with  this  important  qualificaiaoo, 
^^  unless  the  enforcing  of  it  should  hold  out  a  bad  example 
to  the  citizens  of  the  state  in  which  it  is  to  be  enforced." 
Now  the  legislature  of  England,  whether  wisely  or  not, 
considers  the  marriage  of  a  man  with  the  sister  of  his  de- 
ceased wife  "  contrary  to  God's  law,"  and  of  bad  ex- 
ample. 

Medway  v.  Needham  (c),  according  to  the  marginal 
note,  decides  nothing  which  the  counsel  for  the  Beqxm- 

{b)  0  Mass.  Rep.  358.  (c)  16  Mass.  Rep.  167. 
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dents  need  controvert.  **  A  marriage  which  is  good  by  1861. 
the  laws  of  the  country  where  it  is  entered  into,  is  valid  Bhook 
in  any  other  country ;  and  although  it  should  appear  that  Brook. 
the  parties  went  into  another  state  to  contract  such  mar- 
riage,  with  a  view  to  evade  the  laws  of  their  own  country^ 
the  marriage  in  the  foreign  country  wiU,  nevertheless,  be 
valid  in  the  country  in  which  the  parties  live  ;  but  this 
principle  will  not  eztejid  to  legalize  incestuous  marriages  so 
contracted.^  This  judgment  was  given  in  the  year  1819. 
As  in  Englandy  so  in  America^  some  very  important  social 
questions  have  arisen  on  cases  respecting  the  settlement 
of  the  poor.  Whether  the  inhabitants  of  the  district  of 
Medway,  or  the  inhabitants  of  the  district  of  Needham, 
were  bound  to  maintain  a  pauper,  depended  upon  the 
validity  of  a  marriage  between  a  Mulatto  and  a  white 
woman*  They  were  residing  in  the  province  of  Massa- 
chusetts at  the  time  of  the  supposed  marriage,  which  was 
prior  to  the  year  1770.  As  the  laws  of  the  province  at  that 
time  prohibited  all  such  marriages,  they  went  into  the 
neighbouring  province  of  Rhode  Island,  and  were  there 
married  according  to  the  laws  of  that  province.  They 
then  rettumed  to  Massachusetts,  Chief  Justice  Parker^ 
held  that  the  marriage  was  there  to  be  considered  valid, 
and,  so  far,  the  case  is  an  authority  for  the  Appellants. 
But  I  cannot  think  that  it  h  entitled  to  much  weight,  for 
the  learned  judge  admitted  that  he  was  overruling  the 
doctrine  of  Htdferus  and  other  eminent  jurists ;  he  relied 
on  decisions  in  which  the  forms  only  of  celebrating  the 
marriage  in  the  country  of  celebration  and  in  the  country 
of  domicile  were  different ;  and  he  took  the  distinction 
between  cases  where  the  absolute  prohibition  of  the 
marriage  is  forbidden  on  mere  motives  of  policy,  and 
where  the  marriage  is  prohibited  as  being  contrary  to 
religion  on  the  ground  of  incest.     I  myself  must  deny  the 
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distinction.  If  a  marriage  is  absolutely  prohibited  in  any 
country  as  being  contrary  to  public  policy,  and  leading 
to  social  evils,  I  think  that  the  domiciled  inhabitants  of 
that  country  cannot  be  permitted,  by  passing  the  frontier 
and  entering  another  state  in  which  this  marriage  is  not 
prohibited,  to  celebrate  a  marriage  forbidden  by  their  own 
state,  and  immediately  returning  to  their  own  state,  to 
insist  on  their  marriage  being  recognised  as  lawfuL  In- 
deed Chief  Justice  Parker  expressly  allowed  that  his 
doctrine  would  not  extend  to  cases  in  which  the  prohi- 
bition was  grounded  on  religious  considerations,  saying, 
**  If  without  any  restriction,  then  it  might  be,  that  inces- 
tuous marriages  might  be  contracted,  between  citizens  of 
a  state  where  they  were  held  unlawful  and  void,  in 
countries  where  they  were  prohibited." 

The  only  remaining  case  is  Sutton  v.  Warren  (d).  The 
decision  in  this  case  was  pronounced  in  1845.  I  am  sorry 
to  say,  that  it  rather  detracts  from  the  high  respect  with 
which  I  have  been  in  the  habit  of  regarding  American 
decisions  resting  upon  general  jurisprudence.  The  ques- 
tion was,  whether  a  marriage  celebrated  in  England  on 
the  24th  of  November  1834,  between  Samuel  Sutton 
and  Ann  Hillsy  was  to  be  held  to  be  a  valid  marriage  in 
the  state  oi  Massachusetts.  The  parties  stood  to  each  other 
in  the  relation  of  aunt  and  nephew,  Ann  Hills  being  own 
sister  of  the  mother  of  Samuel  Sutton.  They  were  both 
natives  of  Eiiglandy  and  domiciled  in  England  at  the  time 
of  their  marriage.  About  a  year  after  their  marriage  they 
went  to  Americay  and  resided  as  man  and  wife  in  the  state 
of  Massachusetts,  By  the  law  of  that  state  a  marriage  be- 
tween an  aunt  and  her  nephew  is  prohibited,  and  is  declared 
null  and  void.  Nevertheless,  the  supreme  court  of  Massa- 


(d)  10  Met.  Mass.  Rep.  451. 
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chuutts  held  that  this  was  to  be  considered  a  valid 
marriage  in  Massachusetts,  But  I  am  bound  to  say  that 
the  decision  proceeded  on  a  total  misapprehension  of  the 
law  of  Enffland,  Justice  Hubbard^  who  delivered  the 
judgment  of  the  court,  considered  that  such  a  marriage 
was  not  contrary  to  the  law  of  England.  Now  there  can 
be  no  doubt  that  although  contracted  before  the  passing 
of  5  &  6  WilL  4,  c  54,  it  was  contrary  to  the  law  of 
England,  and  might  have  been  set  aside  as  incestuous, 
and  that  Act  gave  no  protection  whatsoever  to  a  marriage 
within  the  prohibited  degrees  of  consanguinity ;  so  that  if 
Samuel  Sutton  and  Ann  Hills  were  now  to  return  to 
England,  their  marriage  might  still  be  declared  null  and 
void,  and  they  might  be  proceeded  against  for  incest.  If 
this  case  is  to  be  considered  well  decided  and  an  authority 
to  be  followed,  a  marriage  contrary  to  the  law  of  the 
state  in  which  it  was  celebrated,  and  in  which  the  parties 
were  domiciled,  is  to  be  held  valid  in  another  state  into 
which  they  emigrate,  although  by  the  law  of  this  state, 
as  well  as  of  the  state  of  celebration  and  domicile,  such  a 
marriage  is  prohibited  and  declared  to  be  null  and  void. 
This  decision,  my  Lords,  may  alarm  us  at  the  consequences 
which  might  follow  from  adopting  foreign  notions  on 
such  subjects,  rather  than  adhering  to  the  principles  which 
have  guided  us  and  our  fathers  ever  since  the  Beformar 
lion. 

I  have  now,  my  Lords,  as  carefully  as  I  could,  con- 
sidered and  touched  upon  the  arguments  and  authorities 
brought  forward  on  behalf  of  the  Appellants,  and  I  must 
say  that  they  seem  to  me  quite  insufficient  to  show  that 
the  decree  appealed  against  is  erroneous. 

The  law  upon  this  subject  may  be  changed  by  the 
Legislature,  but  I  am  bound  to  declare  that  in  my 
opinion,  by  the  existing  law  of  England  this  marriage  is 
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Bbook       to  affirm  the  decree^  and  dismiss  the  appeaL 
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Lord  Crantoortk: 

My  Lords,  the  important  question  to  be  decided  in  this 
case  is,  whether  the  marriage  contracted  in  1850,  between 
William  Leigh  Brooky  a  widower,  and  Emily  Armitage, 
the  sister  of  his  deceased  wife,  in  Denmark,  where  such 
marriages  are  htwfiil,  was  a  valid  marriage  in  England, 
both  parties  to  it  being,  at  the  time  it  was  contracted, 
native  born  subjects  of  Her  Majesty  domiciled  in  Eng- 
land* 

The  Court  of  Chancery  decided  that  it  was  invalid,  as 
having  been  prohibited  by  the  second  section  of  the  5  &  6 
Will  4,  c.  54. 

One  argiunent  on  behalf  of  the  respondents  was,  that 
this  enactment  is  of  a  nature  so  general  and  extensive 
that  it  must  be  construed  as  affecting  all  her  Majesty's 
subjects  wheresoever  born  or  domiciled,  so  that  it  would 
operate  throughout  all  our  colonies,  and  on  all  who  owe 
allegiance  to  the  British  Crown  wheresoever  they  may  be. 
I  cannot  concur  in  that  construction  of  the  statute ;  no 
doubt  the  Imperial  Legislature  can,  and  occasionally  does 
legislate  so  as  to  affect  our  colonies,  but  ordinarily  our 
Acts  of  Parliament  speak  only  to  tiie  inhabitants  of 
Great  Britain  and  Ireland ;  and  I  see  nothing  to  lead  to 
the  inference  that  the  enactment  in  question  was  meant 
to  have  a  wider  import ;  indeed,  the  exception  of  Scat- 
land  in  the  next  section  seems  to  me,  independentiy  of 
other  considerations,  conclusive  on  the  subject. 

Excluding,  then,  this  more  extensive  operation  of  the 
enactment,  it  seems  plain  that  the  prospective  effect  of 
the  Act  is  to  make  all  marriages  within  the  prohibited 
degrees  absolutely  void,  ab  initio,  dispensing  with  the 
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necessity  of  a  sentence  in  the  Ecclesiastical  Court  de- 
claring them  void. 

The  persons  whose  marriages  by  the  second  section 
are  declared  to  be  void,  are  the  same  persons^  and  only 
the  same  persons,  whose  marriages  before  the  passing  of 
that  Act  might,  during  the  lives  of  both  parties,  have 
been  declared  void  by  the  Ecclesiastical  Court. 

The  question,  therefore,  is,  whether  before  the  passing 
of  that  statute  the  Ecclesiastical  Court  could  have  de- 
clared the  marriage  now  in  dispute  void.  It  certwily 
could,  and  must  have  done  so  if  it  had  been  celebrated  in 
England';  and  all  that  your  Lordships  have  to  say  is, 
whether  the  circumstance  that  it  was  celebrated  in  a 
foreign  country,  where  such  unions  are  lawful,  would 
have  altered  the  conclusion  at  which  the  Court  ought  to 
have  arrived. 

In  the  first  place,  there  is  no  doubt  that  the  mere  fact 
of  a  nuurriage  having  been  celebrated  in  a  foreign  country 
did  not  exclude  the  jurisdiction  of  the  Ecclesiastical 
Court,  while  the  jurisdiction  as  to  marriages  was  exer- 
cised by  that  court.  It  was  of  ordinary  occurrence  that 
the  court  should  entertain  suits  as  to  the  validity  of  mar- 
riages contracted  out  of  its  jurisdiction.  So  that  the 
question  for  decision  is  narrowed  to  the  single  point 
whether  in  deciding  on  the  validity  of  this  marriage,  if  it 
had  come  into  discussion  before  tiie  year  1835,  and  during 
the  lives  of  both  the  parties,  the  Ecclesiastical  Court 
would  have  been  guided  by  tiie  law  of  this  country,  or 
by  that  of  the  country  where  the  marriage  was  con- 
tracted. 

The  case  was  most  elaborately  argued  at  your  Lord- 
ships' bar,  and  we  were  referred  to  very  numerous  autho- 
rities bearing  on  the  subject.  The  conclusion  at  which  I 
have  arrived  is  the  same  as  that  which  my  noble  and 
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1861.  learned  friend  on  the  Woolsack  has  come  to,  namely,  that  ^ 
Brook  though  in  the  case  of  marriages  celebrated  abroad  the 
Bbook.  ^  ^^^  contractus  must  quoad  solennitates  determine  the 
validity  of  the  contract,  yet  no  law  but  our  own  can 
decide  whether  the  contract  is  or  is  not  one  which  the 
parties  to  it,  being  subjects  of  Her  Majesty  domiciled  in 
this  country,  might  lawfully  make. 

There  can  be  no  doubt  as  to  the   power  of  every 
country  to  make  laws  regulating  the  marriage  of  its  own 
subjects,  to  declare  who  may  marry,  how  they  may  many, 
and  what  shall  be  the  legal  consequences  of  their  marrying. 
And  if  the  marriages  of  all  its  subjects  were  contracted 
within  its  own  boundaries  no  such  difficulty  as  that  which 
has  arisen  in  the  present  case  could  exist.     But  that  is 
not  the  case ;  the  intercourse  of  the  people  of  all  Christaan 
countries  among  one  another  is  so  constant,  and  the  num- 
ber of  the  subjects  of  one  country  living  in  or  passing 
through  another  is  so  great,  that  the  marriage  of  the  sub- 
ject of  one  country  within  the  territories  of  another  must 
be  matter  of  frequent  occurrence.     So,  again,  if  the  laws 
of  all  countries  were  the  same  as  to  who  might  marry,  and 
what  should  constitute  marriage,  there  would  be  no  diffi- 
culty ;  but  that  is  not  the  case,  and  hence  it  becomes 
necessary  for  every  country  to  determine  by  what  rule 
it  will  be  guided  in  deciding  on  the  validity  of  a  marriage 
entered  into  beyond  the  area  over  which  the  authority  of 
its  own  laws  extends.     The  rule  in  this  country,  and  I 
believe  generally  in  all  countries  is,  that  the  marriage,  if « 
good  in  the  country  where  it  was  contracted,  is  good 
everywhere,  subject,  however,  to  some  qualificationB,  one 
of  them  being  that  the  marriage  is  not  a  marriage  prohi- 
bited by  the  laws  of  the  country  to  which  the  parties 
contracting  matrimony  belong. 

The  real  question  therefore  is,  whether  the  law  of  this 
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eoontry,  by  which  the  marriage  now  under  consideration         1S61. 
would  certainly  have  been  void  if  celebrated  in  Englandy        Brook 
extenda    to  English  subjects    casually  being    in    Den-       Bi^k. 
markf 

I  think  it  does;  of  the  power,  of  the  legislature  to  de-  % 
teimine  what  shall  be  the  legal  consequences  of  the  acts 
of  its  own  subjects  done  abroad,  there  can  be  no  doubt, 
and  whether  the  operation  of  any  particular  enactment 
is  intended  to  be  contined  to  acts  done  within  the  limits 
of  this  country,  or  to  be  of  universal  application,  must  be 
matter  of  construction,  looking  to  the  language  used  and 
die  nature  and  objects  of  the  law. 

It  must  be  admitted  that  the  statutes  on  this  subject 
are  in  a  confused  state.  But  it  must  be  taken  as  clear 
law  that  though  the  two  statutes  of  Heru  VIII.,  t.  tf.,  the 
25  Hen.  8,  c  22,  and  the  28  Hen.  8,  c.  7  (being  the 
only  statutes  which  in  terms  prohibited  marriage  with 
a  wife's  sister  as  being  contrary  to  God's  law),  are  re- 
pealed, yet  by  two  subsequent  acts  of  the  same  reign, 
namely,  the  28  Hen.  8,  c  16,  and  the  32  Hen.  8, 
c  ^,  which  had  for  their  object  to  make  good  certain 
marriages,  the  prohibition  is,  in  substance,  revived  or 
kept  alive.  For  in  both  of  them  there  is  an  exception 
of  marriages  prohibited  by  God's  law,  and  in  one  of  them, 
28  Hen.  8,  c.  16,  the  language  of  the  exception  is, 
"  which  marriages  be  not  prohibited  by  God's  laws  limited 
and  declared  in  the  Act  made  in  this  present  Parliament ;" 
that  is  the  repealed  Act  of  the  28  Hen,  8,  c.  7,  s.  11 ; 
so  that  it  is  to  that  Act,  though  repealed,  that  we  are  to 
look  in  order  to  see  what  marriages  the  legislature  has 
prohibited  as  being  contrary  to  God's  law.  It  was,  per- 
haps, unnecessary  to  advert  to  this  after  the  decision  of 
the  Court  of  Queen's  Bench  in  Reg.  v.  Chadwick  (e),  but 

(e)  11  Q.  B.  Rep.  173.  • 
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1881.        it  Is  fit  that  the  grounds  on  which  we  proceed  should  he 

Brook        made  perfectly  clear. 

BiwoK.  Assuming,  then,  as  we  must,  that  such  marriages  are 

not  only  prohibited  by  our  law,  but  prohibited  because 
they  are  contrary  to  the  law  of  God,  are  we  to  under- 
stand the  law  as  prohibiting  them  wheresoever  cele- 
brated, or  only  if  they  are  celebrated  in  England?  I 
cannot  hesitate  in  the  answer  I  must  give  to  such  an 
inquiry.  The  law,  considering  the  ground  on  which  it 
makes  the  prohibition,  must  have  intended  to  give  to  it 
the  widest  possible  operation.  If  such  unions  are  de-l 
clared  by  our  law  to  be  contrary  to  the  laws  of  God,  then 
persons  having  entered  into  them,  and  coming  into  this  i 
country,  would,  in  the  eye  of  our  law,  be  living  in  a  state 
of  incestuous  intercourse.  It  is  impossible  to  believe 
that  the  law  could  have  intended  this. 

It  was  contended  that,  according  to  the  argument  of 
the  Respondent,  such  a  marriage,  even  between  two 
Danes,  celebrated  in  Denmark^  must  be  contrary  to  the 
law  of  God,  and  that,  therefore,  if  the  parties  to  it  were 
to  come  to  this  country,  we  must  consider  them  as  living 
in  incestuous  intercourse,  and  that  if  any  question  were 
to  arise  here  as  to  the  succession  to  their  property,  we 
must  hold  the  issue  of  the  second  marriage  to  be  illegiti- 
mate. But  this  is  not  so.  We  do  not  hold  the  marriage . 
to  be  void  because  it  is  contrary  to  the  law  of  Gx)d,  but 
because  our  law  has  prohibited  it  on  the  groimd  of  its 
being  contrary  to  God's  law.  It  is  our  laws  which  makes 
the  marriage  void,  and  not  the  law  of  God.  And  our  law 
does  not  affect  to  interfere  with  or  regulate  the  marriages 
of  any  but  those  who  are  subject  to  its  jurisdiction. 

The  authorities  showing  that  the  general  rule  which 
gives  validity  to  marriages  contracted  according  to  the 
laws  of  the  place  where  they  are  contracted,  is  subject  to 
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the  qnalification  I  have  mentioned,  namely,  that  such         IWl. 
marriages  are  not  contrary  to  the  laws  of  the  land  to        Brook 
which  the  parties  contracting  them  belong,  have  been       Bbooi:, 
referred  to  not  only  by  my  noble  and  learned  friend, 
but  in  the  able  opinion  of  Sir  Cresswell  CresswellfdelWered 
in  the  Court  below,  as  also  in  the  judgment  of  the  Vice" 
Chancellor.     I  abstain,  therefore,  from  going  into  them  in 
detail :    to  do  so  would  only  be  to  repeat  what  is  already 
fiilly  before  your  Lordships. 

I  cannot,  however,  refrain  from  expressing  my  dissent 
firom  that  part  of  Sir  Cresswell  CresswelFa  able  opinion, 
in  which  he  repudiates  a  part  of  what  is  said  by  Mr.  Jus- 
tice Story  as  to  marriages  which  are  to  be  held  void  on 
the  ground  of  incest.  That  very  learned  writer,  after 
stating  (/)  that  marriages  valid  where  they  are  con- 
tracted, are,  in  general,  to  be  held  valid  everywhere,  pro- 
ceeds thus :  **  The  most  prominent,  if  not  the  only  known 
exceptions  to  the  rule,  are  marriages  involving  polygamy 
or  incest ;  those  positively  prohibited  by  the  public  law 
of  a  country  from  motives  of  policy,  and  those  celebrated 
in  foreign  countries  by  subjects  entitling  themselves,  under 
special  circumstances,  to  the  laws  of  their  own  countries." 
And  then  he  adds  that,  '^  as  to  the  first  exception,  Christi- 
anity is  understood  to  prohibit  polygamy  and  incest,  and, 
therefore,  no  Christian  country  would  recognize  polygamy 
or  incestuous  marriages ;  but  when  we  speak  of  incestuous 
marriages,  care  must  be  taken  to  confine  the  doctrine  to 
such  cases  as,  by  the  general  consent  of  all  Christendom,  are 
deemed  incestuous."  With  this  latter  portion  of  the  doc- 
trine of  Mr.  Justice  Story y  Sir  Cresswell  Cresswell  does 
not  agree.  But  I  believe  that  this  passage,  when  cor- 
rectly interpreted,  is  strictiy  consonant  to  the  law  of  na- 

(/)  Sec.  113. 
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1861.  tions.  Story ^  there,  is  not  speaking  of  marriages  pro- 
Brook  hibited  as  incestuous  by  the  municipal  law  of  the  country. 
Bbook.  ^^  prohibited,  they  would  be  void  under  his  second 
class  of  exceptional  cases ;  no  inquiry  would  be  bpen  as 
to  the  general  opinion  of  Christendom.  But  suppose  the 
case  of  a  Christian  country,  in  which  there  are  no  laws 
prohibiting  marriages  within  any  specified  degrees  of  con- 
sanguinity or  affinity,  or  declaring  or  defining  what  is 
incest ;  still,  even  there,  incestuous  marriages  would  be 
held  void,  as  polygamy  would  be  held  void,  being  for- 
bidden by  the  Christian  religion.  But  then,  to  ascertain 
what  marriages  are,  within  that  rule,  incestuous,  a  rule 
not  depending  on  municipal  laws,  but  extending  gene- 
rally to  all  Christian  countries,  recourse  must  be  had  to 
what  is  deemed  incestuous  by  the  general  consent  of 
Christendom.  It  could  never  be  held  that  the  subjects 
of  such  a  country  were  guilty  of  incest  in  contracting 
a  marriage  allowed  and  approved  by  a  large  portion  of 
Christendom,  merely  because,  in  the  contemplation  of 
other  Christian  countries,  it  would  be  considered  to  be 
against  God's  laws.  I  have  thought  it  right  to  enter  into 
this  explanation,  because  it  is  important  that  a  writer  so 
highly  and  justly  respected  as  Mr.  Justice  Story  should 
not  be  misunderstood,  as,  with  all  deference,  I  think  he 
has  been  in  the  passage  under  consideration. 

Having  thus  expressed  my  opinion,  I  do  not  feel  that 
I  should  usefully  occupy  your  Lordships'  time  by  going 
again  over  the  cases  which  have  been  so  carefully  ex- 
amined by  my  noble  and  learned  friend.  I  agree  with 
him  that  the  cases  decided  as  to  Gretna  Green  marriages, 
do  not  assist  the  Appellants.  Lord  Hardwicke^a  Act,  26 
Geo.  2,  c.  33,  directs  that  marriages  shall  only  be  cele- 
brated after  publication  of  banns,  or  by  license  ;  if  either 
party  is  under  age,  the  11th  section  makes  the  marriage 
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void  unless  there  has  been  the  requisite  consent  of  parent       1861. 
or  guardian.     That  section  evidently  cannot  be  extended       Brook 
to  marriages  celebrated  out  of  England  \  the  necessity       Bjwok. 
for  banns  or  license  clearly  shows  that  the  operation  of 
the  statute  was  to  be  confined  to  this  country,  and  on 
that  ground  such  marriages  as  those  I  have  alluded  to 
have  always  been  deemed  valid. 

It  was  on  this  same  ground  that  the  Irish  case,  Steele 
V.  Braddell{g)  was  decided.  Dr.  Radcliff  held  that  the 
Irish  statute  prohibiting  the  marriage  of  a  minor  with- 
out certain  consents,  was,  from  the  nature  of  its  provisions, 
and  attending  to  all  its  enactments,  to  be  deemed  to  be  con- 
fined to  marriages  celebrated  in  Ireland  \  not  that  the  na- 
ture of  the  provisions  might  not  have  been  such  as  to  show 
that  its  operation  was  intended  to  be  universal ;  indeed  he 
expressly  stated  the  contrary.  It  has  therefore  no  bear- 
ing on  the  present  case,  where  the  ground  of  the  prohi- 
bition shows  that  it  must  have  been  meant  to  be  of  the 
widest  possible  extent. 

I  also  concur  entirely  with  my  noble  and  learned  friend 
that  the  American  decision  of  Medway  v.  Needham  can- 
not be  treated  as  proceeding  on  sound  principles  of 
law.  The  state  or  province  of  Massachusetts  positively 
prohibited  by  its  laws,  as  contrary  to  public  policy,  the 
marriage  of  a  mulatto  with  a  white  woman ;  and  on  one 
of  the  grounds  of  distinction  pointed  out  by  Mr.  Justice 
Story,  such  a  marriage  certainly  ought  to  have  been  held 
void  in  Massachusetts,  though  celebrated  in  another  pro- 
vince where  such  marriages  were  lawful. 

I  shall  not  farther  detain  your  Lordships.  I  think  that 
this  marriage  is  one  clearly  prohibited  by  the  statutes  of 
Henry  VIII.  wheresoever  celebrated  ;  and  therefore  that 

(g)  Milw.  Ecc.  Rep,  (Ir.)  1. 
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1861.        the  statute  of  5  &  6  fVtll.  4,  c  54,  makes  it  absolutely 
Brook         void. 

Brook.  ^  therefore  concur  in  thinking  that  the  appeal  should 

be  dismissed. 

Lord  St.  Leonards: 

My  Lords,  the  question  before  the  House  is  one  of 
great  importance,  but  not  of  much  diflSculty.  The  learned 
counsel  for  the  Appellants  insisted  that  as  marriage  was 
but  a  civil  contract,  it  must,  by  international  law,  depend 
upon  the  law  of  the  country  where  it  is  contracted,  and 
that  the  question  of  domicile  was  excluded ;  that  certain 
marriages  in  Scotland  were  allowed  in  England  to  be 
good,  notwithstanding  Lord  Hardtoicke^B  Marriage  Act ; 
and  that  but  for  the  Act  of  fFilL  4,  this  marriage  could 
not  be  impeached.  It  was  admitted  that  this  country 
would  not  recognise  a  contract  in  a  foreign  country,  which 
was  contrary  to  religion  or  morality,  or  was  criminal; 
but  it  was  argued  that  the  allowance  of  marriages,  such 
as  that  under  consideration,  by  other  States,  showed  that 
"  they  were  not  contrary  to  religion  or  morality,  or  criminal, 
and  that  the  very  Act  of  fVilL  4,  virtually  repealed  any 
former  law  of  this  country  impeaching  the  validity  of 
such  marriages  as  contrary  to  the  law  of  God ;  for  if 
deemed  to  be  contrary  to  God's  law.  Parliament  would 
not  have  given  legal  validity  to  those  which  had  been 
solemnised.  And  it  was  forcibly  urged  that  no  Act  of 
Parliament  treats  a  marriage  with  a  deceased  wife's  sister 
as  incestuous. 

I  consider  this  as  purely  an  English  question.  It  de- 
pends wholly  upon  our  own  laws,  binding  upon  all  the 
Queen's  subjects.  The  parties  were  domiciled  subjects 
here,  and  the  question  of  the  validity  of  the  marriage 
will  affect  the  right  to  real  estate.     Warrender  v.  War- 
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render  {h\  shows   how  the  marriage   contract  may  be         1861. 
affected  by  domicile.      We  camiot  reject  the    conside-       Brook 
ration  of  the  domicile  of  the  parties  in  considering  this       Bboo 
question ;  I  may  at  once  relieve  the  case  from  any  diffi- 
culty arising  out  of  Scotch  marriages  in  frauds  as  it  is^ 
alleged,  of  our  Marriage  Act.     When  those  marriages 
are  solemnised  according  to  the  law  of  Scotland,  they  are 
no  fraud  upon  the  Act,  for  it  expressly,  amongst  other 
exceptions,  provides  that  nothing  contained  in  it  shall 
extend  to  Scotland,     Lord  Hardwicke  observed  in  Butler 
V.  Freeman {i)y  that  there  was  a  door  open  in  the  statute 
as  to  marriages  beyond  seas  and  in  Scotland.     I  may 
observe  that  the  door  was  purposely  left  open,  and  such 
marriages  have  no  bearing  upon  the  question  before  the 
House. 

The  grounds  upon  which,  in  my  opinion,  this  marriage 
in  Denmark  is  void  by  our  law,   depend  upon  our  Act 
of  Parliament,  and  upon  the  rule  that  we  do  not  admit 
any  foreign  law  to  be  of  force  here,  where  it  is  opposed  * 
to  God's  law,  according  to  our  view  of  that  law. 

The  argument,  as  I  have  already  observed,  for  the 
Appellants,  was,  that  no  law  in  this  country  branded 
marriages  with  a  deceased  wife's  sister  as  incestuous.  Let 
us  see  how  this  stands.  The  25  Hen.  8,  c.  22,  s.  ^, 
states,  ''that  many  inconveniences  have  fallen  as  well 
within  this  realm  as  in  others^  by  reason  of  marrying 
within  degrees  of  marriage  prohibited  by  God^a  law,  that 
is  to  say,"  and  then  several  instances  are  stated,  *'  or  any 
man  to  marry  his  wife's  sister,  which  marriages  albeit  they 
be  plainly  prohibited  and  detested  by  the  laws  of  God,'* 
and  it  then  alludes  to  the  ''  dispensations  by  man's  power 

(k)  2  Clark  &  Fin.  488.  (t)  Ambl.  301. 
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isei.        which  is  but  usurped^''  and  declares  that  no  man  hath 

Brook        power  to  dispense  with  God's  law. 

Bkook.  ^^  ^^^  ^y  section  4  enacts^  "  that  no  persons,  subjects 

or  resiants  of  this  reahn,  or  in  any  of  the  Ejng's  dominions, 
should  firom  thenceforth  many  within  the  said  d^rees; 
and  if  any  person  had  been  married  within  this  realm,  or 
in  any  of  the  King's  dominions,  within  any  of  the  degrees 
above  expressed,  and  by  any  Archbishop,  &c.  of  the 
Church  of  England,  should  be  separate  from  the  bonds 
of  such  unlawful  marriage,  every  separation  should  be 
good,  and  the  children  under  such  unlawful  marriage 
should  not  be  lawful  nor  legitimate,  any  foreign  laws,  &c 
to  the  contrary  notwithstanding." 

The  statute  of  28  Hen.  8,  c.  7,  repealed  the  25 
Hen,  8,  c.  22,  but  by  section  7  again  prohibited  at 
large  the  marriages  prohibited  by  the  25th  Hen.  8. 
The  marriage  of  a  man  with  his  wife's  sister  is  included 
in  the  prohibition,  and  that  and  the  other  prohibited 
marriages  the  Act  states  to  be  ^'  plainly  prohibited  and 
detested  by  the  law  of  God."  The  statute  28  Hen.  8, 
c.  16,  made  good  all  past  marriages  whereof  there  was  no 
divorce,  and  which  marriages  were  not  prohibited  by 
God's  laws,  limited  and  declared  in  the  Act  made  in  this 
Parliament  or  otherwise  by  Holy  Scripture. 

These  Acts  were  followed  by  the  32  Hen.  8,  c  38, 
"  For  marriages  to  stand,  notwithstanding  pre-contracts." 
It  enacted  that  all  marriages  as  within  the  Church  of 
England  which  should  be  contracted  between  lawful  per- 
sons (as  by  this  Act  were  declared  all  persons  to  be  law- 
ful that  were  not  prohibited  by  God's  law  to  marry),  were 
not  to  be  aifected  by  pre-contracts,  and  that  no  reservar 
tion  or  prohibition  God's  law  except,  should  trouble  or 
impeach  any  marriage  without  the  Levitical  degrees,  and 
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no  procesB  to  the  contrary  was  to  be  admitted  within  any  1861. 
of  the  Spiritual  Courts  within  this  the  King's  reahn,  or  Brook 
any  of  his  Grace's  other  lands  and  dominions.  Bbook. 

It  appears  from  these  Acts,  that  the  marriage  in  ques- 
tion is  by  the  law  of  England  declared  to  be  against  God's « 
law,  and  to  be  detested  by  God  plainly,  because,  although 
there  is  only  affinity  between  the  parties,  it  was  deemed, 
like  cases  of  consanguinity,  incestuous.  We  are  not  at 
liberty  to  consider  whether  the  marriage  is  contrary  to 
God's  law,  and  detested  by  God ;  for  our  law  has  already 
declared  such  to  be  the  fact,  and  we  must  obey  the  law. 
That  law  has  been  so  clearly  and  satisfactorily  explained 
by  the  learned  Judges  in  the  case  of  the  Queen  v.  Chad- 
wick,  as  to  render  it  unnecessary  to  observe  farther  upon 
it,  or  to  trace  the  repeals  and  re-enactments  of  the  laws 
to  which  I  have  referred.  As  one  of  the  learned  Judges 
observed,  we  need  not  tread  the  labyrinth  of  statutes  to 
discover  which  of  the  enactments  in  question  has  been 
repealed  or  revived,  and  which  has  not.  We  may  use 
the  prior  acts  simply  as  the  best  interpreters  of  the  statute 
32  Hen.  8,  c  38,  which  is  clearly  in  force. 

niis  brings  us  to  the  5  &  6  Will  4,  c.  54,  which  was 
passed  with  a  view  to  put  an  end  to  the  uncertainty  of 
the  marriage  contract  arising  from  the  decisions  in  our 
courts,  that  where  the  parties  were  within  the  prohibited 
degrees  of  affinity,  the  marriage  was  voidable  only.  The 
act  drew  a  distinction  between  affinity  and  consanguinity. 
It  enacted,  that  all  past  marriages  between  persons  within 
the  prohibited  degrees  of  affinity,  should  not  be  annulled 
for  that  cause  by  any  sentence  of  the  Ecclesiastical  Court; 
Provided  that  nothing  in  the  Act  should  affect  marriages 
between  persons  being  within  the  prohibited  degrees  of 
consanguinity.  And  the  Act  then  proceeds  to  enact,  that 
all    marriages   which    shoidd   thereafter   be   celebrated 
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1861.  between  persons  within  the  prohibited  degrees  of  con- 
Brook  sanguinity  or  affinity  shall  be  absolutely  null  and  void 
Brook.  ^  ^^  intents  and  purposes  whatsoever.  The  recital 
stated  the  intention  to  make  them  ipso  facto  void^  and 
not  voidable.  Nothing  can  be  plainer.  The  statute 
created  no  farther  prohibition;  it  treated  the  legal  pro- 
hibition already  in  existence  as  well  known  by  the 
general  description  in  the  Act.  The  construction  of  the 
Act  was  settled  by  the  Queen  v.  Chadwick  (/),  the  law 
of  which  case  was  not  disputed  at  the  bar.  By  that 
decision  the  marriage  now  in  question  would  have  been 
absolutely  void  had  it  been  contracted  in  England. 

This  case,  then,  is  reduced  to  the  simple  question.  Is 
the  marriage  valid  in  this  country  because  it  was  con- 

•  tracted  in  Denmark^  where  a  marriage  with  a  deceased 
wife's  sister  is  valid?  This  depends  upon  two  questions, 
either  of  which,  if  adverse  to  the  Appellants,  would  be 
fatal  to  the  validity  of  the  marriage,  namely,  first,  will 

•  our  courts  admit  the  validity  of  a  marriage  abroad  by  an 
English  subject  domiciled  here  with  his  deceased  wife's 
sister,  because  the  marriage  is  valid  in  the  country  where 
it  was  contracted  ?  Secondly,  is  such  a  marriage  struck 
at  by  5  &  6  Will  4. 

I  think  that  the  marriage  has  no  validity  in  this  comitry 
on  the  first  ground,  for  by  our  law  such  a  marriage  is  for- 
bidden, as  contrary,  in  our  view,  to  God's  law.  The  objec- 
tion that  Parliament  gave  validity  to  such  marriages  already 
had,  in  cases  of  affinity,  is  no  reason  why,  when  we  have 
in  future  carefully  made  all  such  marriages  absolutely 
void,  we  should  admit  their  validity  in  favour  of  the  law 
of  a  foreign  country.  The  learned  Judge  who  assisted 
the  learned  Vice-- Chancellor  in  the  Court  below,  came  to 

U)  IIQ.  B.  Rep.  17a 
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the  conclusioii,  afler  an  elaborate  review  of  the  autho-         1861, 
rides,  ihsit  a  marriage  contracted  by  the  subjects  of  one  .     Brook 
country,  in  which  they  are  domiciled,  in  another  country,       Biwok. 
is  not  to  be  held  valid,  if,  by  contracting  it,  the  laws  of 
their  own  country  are  violated.     This  proposition  is  more 
extensive  than  the  case  before  us  requires  us  to  act  upon, 
but  I  do  not  dissent  from  it 

I  shall  not,  however,  dwell  upon  this  point,  because 
I  think  that  upon  the  second  point  the  marriage  is  clearly 
invalid.  The  Appellant  relies  upon  the  silence  of  the 
Act  in  respect  to  marriages  abroad.  Now  the  Act  is 
general,  and  contains  a  large  measure  of  relief  as  well  as 
a  prohibition.  It  gives  validity  to  all  marriages  cele- 
brated before  the  passing  of  the  Act,  by  persons  being 
within  the  prohibited  degrees  of  affinity.  This  is  un- 
limited, and  we  could  hardly  hold  that  such  of  those 
persons  as  had  been  married  abroad  were  excluded  from 
the  benefit  of  the  Act  Why  should  the  relief  be  con- 
fined, and  not  allowed  as  large  a  range  as  the  words  will 
admit  ?  Clearly  no  intention  appears  to  limit  the  opera- 
tion of  the  words.  The  next  clause,  which  nullifies  the 
contract,  is  equally  unlimited.  AH  marriages  thereafter 
celebrated  between  persons  within  the  prohibited  degrees 
of  consanguinity  or  affinity  are  declared  to  be  null  and 
void.  We  must  give  the  same  interpretation  to  the  words 
in  this  section  as  to  those  in  the  former  section.  To 
whatever  class  the  relief  was  extended,  to  the  same  class, 
in  addition  to  those  within  the  prohibited  degrees  of  con- 
sanguinity, the  prohibition  must  be  applied.  It  is  of 
course  not  denied  that  three  or  four  additional  words 
would  have  put  the  question  at  rest  But  why  when  the 
words  are  '*  all  marriages,"  without  making  any  excep- 
tion, are  we  to  introduce  an  exception  in  order  to  give 
validity  to  the  very  marriages  which  the  legislature  in- 
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1861. 


Brook 

V, 

Brook. 


tended  to  render  null  and  void  ?     The  marriage  now  under 
consideration  shows  how  expedient  it  was  that  the  law 
should  prohibit  it.     It  is  not  like  the  exception  in  the 
Marriage  Act  of  marriages  in  Scotland,  which  enabled 
parties^  without  any  real  evasion  of  the  law,  to  marry  there 
without  the  forms  imposed  by  the  Act.     What  was  in- 
tended was  expressed.     Here,  on  the  contrary,  the  enact- 
ment is  general  and  unqualified ;  and  as  it  was  intended  to. 
create  a  personal  inability,  there  is  of  course  no  excep- 
tion.    The  answer  to  the  argument  that  the  yery  case  u 
not  provided  for  in  so  many  words,  is,  that,  with  the  Mar- 
riage Act  before  them,  the  framers  of  the  new  law  would 
have  introduced  an  exception  to  meet  this  case,  if  such 
had  been  the  intention.     But  when  we  advert  to  the 
nature  of  the  contract,  and  the  state  of  our  law  in  reU- 
tion  to  such  a  contract,  which  law  was  not  altered  by  the 
new  enactment,  and  bear  in  mind  that  the  contrary  kw 
in  a  foreign  country  ought  to  receive  no  sanction  here, 
opposed  as  it  is  to  our  law  declaring  such  a  contract  to 
be  contrary  to  God's  law,  we  cannot  fail  to  perceive  that 
this  case  falls  directly  within  the  enactment  that  all  such 
marriages  shall  be  null  and  void. 

Authority  is  not  wanting  in  favour  of  this  construc- 
tion. The  Royal  Marriage  Act,  as  your  Lordships  are 
aware,  has  been  held  in  this  House  to  extend  to  marriages 
abroad.  And  yet  how  much  weaker  a  case  was  that  than 
the  one  now  before  us.  In  it  there  was  no  infraction  of 
God's  law  as  declared  by  our  law.  The  prohibition  there 
rested  only  on  political  grounds.  There  were  difficulties 
to  surmount  in  extending  the  Act  to  marriages  abroad, 
which  do  not  occur  in  this  case  ;  the  last  clause,  which 
makes  persons  who  assist  in  celebrating  the  forbidden 
marriages  incur  the  pains  and  penalties,  makes  the  Act 
a  highly  ])cnal  one. 
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The  invalidity  of  the  marriage  of  the  Duke  of  Sussex  1861. 
at  Rome,  without  the  king's  consent,  was  declared  by  Bbook 
this  House  (A),  with  the  assistance  of  six  law  Lords  and  Brook. 
seven  conunon  law  Judges.  The  unanimous  opinion  of 
the  Judges  was  delivered  by  Lord  Chief  Justice  TindaL 
He  stated  the  only  rule  of  construction  of  Acts  of  Par- 
liament to  be,  that  they  should  be  construed  according 
to  the  intent  of  the  Parliament  which  passed  them.  If 
the  words  of  the  statute  are  in  themselves  precise  and  un- 
ambiguous, then  no  more  can  be  necessary  than  to  ex- 
pound those  words  in  their  natural  and  ordinary  sense. 
The  words  themselves  alone  do  in  such  case  best  declare 
the  intention  of  the  lawgiver.  The  Act  created  a  per- 
sonal inability  in  the  Duke  to  contract  a  marriage  without 
consent.  The  prohibitory  words  were  general,  that 
every  marriage  or  matrimonial  contract  of  any  such  per- 
son shall  be  null  and  void.  As  a  marriage  once  duly 
contracted  in  any  country  will  be  a  valid  marriage  all  the 
world  over,  the  incapacity  to  contract  a  marriage  in  Rome 
is  as  clearly  within  the  prohibitory  words  of  the  statute 
as  the  incapacity  to  contract  it  in  England.  So  again 
as  to  the  second  or  annulling  branch  of  the  enactment, 
**  that  every  marriage  without  such  consent  shall  be  null 
and  void;"  the  words  employed  are  general,  or  more 
properly  universal,  and  cannot  be  satisfied  in  their  plain 
literal  ordinary  meaning,  unless  they  are  held  to  extend 
to  all  marriages  in  whatever  part  of  the  world  they  may 
have  been  contracted  or  celebrated.  The  learned  Chief 
Justice  then  addressed  himself  to  the  2d  section  of  the 
Act,  and  made  an  observation  strongly  applicable  to  my 
observations  on  the  operation  of  the  5  ii  %  Will,  4,  in  ren- 
dering valid,  as  I   submit,  former    marriages  wherever 

{k)  11  Clark  &  F.  85. 
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1861.         celebrated.     He  said,  as  no  doubt  could  be  entertained  by 
Brook        any  one  but  that  a  marriage  taking  place  with  the  due  ob- 
BaooK.       servance  of  the  requisites  of  the  2d  section,  would  be  held 
equally  valid,  whether  contracted  and  celebrated  at  Rome 
or  in  Englandy  so  the  Judges  thought  it  would  be  contrary 
to  all  established  rules  of  construction  if  the  very  same 
words  in  the  1st  section  were  to  receive  a  different  sense 
from  those  in  the  2d ;  if  it  should  be   held  that  a  mar- 
riage in  Rome  contracted  with  reference  to  the  2d  sec- 
tion is  made  valid,  and  at  the  same  time  a  marriage  at 
Rome  is  not  prohibited  under  the  first ;  surely  (the  Chief 
Justice  added),  if  a  marriage  of  a  descendant  of  Geo.  IL 
contracted  or  celebrated  in  Scotland  or  Ireland,  or  on 
the  continent,  is  to  be   held  a  marriage  not  prohibited 
by  this  Act,   the  statute   itself  may  be   considered  as 
virtually  and  substantially  a  dead  letter  from  the  first  day 
it  was  passed. 

I  think  your  Lordships  will  agree  with  me  that  the  opi- 
nions of  the  learned  Judges  in  the  royal  marriage  case 
strictly  apply  to  this  case,  and  ought  to  rule  it;  I  adopt 
every  one  of  those  opinions  without  reserve.  It  is  true 
that  the  Acts  are  not  framed,  as  they  could  not  be,  exactly 
alike ;  because  the  Koyal  Marriage  Act  did  not  intend  to 
establish  an  absolute  prohibition,  unless  in  the  last  resort 
But  where  that  Act,  and  the  Act  of  WilL  4  have  the 
same  object,  viz.,  the  annulling  and  rendering  void  a  mar- 
riage contracted  contrary  to  their  provisions,  they  are 
identical,  and  cannot  admit  of  two  constructions. 

I  may  observe  that  these  were  difficulties  in  the  Duke  of 
SiLssex^s  case,  with  which  we  have  not  to  contend  here ;  but 
the  Judges  were  of  opinion,  and  this  House  held,  that  the 
clause  requiring  the  consent  to  be  set  out  in  the  license 
and  register  of  the  marriage,  was  directory  only,  and 
applied  only  to  a  marriage  in  England  by  license.     The 
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defect  in  the  penal  clause  in  not  making  provision  for  the         3861. 
trial  of  British  subjects  when  they  violate  the  statute  out        Brook 
of  the  realm,  did  not  operate  to  make  the  enactment  itself       Brook. 
substantially  useless  and  inoperative. 

Upon  the  whole,  therefore,  I  am  clearly  of  opinion 
that  this  marriage  was  rendered  void  by  the  Act  of  Will.  4, 
and  I  concur  with  my  noble  and  learned  friend  on  the 
woolsack,  that  the  appeal  should  be  dismissed,  and  the 
decree  of  the  Vice-chancellor  BSbimQ^ 

liord  Wensleydale : 

My  Lords,  I  agree  in  the  opinion  expressed  by  my 
noble  and  learned  friend  on  the  woolsack,  and  my  other 
noble  and  learned  friends  who  have  followed  him ;  and, 
after  fully  considering  the  arguments  and  judgments  in 
the  Court  below,  as  well  as  the  arguments  addressed  to 
your  Lordships  on  the  appeal,  that  you  ought  to  affirm 
the  decree  of  the  Court  below. 

The  question  to  be  decided  is,  as  the  Lord  Chancellor 
stated,  whether  a  marriage  celebrated  on  the  7th  June 
1850,  in  the  duchy  of -Ho&^eiw,  between  a  widower  and  the 
sister  of  his  deceased  wife,  both  being  then  British  sub- 
jects domiciled  in  Englandy  and  contemplating  England 
as  their  future  matrimonial  residence,  is  valid  in  England^ 
such  a  marriage  being  permitted  by  the  law  of  Holstein. 
The  question  what  the  consequences  would  have  been  if 
the  parties  had  been  English  subjects  domiciled  there,  is 
not  the  subject  of  inquiry.  The  sole  question  relates  to 
British  domiciled  subjects. 

Both  the  Judges  in  the  Court  below  form  their  judg- 
ment, first,  on  the  ground  of  the  illegality  of  such  a 
marriage  in  England,  prohibited  from  very  early  times 
by  the  legislature,  and  finally  by  Lord  Lyndhursfs  Act, 
5&6  Will.  4,  c.  54 ;  secondly,  on  the  ground  that  that  Act 
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1861.        itself  Is  to  be  considered  as  a  personal  Act^in  effect  pro- 
Brook        hibiting  all  British  bom  subjects,  in  whatever  part  of  the 

BiLk.       ^^^*^  *^^y  ™g^*  ^PP«^  ^  ^®>  ^^^^  contracting  such 
marriages,  and  declaring  those  marriages  to  be  absolutely 

void.     It  was  likened  by  them  to  the  Koyal  Marriage 

Act,  the  12    Geo.  3,  c.   11,  which  was  clearly  an  Act 

affecting  personally  the  descendants  of  King  Gtorge  II., 

in    the  realm,   or   out  of  it.    That  appears    from  the 

language  of  the    Act  itself,  and  the   object   it  had  in 

view. 

It  is  unnecessary  to  enter  into  the  discussion  of  this 
part  of  the  case,  if  the  other  ground  is  satisfactory,  which 
I  think  it  is.  But  as  at  present  advised,  I  dissent  upon 
this  point  from  my  noble  and  learned  friend  who  haa  jnrt 
addressed  your  Lordships.  I  think  the  construction 
put  upon  this  as  a  personal  Act  is  wrong.  I  do  not 
think  the  purpose  of  the  statute  was  to  put  an  end  to 
such  marriages  by  British  subjects  in  any  part  of  the 
world.  Its  object  was  only  to  make  absolutely  void  there- 
after all  marriages  in  this  realm  between  persons  within 
the  prohibited  degrees  of  consanguinity  or  affinity  which 
were  previously  voidable,  that  is,  which  were  really  void 
according  to  our  law,  though  they  could  be  avoided  only 
by  a  suit  in  the  Ecclesiastial  Court,  and  that  could  be 
done  only  during  the  life  of  both  the  married  parties. 

The  question,  then,  appears  to  me  to  be  reduced  to  thia 
single  point:  Was  this  such  a  marriage  as  the  Ecclesiastial 
Court  would  have  set  aside  if  an  application  had  been 
made  to  it  for  that  purpose  during  the  lives  of  both  the 
married  parties  previous  to  the  passing  of  the  Act  5  &  6 
Will.  4,  c.  54  ?  If  it  would  have  been  voidable  in  that  case 
before  that  Act,  it  is  now  by  its  operation  absolutely 
void.  I  think  it  clear  that  it  would  have  been  set  aside, 
and  that  the  view  taken  particularly  by  Sir  Cresswcll 
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CressweU  in  the  fimt  part  of  his  opinion  upon  this  part  of        1861. 
the  case  is  perfectly  correct.  Bbook 

It  is  the  established  principle  that  every  marriage  is  to  Brook. 
be  uniyersally  recognisedy  which  is  valid  according  to  the 
law  of  the  place  where  it  was  had,  whatever  that  law  may 
be.  This  is  the  doctrine  of  Lord  Stawell  in  the  case  of 
Herbert  v.  Herbert  (I).  The  same  doctrine  has  been  laid 
down  in  various  authorities,  as  by  Sir  Edward  Simpson^  in 
Scrimshire  v.  Scrimshire  (m),  and  by  Story  and  others. 
If  valid  where  it  was  celebrated,  it  is  valid  everywhere, 
as  to  &e  constitution  of  the  marriage  and  as  to  its  cere- 
monies ;  but  as  to  the  rights,  duties,  and  obligations  * 
thence  arising,  the  law  of  the  domicile  of  the  parties 
must  be  looked  ta     That  is  laid  down  by  Story  (n). 

But  this  universally  approved  rule  is  subject  to  a  quali- 
ficatioo.  Huber,  in  his  Ist  Book,  Tit.  3,  Art.  8,  says, 
**  Matrimonium  si  licitum  est  eo  loco  ubi  contractum  et 
eelebratum  est,  vbique  validum  erity  effectumque  habebit, 
sub  e&dem  exceptions y  prefudicii  aliis  non  creandi  ;  cui  licet 
adder e,  si  exempli  nimis  sit  ahominandi  ;  ut  si  incestum  juris 
gentium  in  secundogradu  contingeret  alicubi  esse permissum  ; 
quod  vix  est  ut  usu  venire  possit.^'* 

A  similar  qualification  is  introduced  by  Story  (o).  He 
states,  that  the  most  prominent,  if  not  the  only,  known 
exceptions  to  the  rule,  are,  first,  those  marriages  involving 
polygamy  and  incest ;  second,  ^ose  positively  prohibited 
by  the  public  law  of  a  country  from  motives  of  policy, 
and  a  third  having  no  bearing  upon  the  question  before 
us.  And  as  to  the  first  exception,  he  adds,  that  "  Chris- 
tianity is  understood  to  prohibit  polygamy  and  incest, 
but  this  doctrine  must  be  confined  to  such  cases  as  by 

(I)  2  Hagg.  Cons.  Rep.  271.  (n)  Confl.  of  Laws,  s.  110. 

(»)  Id.  417.  (o)  Id.  SB.  113  a,  114. 

YOL.  IX.  Q 
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1861.        general  consent  of  all  Christendom  are  deemed  incea- 

Bbook       tuons." 

Bj^k.  ^^  would  seem  enough  to  say^  that  the  present  case  falb 

within  the  two  exceptions^  for  it  is  no  doubt  prohibited 
by  the  public  law  of  this  country.  And  it  is  by  no  means ' 
improbable^  that  Story's  meaning  was  to  apply  his  first 
exception  only  to  those  cases  to  which  the  second  could 
not  apply 5  as  suggested  by  my  noble  and  learned  friend; 
to  those  cases^  namely^  in  which  there  was  no  particular 
law  in  the  country  of  the  domicile  of  the  parties  to  such 
marriages.  And  in  that  sense  the  position  of  Story  is 
unobjectionable.  His  meaning  would  haye  been  more 
clearly  expressed^  if  the  second  exception  had  been  put 
the  first;  and  the  first  made  to  apply  where  no  such  par- 
ticular law  existed. 

It  strikes  me  that  this  view  of  the  case  is  correct 
And,  therefore,  it  is  in  reality  quite  unnecessary  to  dis- 
cuss tiie  question  whether,  where  a  marriage  is  objected 
to,  not  on  the  ground  of  its  being  agwist  the  positiTe 
prohibition  of  a  country,  but  on  tiie  ground  of  incest, 
where  there  is  no  such  prohibition,  the  incest  must  be  of 
such  a  character  as  is  described  in  the  first  exception. 

If  that  question  is  to  be  considered,  I  perfectiy  agree 
with  the  conyincing  reasoning  of  Sir  CressweU  Cresswdl 
on  this  point  of  the  case.  What  have  we  to  do  with  the 
general  consent  of  Christendom,  on  the  subject  of  incests 
in  a  question  which  relates  to  our  own  country  alone? 
Amongst  Christian  nations  difierent  doctrines  prevail, 
and  surely  the  true  question  would  be,  not,  what  is  the 
doctrine  of  Christianity  generally,  in  which  all  agree, 
nor  what  is  the  prevailing  doctrine  of  Christaan  natioxuy 
but  what  is  the  doctrine,  on  this  subject,  of  that  branch  ci 
Christianity  which  this  country  professes.  If  it  is  con- 
demned by  us  as  forbidden  by  the  law  of  God  in  Holy 


CASES  IN  THE  HOUSE  OF  LORDS.  243 

Scripture^  it  is  no  matter  what  opimons  other  Christian  na-         1861. 
tions  entertain  on  this  question.     This  reasoning  appears        Brook 
so  very  clear,  that  I  must  think  that  so  able  a  man  as        Brook. 
Mn  Justice  Story  could  never  have  meant  to  lay  down 
the  proposition  that  where  any  country  prohibited  a 
marriage  on  account  of  incest,  it  must  be  of  such  quality 
of  incest  as  to  be  of  that  character  in  universal  Chris- 
tendom.    If  he  really  did  mean  to  state  such  a  proposi- 
tion, I  must  say  I  think  it  cannot  be  supported. 

I  proceed,  therefore,  though  I  think  it  unnecessary,  to 
ahow  that  this  sort  of  marriage  is  forbidden  in  this 
country  on  the  ground  of  its  being  against  the  law  of 
Crod  deduced  from  Holy  Scripture.  We  have  a  distinct 
and  clear  opinion  on  this  subject  in  a  well-conGidered 
judgment  of  die  Court  of  Queen's  Bench  in  the  case  of 
The  Queen  v«  Chadwick  (p),  which  was  argued  for  several 
days ;  and  in  which  Lord  DenmaUy  Mr.  Justice  Coleridge, 
and  Mr.  Justice  Wightman  delivered  very  full  and  satis- 
factory judgments.  It  was  held,  that  marriages  within 
the  prohibited  degrees  mentioned  in  the  statute  5  &  6 
WilL  4,  c.  54,  were  those  within  the  Levitieal  degrees, 
which,  having  been  before  voidable  by  suit  in  the  Eccle- 
siastical Court,  were  by  that  statute  absolutely  avoided. 
The  marriage  of  a  widower  with  his  wife's  sister  was 
considered  as  clearly  falling  within  this  class.  The 
l^islative  declarations  in  Henry  VIII.'s  reign  were  con- 
sidered as  statutory  expositions  of  what  was  intended  by 
the  term  **  Levitieal  degrees,"  whether  those  statutes  in 
which  they  occur  are  repealed  or  not. 

If  we  are  to  inquire  into  the  latter  question,  whether 
they  are  repealed  or  not,  it  will  require  some  research. 

{p)  11  Q.  B.  Rep.  173.  205. 
Q  2 
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1861.  The  whole  question  is  ably  and  distinctly  stated  in  a 
Bkook  note  appended  by  the  learned  editor  to  the  case  of 
Bbook.        Sherwood  v.  Ray  {q). 

The  state  of  the  law  appears  to  be  this : — the  two 
statutes  in  which  the  term  ^^ Levitical  degrees"  is  ex- 
plained are  the  25  Hen.  8,  c.  22,  where  they  are  enu- 
merated, and  include  a  wife's  sister,  and  the  28  Hen.  8, 
c.  7,  in  the  ninth  section  of  which  are  described,  by  way 
of  recital,  the  degrees  prohibited  by  Grod's  laws  in 
similar  terms,  with  the  addition  of  carnal  knowledge  by 
the  husband  in  some  cases;  and  with  respect  to  them, 
the  prohibition  of  former  statutes  was  re-enacted. 

The  whole  of  this  Act,  25  Hen.  8,  c  22,  was  re- 
pealed by  a  statute  of  Queen  Mary ;  and  so  was  part 
of  28  Hen.  8,  c.  7,  but  not  the  part  as  to  the  pro- 
hibited degrees.  That  part  was  repealed  by  1  &  2 
Philip  ^  Mary,  c  8.  But  by  the  1  Eliz.,  c  1,  b.  2,  that 
Act  itself  was  repealed,  except  as  therein  mentioned,  and 
several  Acts  were  revived,  not  including  the  28  Hen. 
8,  c.  7  ;  no  doubt  because  it  avoided  tiie  marriage  with 
Ann  Boleyn.  But  by  the  10th  section  of  the  28  Hen.  8, 
c  16  (which  in  the  second  section  referred  to  mar- 
riages prohibited  by  God's  laws  as  limited  and  declared 
in  tiie  28  Hen.  8,  c.  7,  or  otherwise  by  Holy  Scrip- 
ture), all  and  every  ^^  branches,  words  and  sentences,  in 
those  several  Acts  contained,  are  revived  and  are  enacted 
to  be  in  full  force  and  strength  to  all  intents  and  pur- 
poses." The  question  is,  whether  tiiat  part  of  28  Hen.  8, 
c.  7,  which  relates  to  prohibited  degrees  and  describes 
them,  is  thus  revived  ?  I  think  it  is.  But  whether  it  is 
or  not,  the  statements  in  the  statutes  are  to  be  looked  at 

(q)  1  Moo.  P.  C.  Rep.  368,  365  (a). 
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as  a  Btatutory  exposition  of  the  meaning  of  the  term^         1861. 
^  Levitical  d^rees."    And  that  is  the  clear  opinion  of       Bboox 
Loid  Denman  and  Mr.  Justice  Coleridge  in  the  case  to        Brook* 
which  I  refer. 

The  statute  law  of  the  country,  which  is  binding  on 
all  its  subjects,  therefore,  must  be  considered  as  pro- 
nouncing that  this  marriage  is  a  violation  of  the  Divine 
law,  and  therefore  that  it  is  void  within  the  first  exception 
made  by  Mr.  Justice  Story y  and  within  the  principle  of 
the  exception  laid  down  by  Huber.  If  our  laws  are 
binding,  or  oblige  us,  as  I  think  they  do,  to  treat  this 
marriage  as  a  violation  of  the  commands  of  God  in  Holy 
Scripture,  we  must  consider  it  in  a  court  of  justice,  as 
prejudicial  to  our  social  interest  and  of  hatefid  example. 
But  if  not,  it  most  clearly  falls  within  the  second  excep- 
tion stated  by  Story ^  which  alone,  I  think,  need  be  con- 
sidered, as  it  is  clearly  illegal  by  the  law  of  tiiis  country, 
whether  it  be  considered  incestuous  or  not,  and  a  viola- 
lation  of  tiiat  law. 

I  do  not,  therefore,  in  the  least  doubt  tiiat  before  the 
6  &  6  fF.  4,  it  would  have  been  pronounced  void  by  the 
Ecclesiastical  Court  on  a  suit  instituted  during  the  life  of 
both  parties.  And  therefore  I  advise  your  Lordships  that 
the  judgment  should  be  affirmed. 

Order  appealed  agfdnst  affirmed^  and  appeal  dismissed 
with  costs. 

Lords'  Journals,  18  March  186U 


Q3 
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1800. 

June  12, 15, 

18. 

July  24. 

Railway 

(hmpany, 
Discretumat 

to  taking 
Lands. 

"  Court  of 
CkaneeryJ' 


The  Directors,  &c.  of  the  Stockton  andl  ^p-^^i^^, 
Darlington  Railway  Company    -/    ^^^ 

John  Brown,  a  Lunatic^  by  his  Com-1  jj^^^^^^^^^^^ 
mittees       -----        -J    «^'«'***^^' 

When  the  legislature  authorises  railway  directors  to  take,  for  the 
purposes  of  thdr  undertaking,  any  lands  specially  deaerihed  b 
their  Acts,  it  constitutes  them  the  judges  whether  they  will  or  not 
take  these  lands,  proyided  that  they  act  with  the  bomdjide  object 
of  using  the  lands  for  the  purposes  authorised  by  the  Act,  and  not 
for  any  collateral  purpose.  Having  provided  for  affording  com- 
pensation to  the  owners  of  the  lands,  the  Legislature  leaTsa  it  to 
the  company  to  determine  what  lands  are  necessary  to  be  taken. 

Qu.  Whether  the  words  "  the  Court  of  Chancery,"  in  the  6th 
section  of  the  18  &  19  Vict.,  c.  cxlix  (the  Stockton  and  Darlk^/tm 
Railway  Act),  apply  exclusiyely  to  the  Lord  CkaneeQor  or  to  the 
Lords  Justices  sitting  in  Lunacy  1 

The  Vieo-ChanceUor  made  a  decree  which  was  afterwardB  varied  by 
the  Lords  Justices.  This  House  restored  the  decree  of  the  Vki- 
Chancellor  y  and  farther  proceedings  being  necessary,  remitted  the 
cause  to  him,  to  proceed  with  it  m  the  same 'state  in  wJuich  it 
when  brought  by  appeal  before  the  Lords  Justices. 


This  was  a  question  as  to  the  right  of  the  Appellants 
to  take  for  the  purposes  of  their  railway  certain  lands  be* 
longing  to  the  Respondent,  and  it  depended  on  the  con- 
struction to  be  put  on  the  ^*  Stockton  and  DarlingUm  Bail- 
way  Act,  1855,"  18  &  19  Vict,  c  cxlix,  and  the  ^^  Lands 
Clauses,"  and  "  Eailway  Clauses  "  Act6, 1845,  incorpo- 
rated therewith.     The  Stockton  and  Darlington  Act  was 
passed  to  enable  the  Appellants  to  make  new  branches 
and  other  works,  "  to  acquire  additional  lands,  and  for 
other  purposes."    By  this  Act  it  was  recited  that  the 
proper  plans,  &c.  had  been  deposited ;  and  by  the  fourth 
clause  it  was  enacted,  that  the  Appellants  might  make 
and  maintain   the  railways    and   other  works  by  their 
original  Act  authorised,  with  all  proper  and  necessary 
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stations,  approaches,  and  conveniences  connected  with 
the  said  ndlways,  in  the  lines  and  upon  the  lands  deli- 
neated <m  the  plans  and  described  in  the  books  of  refer- 
ence, and  according  to  the  levels  described  in  the  sections 
deporited  as  aforesaid,  and  might  enter  upon,  take  and 
nse  all  or  any  of  the  said  lands  which  might  be  necessary 
for  those  purposes.  And  might  also,  subject  as  aforesaid, 
enter  upon,  take  and  use  for  the  general  purposes  of  their 
undertaking,  and  of  those  railways  under  lease  to  them, 
all  or  any  of  the  following  lands  and  property  described 
on  the  plan  and  in  the  books  of  reference  so  deposited  as 
aforesaid  (that  is  to  say),  among  other  lands,  land  in  the 
townships  of  Ormesby  and  Normanbyy  and  parish  of 
Ormednfy  in  the  sud  North  Bidinffy  situated  at  Cleveland 
Part,  and  adjoining  the  Middlesbarough  and  Redcar  Rail' 
way,  with  the  miU,  engine-house,  wharf,  and  other  build- 
ings standing  thereon.  The  fifth  clause  provided,  "  that 
inasmuch  as  part  of  the  lands  in  the  township  of  Ormesby, 
which  the  company  are  by  this  Act  authorised  to  take, 
are  part  of  the  estate  of  John  Brown,  a  lunatic,  and  works 
and  conveniences  for  the  accommodation  of  that  estate 
would  be  rendered  necessary  by  the  taking  by  the  com- 
pany of  those  lands,  and  the  company  are  willing  to  make 
.such  works  and  afibrd  such  conveniences  accordingly: 
^erefore,  if  the  company  take  those  lands  they  may  and 
shall  make  and  afibrd  such  works  and  conveniences  for 
the  accommodation  of  that  estate  as,  witii  the  approval  of 
the  Ck>urt  of  Chancery,  shall  have  been  agreed  on  between 
the  company  and  the  committees  of  the  estate  of  the  said 
John  Brounu^ 

While  the  AppeUants'  Act  was  in  progress  tiirough  Par- 
liament,  an  agreement  was  drawn  up  for  tiie  purpose  of 
finaUy  settling  the  rights  of  the  parties.  One  of  the 
articles  of  this  agreement  (the  4th)  was,  that  the  Appel- 
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1860.        lants  should  not  be  bound  to  perform  any  part  of  it  unless 

Stockton      ^^^  pending  Bill  should  pass  into  a  law,  and  this  agree- 

and         ment  should  be  confirmed  in  the  Court  of  Chancery.  This 

Darunoton  .  i.  J 

Kailwat  agreement  was  not  executed  either  before  the  Act  passed 
Company  ^^  before  the  time  for  the  Appellants  giving  notice  of  the 
Bbown.  lands  they  intended  to  take  would  expire,  and  the  notices 
were,  therefore,  formally  and  duly  given.  Mr.  Brown 
was  tenant  in  tail,  in  possession  of  the  lands  called  the 
Ormesby  estate,  and  Miss  Caroline  Elizabeth  Brawn  was 
tenant  in  tail  in  remainder.  As  Mr.  Brawn  had  been 
declared  a  lunatic,  and  his  person  and  estate  had  been  put 
under  the  charge  of  committees,  proceedings  in  lunacy 
were  taken  to  obtain  the  consent  of  the  Lard  ChanceUor 
in  lunacy  to  the  agreement. 

Miss  Brown  appeared  by  counsel  at  the  hearing  in 
opposition  to  the  confirmation  of  the  agreement,  on  the 
grounds  that  it  could  not  be  specifically  enforced  against 
the  Appellants,  that  the  lands  were  not  wanted  for 
the  bond  Jide  purposes  of  the  Company,  and  that  the 
interests  of  the  Ormesby  estate  were  not  sufiiciently 
protected. 

The  Lords'  Justices,  sitting  in  lunacy,  in  February 
1857,  made  an  order  permitting  Miss  Brown  to  institute, 
in  the  names  of  the  committees,  such  suit  as  she  might 
be  advised.  On  the  5th  of  March  1857,  she  filed  a  bill 
stating  the  whole  of  the  circumstances,  and  praying  that 
the  Appellants  might  be  restrained  by  injunction  firom 
taking  any  part  of  the  Ormesby  estate,  or  putting  in  force 
the  compulsory  powers  vested  in  them  by  their  Act,  or, 
at  all  events,  restrained  until  a  good  and  valid  agreement 
respecting  the  works  and  conveniences  necessary  for  the 
accommodation  of  the  said  estate  should,  with  the  ap- 
proval of  the  Court  of  Chancery,  have  been  come  to. 
On  the   29th  May  1857  the  Appellants  put  in  their 
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answer  asserting  that  the  taking  of  the  lands  in  question        i860, 
was  necessary,  proper,  or  convenient  for  the  purposes  of    Stockton 
the  railway^  and  denying  suggestions  in  the  bill  that  they   Darlxnotoh 
reqnired  the  lands  for  other  purposes  than  those  of  the     Railway 
Act.     Evidence  was  taken,  and  in  Fdtruary  1858,  Vice-  ». 

Chancellor  Wood  made  a  decree  declaring  the  Appellants  Bbowh. 
entitled  under  their  Act  to  take  the  lands,  but  directed 
an  inquiry  as  to  what  works  and  conveniences  would  be 
fit  and  proper  to  be  made  by  the  Appellants,  having 
r^ard  to  the  5th  section  of  their  Act,  and  he  dissolved  an 
interlocutory  injunction  already  granted  against  the 
Appellants  taking  possession  of  the  lands,  but  directed 
that  the  Appellants  should  not  act  upon  their  motion  for  ^ 

taking  possession  without  the  sanction  of  the  Judge  to 
whose  court  the  cause  was  attached ;  and  farther  direc- 
tions were  reserved.  This  decree  was  carried  before 
the  Lords  Justices,  who,  under  the  15  &  16  Vict 
c  80,  s.  42,  and  with  the  consent  of  both  parties, 
called  in  Mr.  Hawkshaw^  an  engineer,  to  assist  them 
as  to  the  matter  in  issue.  The  following  were  the 
instructions  to  the  engineer:  ''Mr.  Hawkshaw  to  in- 
quire whether  the  whole  or  any,  and  if  any,  what  part  of 
the  Plaintifi^s  land  on  the  north  side  of  the  railway  is 
necessary,  or,  if  not  necessary,  is  proper  and  convenient 
to  be  taken  by  the  company  for  any,  and  if  any,  what 
purposes  or  purpose  of  their  undertaking;  and  if  so, 
what  works  and  conveniences  for  the  accommodation  of 
the  estate  will  be  rendered  necessary,  or  if  not  rendered 
necessary,  ¥rill  be  rendered  proper,  by  the  company 
taking  such  land.  And  in  making  such  inquiries,  the 
engineer  is  to  have  regard  to  the  Plaintiff's  land  on  the 
south  side  of  the  railway  included  in  the  notice  to  treat ; 
and  the  said  engineer  is  to  state  the  grounds  and  reasons 
on  which  his  conclusions  are  founded.'' 
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I860.  Mr.  HawkshaWy  on  lOih  July  I8589  made  his  report,  in 

Stockton      the  course  of  which  he  stated,  ^'  that  it  is  not  necessary 

DakSotok  *^*  ^^  company  should  take  the  whole  of  the  Pkintiffi.' 

Bau-wat     land  lying  on  the  north  side  of  the  railway,  because  some 

Com  p^n  y 

9.  of  the  purposes  to  which  they  propose  to  apply  that  knd 

Bsowir.  would  be  equally  served  by  the  Plaintiffs'  land  on  the 
south  side  of  the  railway^  an  ample  portion  of  which  is 
included  in  the  company's  notice  to  treat. 

'^  That  it  would  be  proper  to  allow  the  company  to 
take  (subject  as  herein  mentioned),  for  the  purpose 
of  forming  additional  lines  of  way,  sidings,  platforms, 
and  station  accommodation,  so  much  of  the  Plaintifly 
land  lying  on  the  north  side  of  the  railway,  as  is  within 
a  distance  of  forty  yards  from  the  centre  of  the  double 
blue  lines  drawn  along  the  middle  of  the  MiddUAormigk 
and  Redcar  Railway  upon  the  plan  attached  to  the  nolioe 
to  treat." 

Mr.  Hawhshaw  also  reported,  that  leave  ought  to  be 
reserved  to  the  Respondent  to  build  a  bridge  of  a  certain 
sort  and  at  a  certain  level  over  part  of  the  line  of  rail- 
way, should  his  land  be  taken  by  the  Appellants.  Evi- 
dence was  taken  in  opposition  to  this  report,  and  on  ike 
20th  July  1858,  the  Lords  Justices  made  an  order  vary- 
ing the  decree  of  the  Vice- Chancellor ,  and  directing  that 
the  Appellants  were  not  entitled  to  take  the  lands  in  the 
bill  mentioned,  except  to  the  extent  and  upon  the  terms 
mentioned  by  Mr.  Hawkshaw ;  and  the  Appellants  de- 
clining to  take  any  land  on  those  terms,  a  perpetual  in- 
junction was  awarded  against  them.  This  was  the  order 
appealed  against. 

Mr.  R.  Palmer  and  Mr.  Greene  (Mr.  Faher  was  with 
them),  for  the  Appellants : 

Unless  there  is  strong  ground  to  presume  nuda  JideSy 
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the  Court  will  not  interfere  with  the  exercise  of  such  a 
power  as  this  Act  grants  to  the  Appellants.     There  is 
no  pretence  for  alleging  mala  fides  here.     Though  it  is 
clear  that  companies  may  not  avail  themselves  of  their 
Parliamentary  powers  to  take  lands  which  they  do  not 
require  for  the  purposes  of  the  railway,  Wehh  v.  The 
Manchester  J    Sfc,    Company  {a),    yet    the    same    case 
decides,  that  if  afterwards  such  lands  become  necessary 
for  the  band  fide  purposes  of  the  company,  the  Court  will 
not  interfere  to  prevent  their  being  taken.     Here  they 
were  required  firom  the  first,  and  every  day  increasing 
the  traffic  and  the  need  for  accommodation  increases  the 
necessity  for  taking  them.     What  is  necessary  is  a  matter 
to  be  determined  by  the  bond  fide  decision  of  the  com- 
pany and  its  engineers.      The  word  ^'necessary"  was 
declared  by  Lord  Langdale  in  Sanderson  v.  The  Cocker^ 
mouth  Railway  Company  (b)  to  require  in  cases  like  the 
present,  not  a  strict,  but  a  reasonable  interpretation. 
The  Lords  Justices,  therefore,  put  a  wrong  construction 
on  the  Act,  for  the  power  given  to  the  Appellants  is  not 
conditionaL     The  powers  given  in  the  fifth  section  does 
not  make  the  consent  of  the  Committee  materiaL     There 
is  no  need  for  an  appeal  to  the  Court  to  give  power  to 
take  the  land ;  that  power  is  given  by  the  legislature ;  the 
court  has  only  to  approve  of  the  terms.     Subject  to  that 
approval,   the    observation    of   the    Vice- Chancellor   in 
Sants  V.  7%«  Birmingham  and  Wolverhampton  Railway 
Company  (c),  is  applicable,  that  when  a  power  to  take 
lands  is  given  to  a  company,  the  company  has  the  right 
to  take  them  in  the  most  beneficial  mode  for  the  making 
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•  1860.        of  the  railway.     The  discretion  is  vested  in  the  companj 

Stocktoh     by  the  legislature^  and  it  cannot  be  interfered  with  by 

Dap??voton    ^®  court  if  it  is  exercised  in  good  faith. 
Railway 
Company.  The  Attomey-General  (Sir  R.  Bethell)  and  Mr.  RoU 

Bbown.  (Mr.  Rowcliffe  was  with  them)^  for  the  Bespon- 

dent: 
First;  this  is  not  a  bondjide  taking  of  the  land  for  the 
purposes  of  the  railway.  Secondly,  the  5th  clause  of  the 
Act  is  a  condition  precedent,  and  therefore  the  land  can- 
not be  taken  without  the  consent  of  the  committees,  and 
the  approval  of  the  Court  of  Chancery.  The  company 
by  that  clause  is  not  at  liberty  to  purchase  the  lands  until 
there  has  been  an  agreement  as  to  the  works  and  conve- 
viences,  the  existence  and  nature  of  whicb  agreement 
are  essential  elements  in  the  price  to  be  given.  Thirdly, 
the  report  of  Mr.  Hawkshaw  is  the  only  ground  on  which 
the  approval  of  the  Court  can  properly  be  bascnl ;  and  as 
the  Appellants  refused  to  take  the  lands  on  the  terms 
stated  in  that  report,  they  are  not  entitled  to  take  the 
lands  at  all.  [Frequent  references  were  made  to  the 
evidence,  to  show  that  there  was  no  necessity  to  take  the 
land  in  question,  and  that  Mr.  HatokskatD*s  conditions 
were  those  alone  which  would  secure  a  just  compensa- 
tion to  the  owners  of  the  Ormesby  estate.]  In  the  true 
construction  of  the  Act,  certain  works  and  conveniences 
required  for  the  accommodation  of  the  estate  are  required 
to  be  approved  of  by  the  "  Court  of  Chancery,"  that  is, 
by  the  Lord  Chancellor  or  Lords  Justices  sitting  in  lunacy 
before  the  company  is  entitled  to  take  the  land.  That 
approval  was  refused  here.  Though  Hawhshaui^B  aid 
was  required  by  the  Lords  Justices,  yet  he  being  in 
fact  appointed  with  the  consent  of  both  parties,  both  are 
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bound  by  his  report,  and  no  evidence  against  it  ought        1800. 
to  have  been  admitted.     The  4th  clause  of  the  Act  re-      Stockton 
quires  the  lands  taken  to  be  those  which  are  necessary    d^uJJj^oton 
for  the  works.     Unless  the  Court  is  satisfied  that  they      Railway 
are  necessary,  they  cannot  be  taken.    The  5th  section  re-  ^ 

quires  that  the  works  for  the  accommodation  of  this  estate,  Bbown. 
are  to  be  made  with  the  approval  of  the  Court,  which 
shows  that  the  agreement  must,  in  the  first  instance,  be 
before  the  Court,  whose  opinion  would  override  the  ap- 
proval or  disapproval  of  the  conmiittees.  K  this  is  so, 
the  Court  of  Chancery  itself  cannot  relieve  either  of 
the  parties  from  the  necessity  of  producing  the  agree* 
ment,  or  proposed  agreement,  for  its  consideration  and 
approval,  and  till  that  approval  is  given  nothing  can  be 
done. 

Mr.  Palmer,  in  reply : 

The  Court  is  not  bound  by  the  report  of  the  expert, 
and  it  never  was  intended  by  the  legislature  that  the 
Court  should  determine  what  was  the  exact  amount  of 
land  required  by  the  Appellants  to  execute  their  works. 
No  mala  fides  is  proved  here,  and  that  being  so,  the  Ap- 
pellants have  a  right  to  exercise  their  discretion  within 
the  limits  of  the  Act. 


The  Lord  Chancellor  (Lord  Campbell) : 

My  Lords,  after  hearing  this  case  very  ftdly  argued,  24  July, 
and  having  considered  the  pleadings,  the  evidence,  and 
all  the  proceedings  between  the  parties,  I  come  to  the 
conclusion  that  the  decree  of  the  Lords  Justices  of  20th 
July  1858,  ought  to  be  reversed. 

[His  Lordship  stated  the  case,  and  the  acts  which  gave 
the  Appellants  the  power  to  make  and  maintain  the  rail- 
ways.]   I  think  that  a  mistake  has  been  committed  in  re- 
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1860.        quiring  the  Appellants  to  consent  to  the  arranganents 
Stocktoh      and  the  terms  specified  in  Mr.  Hawkshaw*a  Report.    AH 
Darunqton   ^^  ^^^  ^^^  claimed  is  asserted  to  be  necessary  for  these 
Railway      purposes^  and  competent  witnesses  swear  that  it  is  necef- 
9.  sarj.     Mr.   Hawkshaw,   the  expert  appointed  by  tlie 

Bbown.  Lords  Justices,  is  of  a  different  opinion.  If  it  had  been 
proved  that  the  company  was  acting  maldjtde,  and  trying 
under  the  powers  of  the  Act  of  Parliament  to  get  pos- 
session of  lands  of  Brown,  which  were  to  be  applied  to 
other  and  different  purposes^  I  think  the  Court  would 
have  been  justified  in  interfering  by  injunction ;  butof  this 
charge  against  the  Appellants  I  can  find  no  sufiScient  evi- 
dence ;  and  while  acting  bond  Jide,  they  must  be  con- 
sidered as  the  proper  judges  of  the  portion  of  land  that  is 
required  for  purposes  which  are  legitimate.  Although 
they  would  not  be  justified  in  engaging  in  any  new  trade 
as  wharfingers^  the  access  to  the  River  Tees  from  tbe 
adjoining  railway  station  might  surely  be  very  advan- 
tageous to  the  railway  concern^  considering  the  recent 
discovery  of  ironstone  in  the  neighbouring  regions.  The 
Lords  Justices  have  adopted  or  concurred  in  the  Beport 
of  the  expert;  but  I  do  not  think  that  the  opinion  either 
of  the  expert  or  of  the  Court  could  curtail  the  power  of 
the  Appellants  with  respect  to  the  quantity  of  land  which 
they  bonajide  seek  to  obtain. 

Again,  I  think  that  some  of  the  terms  mentioned  in 
HawkshatD*s  report,  are  not  justified  by  the  obligation 
cast  upon  the  Appellants  '*  to  make  and  afford  works  and 
conveniences  for  the  accommodation  of  the  Orme^y  estate." 
The  bridge  and  other  parts  of  the  required  works,  as 
delineated  on  the  plan,  would,  as  it  seems  to  me,  deprive 
the  Appellants  of  the  fair  use  of  that  part  of  the  land  which 
is  offered  to  them. 
My  di£Eiculty  is,  as  to  what  farther  order  we  should 
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make,  regard  being  had  to  the  5th  section  of  the  Act  of        i860. 
Parliament.     I  heartily  agree  with  the  observation  which     Stockton 
fell  from  my  noble  and  learned  friend  Lord  Brougham^  at    d^^^otom 
the  conclusion  of  the  argument,  severely  censuring  the     Kailwat 
hasty  introduction  of  such  clauses  into  such  Acts  of  Far-  ^^ 

liament  by  way  of  compromise ;  the  parties  themselves  Bbown. 
having  no  definite  notion  of  the  construction  to  be  put 
upon  the  language  which  they  employ.  According  to 
one  construction  of  this  5th  section,  there  ought  to  have 
been  an  agreement  between  the  Appellants  and  the  com- 
mittees of  the  Lunatic's  estate,  approved  by  the  Court  of 
Chancery  before  the  Appellants  could  take  any  part  of 
the  lands.  But  I  think  the  meaning  of  the  parties  may 
reasonably  be  considered  to  have  been,  that  after  the 
Appellants  had  elected  to  take  so  much  of  the  lands  as 
should  be  necessary  for  the  purposes  specified  in  the  Act, 
and  this  had  been  duly  ascertained,  they  might  '^  make 
such  works  and  afford  such  conveniences  for  the  accommo- 
dation of  that  estate  as  with  the  approval  of  the  Court  of 
Chancery  shall  be  agreed  on  between  the  company  and 
the  committees  of  the  estate ;"  and  if  the  parties  cannot 
agree,  then  that  the  Court  of  Chancery  shall  determine 
what  these  works  and  accommodations  should  be.  If  this 
be  so,  the  decree  of  the  Vice-Chancellor  may  be  affirmed 
as  pronoimced ;  and  the  inquiries  which  he  directed  being 
proceeded  with,  complete  justice  may  be  done  to  all  con- 
cerned. 

I  must,  therefore,  advise  your  Lordships  to  take  this 
course  in  the  judgment  you  are  about  to  pronoimce. 

Lord  Cranworth: 

My  Lords,  in  this  case  conflicting  views  have  been  taken 
of  the  subject  by   yice-Chancellor  fVoody  and  by  the 
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Lords  Justices^  and  it  is  impossible  to  deny  that  con- 
siderable difficulty  exists. 

Some  general  propositions  admit  of  no  doubt.  In  ihe 
first  place>  I  think  it  clear  that  when  the  legislature 
authorizes  railway  directors  to  take^  for  the  purposes  of 
their  undertaking,  any  lands  specially  described  in  their 
Act,  it  constitutes  them  the  sole  judges  as  to  whether 
they  will  or  will  not  take  those  lands :  provided  only  that 
they  take  them  bond  fide  with  the  object  of  using  them 
for  the  purposes  authorized  by  the  legislature,  and  not 
for  any  sinister  or  collateral  purpose.  This  is  the  con- 
struction to  be  put  on  all  such  legislative  powers,  whe- 
ther the  language  of  the  Act  is  that  the  company  may 
take  so  much  of  the  lands  as  is  necessary  for  the  under- 
taking, or  so  much  as  is  required  or  is  expedient  to  be 
taken,  or  simply  (as  in  this  case)  that  the  company  may 
take  lands  for  the  purposes  of  the  imdertaking.  In  such 
cases  the  legislature,  having  provided  what  it  considers 
sufficient  means  for  securing  adequate  compensation  to 
the  owners  of  the  land,  leaves  it  to  those  interested  in  the 
undertaking  to  say  to  what  extent  it  will  be  useful  to 
them  to  exercise  their  statutable  powers. 

This  principle,  founded  in  good  sense,  has  been  sanc- 
tioned by  authority  in  more  than  one  decided  case.    In- 
deed the  doctrine  was  hardly  controverted,  but  it  was 
said  that  in  the  present  case  the  object  of  the  Appellants 
in   endeavouring  to  get   the    land  of  the  Respondent 
situate  on  the  north  of  their  line,  was  not  to  pnnnote 
their  interests  as  owners  of  the  Stockton  and  Darlinyton 
Railway ;  not  to  facilitate  or  increase  the  traffic  on  the 
line  of  which   they  are  lessees ;   but  to  confer  certain 
benefits  on  some  of  their  influential  shareholders,  who  are 
owners  of  extensive  mineral  and  other  property  in  the 
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neighbourhood.     If  this  had  been  made  out  as  a  matter  of        I860, 
fact,  there  would^  independently  of  any  special  provisions      Stockton 
in  the  Act,  have  been  soUd  ground  why  the  Court  of  d.^tok 
Chancery  should  interfere  to  prevent  the  Company  from      Railway 
taking  the  land.     The  Appellants  would   then  be  en-  ^^ 

deavouring  to  put  into  operation  their  statutable  powers      Bbown, 
for  purposes  for  which  it  was  not  intended  that  they 
should  be  exercised.     But  the  Respondent  has  failed  to 
convince  me  that  there  was  any  such  indirect  or  collateral 
object. 

That  the  Appellants  really  required  a  large  part  of  the 
land  to  the  north  of  their  line  is  not  disputed.  Mr. 
Hawkshaw  reported  that  it  would  be  proper  to  allow 
them  to  take  so  much  of  the  land  to  the  north  of  the 
railway,  as  is  within  forty  yards  from  the  centre  of  the 
rails.  The  whole  distance  from  that  centre  to  tiie 
northern  extremity  of  the  land  proposed  to  be  taken, 
appears,  according  to  the  scale  of  the  plans,  to  be  about 
one  hundred  yards,  and  I  see  nothing  in  the  evidence  to 
lead  me  to  think  that  the  Appellants  are  not  bond  fide 
desirous  to  get  the  additional  sixty  yards  for  the  legitimate 
purposes  of  the  undertaking.  That  additional  land  would 
give  them,  among  other  benefits,  the  advantage  of  a 
wharf  on  the  river  Tees ;  they  would  not  be  at  liberty 
to  employ  their  funds  in  engaging  in  the  business  of 
wharfingers,  but  a  wharf  might  be  a  very  useful  ap- 
pendage to  them  as  carriers ;  it  would  afford  accommoda- 
tion to  persons  desirous  of  sending  ironstone  or  other 
goods  by  the  railway  across  the  Tees  at  Cleveland  Forty 
or  of  sending  goods  from  the  north  of  the  Tees  to  reach  the 
railway  at  the  Cleveland  Port  station.  Whether  these 
possible  advantages  would  be  sufficient  to  compensate 
to  the  Appellants  the  outlay  they  would  have  to  make^ 
including  the  purchase  money  for  the  land,  is  a  matter 
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which,  independently  of  any  special  provision  in  the  Act, 
they  alone  would  have  to  determine. 

The  Appellants  say  farther,  that  they  desire  the  land 
for  the  purpose  of  erecting  on  it  workmen's  houses,  depots, 
and  other  buildings.     In  answer  to  this  it  is  said  that  all 
these  buildings  may  be  erected  at  least  as  well  on  the 
south  as  on  the  north  of  the  line,  perhaps  even  more  con- 
veniently.    But  this  is  not,  as  I  conceive,  a  matter  on 
which  any  one  has  a  right  to  speculate.     The  Legislature 
has  authorized  the  Appellants  to  take  the  land  as  well  on 
the  north  as  on  the  south  of  the  line,  and  they  are  ike . 
persons  (in  the  absence  of  special  provisions)  to  decide 
what  land  they  will  take. 

On  these  grounds  I  am  of  opinion  that,  if  the  question 
turned  solely  on  the  fourth  section,  the  Appellants  would, 
on  the  facts  in  proof  in  this  cause,  clearly  be  at  liberty  to 
take  all  the  lands  in  their  notice  to  treat.  It  is  hardly 
necessary  to  say,  that  in  estimating  the  sum  to  be  paid 
for  that  land,  the  inconvenience  which  the  owner  of  the 
lands  to  the  south  must  experience  by  being  cut  off  from 
the  river,  would  form  an  important  element  of  calculation. 

I  have  thought  it  useful  to  explain  what  would  haye 
been  my  views  if  the  case  had  turned  solely  on  the  fourth 
section ;  but  the  real  difficulty  arises  from  the  spedal 
provisions  of  the  fifth  section,  which  is  as  follows :  [Hia 
Lordship  read  it,  see  antey  246.] 

The  clause,  it  will  be  seen,  does  not  limit  or  control  the 
right  of  the  Appellants  to  take  any  land  which,  by  the 
Act,  they  are  authorised  to  take,  but  enacts  that,  in  the 
event  of  the  statutable  power  being  exercised,  the  Ap- 
pellants shall  make  such  works  and  afford  such  conve- 
niences for  the  accommodation  of  the  lunatic's  estate  as 
shall  have  been  off  reed  on,  i.  e.,  as  shall  have  previously  been 
agreed  on  between  the  Appellants  and  the  conmiittees  of 
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be  acted  on.  By  the  preceding  section  the  Appellants  Dawjkotoh 
are  authorised  to  take  certain  of  the  lunatic's  lands  ;  by 
this  fifth  section  it  is  enacted,  that  if  they  do  take  those 
lands,  they  shall  afibrd  certain  accommodation  to  the  luna* 
tic's  estate  which  shall  have  been  previously  agreed  upon 
between  them  and  those  who  are  acting  for  the  lunatic.  It 
seems  necessarily  to  follow,  from  this  enactment,  that  the 
Appellants  must  have  some  means  of  compelling  the  com- 
mittees of  the  lunatic  to  enter  into  an  agreement  as  to 
what  the  accommodation  shall  be.  The  legislature  could 
not  have  meant  that  the  committees  should  have  the 
power  of  preventing  the  Appellants  from  exercising  their 
statutable  power  by  simply  refusing  to  agree  as  to  the 
accommodation  works  to  be  afforded. 

I  know  of  no  mode  of  solving  this  difficulty  except  by 
understanding  the  clause  as  obliging  the  committees  and 
the  Appellants  to  enter  into  such  an  agreement  as  should 
be  reasonable.  The  agreement  on  the  part  of  the  com- 
mittees must  necessarily  have  the  sanction  of  the  Lord 
Chancellor  or  the  Lords  Justices,  as  protectors  of  the 
interests  of  the  lunatic ;  and  the  necessity  of  such  a  sanc- 
tion was  probably  considered  to  afford  a  fair  guarantie 
not  only  that  nothing  could  be  done  on  the  part  of  the 
Appellants  encroaching  on  the  just  rights  of  the  lunatic, 
but  also  that  no  unreasonable  claim  would  be  set  up  on 
his  behalf.  If,  indeed,  the  Appellants  should  consider 
that  unreasonable  terms  are  insisted  on  by  the  committees, 
under  the  sanction  of  the  Lord  Chancellor  or  the  Lords 
Justices,  then  the  Court  of  Chancery  must  be  open  to 
them  on  a  bill  filed  to  have  it  declared  what  terms  are 
proper,  i,e.»  what  are  the  works  and  accommodations 
which  they  are  bound  to  make.      This  seems  to  me  to  be 

a  nece^ary  consequence  of  the  interpretation  I  put  on 
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the  fifth  clause^  namely,  that  before  the  Company  exer- 
cises its  statutable  power  it  should  make  a  reasonable 
arrangement  with  the  committees  of  the  lunatic  as  to  tlie 
accommodation  to  be  afforded  to  his  estate. 

I  do  not  think  it  necessary  to  decide  whether  the  words 
**  the  Court  of  Chancery,*'  in  the  fifth  section,  are  to  be 
taken  as  was  assumed  in  the  argument,  to  be  only  an  in- 
accurate mode  of  designating  the  Lord  Chancellor  or 
Lords  Justices  sitting  in  lunacy,  or  whether  they  are  to 
be  imderstood  in  their  ordinary  sense.  The  difficulty  of 
this  latter  construction  is,  that  if  the  words  are  so  con- 
strued, there  must  inevitably  be  a  suit  in  Chancery  if  the 
Appellants  take  any  of  the  lunatic's  land ;  a  consequence 
which  the  legislature  could  hardly  have  had  in  view. 
But  whichever  construction  is  adopted,  a  suit  would  cer- 
tainly be  necessary  if  the  parties  did  not  concur  in  tlie 
requisite  agreement;  and  that  was  what,  in  fieust,  hap- 
pened, and  a  suit  has  therefore  been  instituted. 

Taking  this,  then,  as  the  true  construction  of  the  Act, 
I  cannot  think  that  the  decree  of  the  Lords  Justices,  now 
under  appeal,  was  warranted.  Their  Lordships  acted  on 
the  principle  that  they  might  decide,  not  what  worb 
would  become  necessary  or  proper  for  the  protection  of 
the  lunatic's  estate,  in  consequence  of  all  his  land  to  the 
north  of  the  railway  having  been  taken  by  the  Appel- 
lants ;  but  whether  they  required  more  than  a  part  of  that 
land,  whether  their  objects  would  not  be  adequately  ob- 
tained by  taking  a  smaller  portion  of  the  lands  on  the 
north,  and  a  larger  portion  of  those  on  the  south  of  the 
line.  I  confess  that  I  think  this  waa  an  interference  with 
the  discretion  of  the  Appellants  not  warranted  by  the  Act 

The  decree  pronounced  by  Vice-Chancellor  Wood  ap- 
pears to  me  to  have  adequately  protected  the  interests  of 
all  parties ;  it  left  the  Appellants  at  liberty  to  exercise 
their  power  by  taking  the  whole  of  the  land  which  they 
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deemed  it  for  their  interest  to  take^  and,  at  the  same  time^ 
prevented  any  practical  steps  being  taken  till  it  had  been 
ascertained  what  works  and  accommodations  ought  to  be 
made  and  afforded  for  the  convenience  of  the  lunatic^ 
which  were  rendered  necessary  or  proper  by  his  being 
deprived  of  the  land  taken  from  him. 

When  that  has  been  ascertained^  the  Court  will  take 
care  that  the  lunatic  is  not  deprived  of  any  of  his  lands 
without  being  previously  or  concurrently  secured  by  the 
proper  works  and  acconmiodations. 

My  opinion^  therefore^  is>  that  the  decree  of  the  Lords 
Justices  should  be  reversed^  and  that  of  yice-Chancellor 
TFoocf  affirmed. 

Lord  Brougham  concurred. 

Lord  Kingsdown  : 

lAj  Lords^  it  is  impossible  not  to  feel  that  great  diffi- 
culty has  been  created  in  this  case  by  the  circumstance 
that  the  Act  of  Parliament  proceeds  upon  an  assumption 
that  an  agreement  will  be  come  to,  which  in  truth  never 
has  been  come  to ;  and  we  are^  therefore,  now  compelled 
to  deal  with  a  case  for  which  the  Act  has  not  in  terms 
provided.  I  confess  that  I  have  felt  considerable  doubt 
about  the  case ;  but,  aft^r  the  best  consideration  I  have 
been  able  to  give  to  it,  I  concur  with  my  noble  and  learned 
friends  who  have  already  expressed  their  opinion,  that 
the  judgment  of  Yice-Chancellor  Wood  is  the  sounder 
judgment,  and  ought  to  be  affirmed  by  this  House. 

After  a  discussion  on  the  question  whether  the  cause 
should  be  remitted  specially  to  the  Lords  Justices,  the  fol- 
lowing Order  was  made : — 

That  the  decree  of  the  Lords  Justices  of  the  20th  of 
July  1858,  be  reversed,  and  that  the  decree  or  decretal 
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1800,         order  of  the  Vice-Chancellor,  Sir  William  Page  Woody  of 

Stockton     the  19th  of  February  1858,  be  aflBlrmed ;  knd  it  is  farther 

Darlington    ordered,  that  the  cause,  including  the  motion  of  the 

Railway      Plaintiffs  to  vary  the  certificate  of  the  Slst  March  1858, 
Uompany 

9.  mentioned  in  the  appeal,  be  remitted  back  to  the  Vice- 

Brown.  ChanceUor,  Sir  William  Page  Wood,  in  the  Court  of 
Chancery,  to  take  up  and  proceed  with  the  same  in  the 
state  in  which  the  said  cause  was  when  the  same  was 
brought  by  appeal  before  the  Lords  Justices,  and  to  do 
therein  as  shall  be  just  and  consistent  with  this  judg^ 
ment. 

Lords'  Journals,  24  July  1860. 


1861. 
April  16, 18. 

Deed. 

Power. 

Execution, 

Atteeting 

Clause, 

Issue  to  try. 

Married 

Woman, 

Costs, 


Augustus  Newton  and  Wife     -    -  Appellants. 

Sir  CoRNWALLis  RiCKETTS,  Bart,  and  It,         j   ^ 
others ^Bespondents. 

Where  the  genuineness  of  handwriting  to  a  deed  is  contested  in 
Chancery,  if  an  affidavit  is  produced  from  the  sole  attesting  wit- 
ness alive  that  he  knew  the  persons  executing  the  deed,  and  saw 
them  execute  it,  and  then  wrote  his  own  attestation,  the  fact 
that  persons  skilled  in  handwriting  declare  their  helief,  formed  on 
inspection,  that  the  handwriting  is  not  genuine,  does  not  call  on  thst 
Court  to  grant  an  issue  to  try  the  disputed  fact;  hut  it  may  deter- 
mine that  fact  on  the  opposing  affidavits. 

No  memorandum  of  attestation  to  a  deed,  made  in  execution  of  t 
power,  stating  the  observance  of  all  the  particulars  required  by  th« 
deed  creating  the  power,  is  needed  to  establish  that  the  power  has 
been,  as  to  the  forms  required,  duly  executed. 

The  case  of  Burdett  v.  SpUsbury  (10  Clark  &  Fin.  340)  confirmed. 

For  such  a  purpose,  there  is  no  distinction  between  the  execution  of 
a  will  under  the  Statute  of  Frauds  and  of  a  deed  under  a  power. 

A  power  authorised  a  deed  to  be  made  by  two  persons,  "  under  their 
hands  and  seals,  in  the  presence  of,  and  attested  by,  two  wi(* 
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l"  Tlie  attestation  of  the  deed  exercUing  the  power  was 
in  these  words,  ^  signed^  sealed,  and  delivered  in  the  presence  of* 
two  witnesses : 

fliu^  tbtt  this  was  a  sufficient  attestation. 

BjT  t  deed,  made  nnder  a  power  of  appointment,  a  som  of  money 
WM  directed  to  be  paid  to  a  married  wonum  for  her  sole  use  and 
bfloefit,  and  her  receipt  alone  was  to  be  a  discharge.  She  mort- 
giged  her  interest  in  this  money,  and  afterwards  joined  with  her 
hoihsnd  and  the  mortgagees  in  a  litigation  relating  to  the  deed. 
The  decision  was  adverse  to  them.  The  Order  made  thb  sum 
•xpresBiy  liable  to  the  costs  : 

fluo^  that  the  Order  was  right. 
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Bt  a  settlement  dated  14  May  1802,  on  occasion  of  the 
intended  marriage  of  Robert  Tristram  Ricketts^  esq.,  and 
Mi88  Rebecca  Gumbletojiy  certain  funds  were  settled  in 
trust  after  the  decease  of  the  survivor,  for  the  benefit  of 
d  the  children  of  the  marriage,  in  such  proportions  and 
in  sach  manner  and  form  as  they,  the  said  R.  T.  Ricketts 
tod  Rebecca  Gumbletan,  "  by  any  deed  or  writing  to  be 
by  them  duly  executed  under  their  respective  hands  and 
sealfl,  in  the  presence  of,  and  to  be  attested  by,  two  or 
BK)re  credible  witnesses^  shall  direct  and  appoint."  In 
^ult  of  appointment,  or  on  a  defective  appointment, 
tite  fnnds  were  to  go  among  the  children  of  the  marriage 
Q  equal  shares^  to  be  vested  at  21  or  marriage. 

The  marriage  took  place^  and  out  of  nine  children  seven 

*iUuied  the  age  of  21^  the  other  two  having  died  in  in- 

^j.      The  Appellant^   Mrs.  Newton ^  was  the  eldest 

^toghter  of  the  marriage.     Mr.  Ricketts  became  a  Yice- 

Admiral  of  the  Blue,  and  in  1827  was  created  a  baronet. 

On  the  6th  August  1840,  he  and  his  wife  executed  a  deed, 

^luch  recited  their  desire  to  exercise  the  power  given 

Uiem  bj  the  marriage  settlement^  and  witnessed  that  in 

Exercise  Aereof  they  did  "  by  the  present  writing  under 

thdr  respective  hands  and  seals,  in  the  presence  of  two 
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credible  witnesses,  whose  names  are  intended  to  be  here 
after  endorsed  as  witnesses  attesting  the  signing,  sealing, 
and  delivery  of  these  presents  by  them,  the  said  Sir 
JR.  T,  jB.  and  Dame  Rebecca  his  wife,  direct  and  appoint, 
&c.,"  that  on  the  death  of  the  survivor  of  them,  the 
trustees  should  raise-  the  sum  of  100 iL,  and  pay  the  said 
sum  of  100/.  into  the  hands  of  the  said  LcsHtia  Frances 
Henry  Newton^  for  her  sole  and  separate  use  and  benefit, 
independently  of  her  husband,  for  which  her  receipt  alone 
shall  be  a  sufficient  and  effectual  discharge,  the  same  to 
be  as  and  in  full  of  her  share  in  the  said  settled  trust 
monies,  and  premises,"  &c.,  the  residue  to  be  equally  di- 
vided among  the  other  children.  The  execution  of  this 
deed  of  appointment  was  in  the  following  form : — "  In 
witness  whereof  the  said  Sir  Tristram  Robert  RickettSf 
otherwise  Sir  Robert  Tristram  Ricketts^  and  Dame  Rebecca 
his  wife,  have  hereunto  set  their  hands  and  seaLs,  the  6th 
day  of  August,  in  the  year  of  our  Lord  1840.  T,  R. 
Ricketts,  otherwise  Robt.  T  Ricketts  (l.s.)  ;  jR.  Ricketts 
(l.s.).  Signed,  sealed,  and  delivered  in  the  preficnce  of 
Geo.  Buckman,  E.  Cossens,  Clerks  to  Mr.  Straford,  Soli- 
citor, Cheltenham^ 

After  the  death  of  Lady  Ricketts  in  1859,  the  fund 
appointed  being  in  court,  a  petition  was  presented  to  the 
Court  of  Chancery  to  direct  the  payment  over  of  the 
sum  of  100  /.,  with  4  /.  as  one  year's  interest  thereon,  to 
Mrs.  Newton,  and  then  a  division  of  the  rest  of  the  pro- 
perty appointed  among  the  other  children.  This  petition 
was  opposed  by  Mr.  and  Mrs.  Newton,  who  disputed  the 
deed  of  appointment,  insisting,  first,  that  it  was  not 
validly  executed  and  attested  in  point  of  form ;  and  next, 
that  the  handwriting  of  the  name  of  Sir  R.  T.  Ricketts 
was  not  the  genuine  signature  of  that  gentleman.  Cer- 
tain mortgagees  of  the  fund  belonging  to  Mrs.  Newton 
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were  parties  to  the  proceedings.  Evidence  by  affidavits 
was  taken.  Buckman  was  dead ;  Cossens,  the  other  attest- 
ing witness,  swore  positively  to  the  due  execution  of  the 
deed  by  Sir  T.  and  Lady  Richetts,  whom  he  well  knew. 
Their  signatures  were  impeached  by  evidence  on  com- 
parison of  handwriting.  The  Vice-  Chancellor  decided  that 
the  deed  had  been  validly  executed  (a),  and  made  an  order 
one  of  the  directions  of  which  rendered  the  104  /•  liable 
for  the  costs.     This  was  the  order  appealed  against. 

Mr.  Newton,  in  person,  contended,  first,  that  the  exe- 
cution of  the  deed  of  appointment  was  not  properly  or  suf- 
ficiently attested  pursuant  to  the  terms  of  the  power  in  the 
settlement,  for  attestation  must  express  the  fact,  be  it  sign- 
ing, sealing,  or  delivering,  which  is  required  to  be  attested. 
Secondly,  that  no  affidavit  could  be  read,  nor  any  ex- 
trinsic evidence  admitted,  to  supply  the  proof  of  any  fact 
required  to  be  specified  in  the  attestation.  Thirdly,  that 
as  the  genuineness  of  the  handwriting  was  contested 
there  ought  to  have  been  a  trial  on  oral  testimony  before 
the  Vice-CTiancellor,  or  before  a  jury  on  an  issue.  Fourthly, 
that  there  ought  to  have  been  a  trial  as  to  the  fact,  whether 
the  deed  was  not  executed  under  a  misconception ;  and, 
fifthly,  that  to  decide  without  a  trial  was  not  according  to 
the  practice  of  equity.  The  following  cases  and  autho- 
rities were  cited :  Newton  v.  Askew  (ft),  Wright  v.  Wake- 
ford{c\  Suffden  on  Powers  (rf),  Preston  on  Abstracts  (^), 
Burdett  v.  SpiUbury  (y* ),  Moodie  v.  Reid  {g). 


1861. 
Newton 

9. 
RiCKJETTB. 


Mr.  Willcock  and  Mr.  fFilliamson,  for  the  Kespondents, 
were  not  called  on. 


(a)  Norn.  Re  Rieietts'  IVusts, 
1  Job.  &  Hem.  70. 

(b)  11  Beav.  145. 

(c)  17  Ves.  464 ;  4Taont.2ia 
(cf)  S  edit.  c.  7,  88.  4f^9. 


(e)  Vol.  1,  p.  285. 

(/)  4Ad.  &£1. 1;  1  Har.  & 
Wol.  591 ;  6  Nev.  &  Man.  259 ; 
10  Clark  &  Fin.  340. 

(j)  7  Taunt.  355. 
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1861.  The  Lord  Chancellor  (Lord  Campbell) : 

Newton  My  Lords,  this  case  has  been  very  ably  argued  by  the 

RicKBiTs.  Appellant  in  person,  but  he  has  not  raised  in  my  mind 
any  doubt  as  to  the  soundness  of  the  judgment  pronounced 
by  the  Vice-chancellor, 

The  first  ground  ^  appeal  is,  that  the  Vice-Chancelhr 
decided  without  granting  an  issue  as  to  whether  the 
execution  of  the  deed  was  in  the  handwriting  of  the 
donee  of  the  power.  Upon  the  evidence  before  him,  I 
am  of  opinion  that  he  came  to  a  just  conclusion  that  such 
an  inquiry,  was  totally  unnecessary.  There  was  the 
clear  and  distinct  evidence  of  the  surviving  witness,  who 
was  not  cross-examined,  as  he  might  have  been,  and 
who  swears  that  he  and  the  other  attesting  witness 
*^were  respectively  present,  and  saw  Sir  Tristram  Ro- 
bert Ricketts  and  Dame  Rebecca  Ricketts  his  wife,  both 
of  whom  they  well  knew,  severally  and  respectively  sign 
and  seal,  and  as  their  respective  acts  and  deeds  deliver, 
the  said  parchment  writing  or  deed  poll  of  appointment'' 
That  evidence  being  unimpeached,  was  it  a  ground  for 
directing  an  issue  that  certain  persons,  looking  at  the 
handwriting  of  tlie  signature,  intimated  their  opinion, 
which  they  might  sincerely  entertain,  that  it  was  not 
the  character  of  Sir  Robert  Bicketts^s  handwriting^  ?  That 
could  be  no  counterbalance  to  the  direct  evidence  of  the 
attesting  witness,  and,  under  all  the  circumstances  of  the 
case,  it  would  have  been  very  indiscreet  to  grant  such  an 
issue. 

The  great  question  here  is,  as  to  whether  this  deed  was 
properly  executed.  Upon  that  point,  after  the  decision 
of  this  House  in  Burdett  v.  Spilsbury  (A),  I  really  hare 
no  doubt.     Before  that  decision  it  might  have  been  con- 

{h)  10  Clark  &  Fin.  340. 
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that  a  memorandmn  of  attestation  was  necessarj, 

lod  that  if  it  did  not  state  the  observance  of  all  the  par- 

iaiuB  required  hj  the  deed  creating  the  power^  the 

execution  would  be  defective.     But  since  that  case  the 

itwmast  be  taken  to  be  settied  that^  if  de  facto,  the  power 

Vie  properly  executed,  and  the  witnesses  saw  that  it  was 

so  executed,  and  they  have  simply  signed  their  names  as 

witnesses,  no  memorandum  of  attestation  is  necessary.     I 

etmsider  that  that  was  the  ratio  decidendi  in  that  case ; 

ftr  although  a  distinction  has  been  taken  for  certain  pur- 

poees,  between  the  execution  of  a  will  imder  the  Statute 

of  Frauds  and  under  a  power,  I  apprehend  that  for  this 

purpose  no  distinction  is  to  be  made. 

Here,  in  the  creation  of  the  power,  it  is  said  that  the 
•ppointment  is  to  be  made  by  Sir  Robert  and  Lady 
Biekettt  by  deed,  "  by  them  duly  executed  under  their 
Rspective  hands  and  seals,  in  the  presence  of  and  to  be 
ittedted  by  two  or  more  credible  witnesses."  All  turns 
upon  the  legal  construction  of  the  word  "  attested."  In 
&ct,  this  deed  was  executed  by  Sir  Robert  Ricketts  and 
by  Lidy  Ricketts  in  the  presence  of  two  witnesses.  It 
wm  signed  by  them  in  the  presence  of  the  two  witnesses 
tt  their  act  and  deed,  the  witnesses  being  George  Buck-- 
*tf»  and  E.  Cosseru. 

Then  the  question  is,  as  to  the  form  of  the  attestation. 
It  b  admitted  that  the  form  used  would  have  been  suffi- 
Qent  if  the  additional  words  had  been  inserted,  "  by  each 
rfthe  parties  to  this  deed — Sir  Robert  Ricketts  and  Lady 
fiwfctf* — ^in  the  presence  of  us." 

If  there  had  been  no  attesting  clause  at  all — if  there 
W  been  nothing  but  the  signature  of  the  witnesses — ^if 
tte  deed  had  been  executed  according  to  the  provisions 
rfthe  power,  there  could  have  been  no  difficulty.  Then, 
^  the  execution  to  be  vitiated  by  what  is  here  stated  in 
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the  attesting  clause  ?  I  think  that  if  an  attesting  clause 
was  necessary,  which,  after  the  decision  in  Burdett  y. 
Spibbutyy  I  saj  is  unnecessary ;  but  if  it  had  been  ne* 
cessary,  this  would  be  sufficient,  because  I  think  that, 
according  to  the  plain  and  clear  import  of  the  words,  the 
inference  is,  that  the  two  witnesses  saw  each  and  both  of 
the  parties  to  the  deed  sign,  seal,  and  deliver  it. 

I  consider  it  unnecessary  to  express  any  opinion,  at 
considerable  length,  upon  this  subject.  After  the  case  of 
Burdett  v.  Spilsbury,  I  do  not  think  it  necessary  now  to 
go  back  to  Wright  v.  fVakeford,  or  any  of  that  class  of 
cases  which  were  then  brought  before  your  Lordships. 

For  these  reasons,  it  seems  to  me  that  the  decision  d 
the  Vice-chancellor,  as  to  the  validity  of  the  attestation, 
was  perfectly  sound,  and  that  there  is  no  ground  for  this 
appeal.  I  must,  therefore,  advise  your  Lordships  to 
affirm  the  decree,  and  dismiss  the  appeal. 

Lord  Cranworth : 

My  Lords,  I  have  very  little  indeed  to  add  to  what  my 
noble  and  learned  friend  has  said.  With  regard  to  the 
only  real  point,  that  is,  the  validity  of  the  deed  with  re- 
ference to  the  supposed  imperfect  attestation,  I  will  only 
just  put  it  thus  :  Suppose  that  there  had  been  no  "  signed, 
sealed,  and  delivered  in  the  presence  of"  such  and  such 
witnesses,  but  it  had  been  simply  that  the  witnesses  had 
signed  their  names ;  that  would  certainly  have  been  suffi- 
cient according  to  the  decision  of  this  House  in  Burdett 
V.  Spihbury.  Then  can  it  possibly  be  otherwise,  because 
here  it  is  stated  what  was  done,  namely,  that  it  was  so 
*^  signed,  sealed,  and  delivered  "  ?  That  can  make  no  diffe^ 
ence.  It  is  not  like  the  case  of  Wright  v.  IFakeford, 
where  the  expression  was,  "  sealed  and  delivered  in  the 
presence  of"  without  saying  "  signed."     That  was  held 
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to  be  in  the  nature  of  expressio  unius  exchisio  alteritis,  1881. 
You  cannot  apply  such  a  doctrine  here,  because  when  you  Newton 
have  "  signed,  sealed^  and  delivered  "  of  what  is  that  the  Rickbtis. 
expressio,  or  of  what  is  it  the  exclusio?  It  is  impos- 
sible to  predicate  either  that  it  expresses  any  thing,  or  that 
it  excludes  anything,  except  that  it  was  signed,  sealed,  and 
delivered  in  the  presence  of  those  persons.  Primd  facie, 
when  witnesses  attest  a  deed,  they  mean  to  attest  that  it 
was  signed,  sealed,  and  delivered  in  their  presence  by  the 
persons  who  executed  it.  Certainly,  as  the  Vice-Chan* 
cellar  observed,  it  is  competent  to  either  side  to  say  that 
although  you  see  those  signatures  here,  m  point  of  fact 
it  was  not  signed  by  these  parties  in  the  presence  of  these 
witnesses.  That  is  what  the  Vice- Chancellor  meant  when 
he  spoke  of  the  necessity  of  parol  evidence.  But  here  the 
whole  of  the  evidence  excludes  anything  of  that  sort, 
because  that  it  was  signed,  sealed,  and  delivered  in  the 
presence  of  those  witnesses,  is  put  beyond  all  possibility 
of  doubt. 

With  regard  to  the  only  other  question  of  the  supposed 
forgery  of  Sir  Robert  Ricketts*  name,  where  one  of  the 
attesting  witnesses  positively  swears  that  Sir  Robert 
Ricketts  and  Lady  Ricketts  signed,  sealed,  and  delivered 
this  deed  in  his  presence,  and  in  the  presence  of  the  other 
witness,  I  think  that  the  Vice-chancellor  would  have 
been  grossly  neglecting  his  duty  if  he  had  put  the  Re- 
spondents (especially  when  the  Appellants  did  not  choose 
to  cross-examine  the  witness  upon  the  subject)  to  the 
expense  and  delay  of  a  trial  at  law,  to  establish  a  fact 
about  which  there  could  be  no  doubt. 

I  concur,  therefore,  with  my  noble  and  learned  friend, 
that  there  is  no  ground  whatever  for  this  appeal. 
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1861.  Lord  Chelmsford: 

Nbwton  My  Lords;  I  agree  with  my  two  noble  and  learned 
Ric™.  ^f^^  «P^^  ^«  questions  which  have  been  raised  upon 
this  appeal.  In  the  first  place  it  is  said  by  the  Appellant 
that  the  Vice-chancellor  ought  to  have  directed  an  oral 
examination^  either  before  himself  or  before  a  jury,  upon 
the  subject  of  the  execution  of  this  deed  of  appointment 
under  the  power.  It  seemed  to  be  insisted  on  the  part  of 
the  Appellant,  that  there  was  a  claim  of  right  to  have 
an  inquiry  of  this  description,  imder  the  Act  of  1858, 
whereas  under  that  Act  it  is  entirely  discretionary  vrith 
the  Judge  in  Equity  to  decide  whether  such  an  inquiry 
shall  be  instituted  or  not.  K  that  discretion  had  been 
unreasonably  exercised,  this  House  might,  possibly,  inter- 
fere ;  but  where  it  is  clear  that  there  has  been  a  due 
exercise  of  discretion,  there  can  be  no  ground  for  appeal 
against  the  exercise  of  that  judgment.  Now  what  are 
the  grounds  upon  which  it  was  insisted  that  there  ought 
to  have  been  this  oral  examination  of  witnesses  ?  [His 
Lordship  here  went  into  a  full  examination  of  the  facts 
of  the  case,  and  expressed  as  to  them  his  complete  con- 
currence with  the  Vice-chancellor.'] 

The  only  remaining  question  is  with  regard  to  the  su£B- 
ciency  of  the  attestation  of  the  execution  of  this  deed  of 
appointment.  Now,  I  really  have  very  little  to  add  to 
what  has  been  stated  on  that  subject  by  my  two  noble 
and  learned  friends  who  have  preceded  me.  The  only 
objection  to  the  form  of  attestation  (because  it  is  a  formal 
objection)  is,  that  it  does  not  expressly  say  that  the  wit- 
nesses saw  that  deed  executed,  that  is,  '^  signed,  sealed, 
and  delivered,"  as  they  express  it,  by  each  and  both  of 
the  parties  to  the  deed. 

It  was  pressed,  on  the  part  of  the  Appellant,  that  there 
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was  an  analogy  between  this  case  and  the  case  of  a  joint        1861. 
affidavit,  in  which  it  is  required  by  the  Courts  that  the      Nbwtow 
jurat  should  express  that  the  affidavit  was  sworn  by  both     Rioksits. 
the  deponents.     My  Lords,  the  object  of  that  is  to  satisfy 
the  Courts ;  it  is  a  rule  which  is  laid  down  by  the  Courts, 
that  they  will  not  receive  an  affidavit  made  by  more  than 
one  party,  unless  it  is  quite  clear  that  the  affidavit  has 
been  sworn  by  both  the  deponents ;  but  that  can  have  no 
bearing  whatever,  and  no  analogy  to  a  case  of  this  kind, 
in  which  there  is  proof  upon  the  face  of  the  deed  of  every- 
thing having  been  dene  which  is  requisite  to  be  done, 
namely,  the  signing  and  sealing,  which  is  the  execution 
of  the  deed,  and  all  that  is  required  is  the  attestation  of 
the  witnesses  to  the  due  execution  of  the  deed  in  that 
respect  by  the  parties. 

I  agree  entirely  in  what  has  been  said  by  my  two  noble 
and  learned  friends,  that  it  would  have  been  sufficient 
here  if  they  had  merely  signed  their  names  as  witnesses, 
without  anything  more.  It  cannot  be  a  bad  attestation, 
because  they  have  gone  farther,  and  have  proved  that 
everything  that  was  necessary  to  be  done  by  the  parties 
in  order  to  make  a  valid  execution  of  the  power,  namely, 
signing,  sealing,  and  delivering,  was,  in  point  of  fact, 
done  in  their  presence.  If  common  sense  is  applied  to 
the  question,  there  can  be  no  difficulty  whatever  in  the 
case ;  nor  do  I  find  that  any  difficulty  is  introduced  by 
any  of  the  authorities  that  have  been  cited  upon  the  sub- 
ject, because  they  are  all  of  them  distinguishable  from 
the  present  case,  and  it  is  admitted  by  Mr.  Newton  that 
he  cannot  produce  any  authority  whatever  for  saying  that 
an  attestation  of  this  kind  in  execution  of  a  power  of 
appointment,  was  ever  held  to  be  bad. 

Under  these  circumstances,  I  think  that  the  order  of 
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the  Vice-chancellor  was  perfectly  correct,  and  must  be 

affirmed. 

. 

Mr.  Newton  then  referred  to  an  objection  to  the  fom 
of  the  order  made  by  the  Vice- Chancellor,  directing  the 
sum  of  104  Ly  payable  to  Mrs.  Newton^  to  be  made  liable 
for  the  costs,  and  contended  that  there  was  no  power  to 
apply  to  the  costs  of  this  cause  the  sum  of  100  il,  which 
was  directed  by  the  deed  of  appointment  itself  to  be  paid 
"  to  the  sole  and  separate  use  of  Mrs.  Ntwton^^ 

The  Lord  Chancellor :  By  whom  is  the  petition  pre- 
sented to  the  Lord  Chancellor  ? 

Mr.  Newton:   The  petition  is  that  of  Sir  ComwaUii 
Richetts  and  Mrs.  Newton^a  brothers  and  sisters  under  the 
Trustee  Act.    Then  we  are  served  with  that  petition^and 
we  go  in  and  oppose  the  application  for  the  distribution  of 
the  fund.     That  question  is  now  decided  against  us,  and  I 
am  not  here  to  say  for  a  moment  that  the  order  of  costs 
in  the  Court  below  as  regards  myself  was  wrong,  but  as 
regards  Mrs.  Newton  I  submit  that  it  was  wrong,  because 
the  deed  of  appointment  expressly  directs  the  money  to  be 
paid  to  her  separate  and  sole  use.     In  the  case  of  Newton 
V.  Askew  {i)  in  which  there  was  judgment  against  me  in 
the  hands  of  the  same  parties  who  are  opposing  us  here, 
or  their  solicitors,  Mr.  Justice  Cresswell  had  made  an  order 
charging  the  fund  in  Court  recovered  in  that  suit  and 
ordered  to  be  paid  to  Mrs.  Newton ;  and  upon  an  applica- 
tion to  the  Master  of  the  Rolls  to  carry  out  that  judgment, 
to  the  amount  of  about  300  /.,  agwist  the  fimd  which  h^ 
had  decreed  to  be  paid  to  the  sole  receipt  of  Mrs.  Newtany 
his  Honour   decided  that  he  had  no  power  to  do  it,,  and 
he  dismissed  the  application  with  costs. 

(t)  11  Bear.  145. 
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The  Lord  Chancellor:  The  proceeding  there  was  totallj        ^^* 

ferent    That  case  has  no  bearing  upon  it.  Newtoh 

Mr.  Willcock :  There  is  no  ground  whatever  for  this     Kickvtts. 

)Iication.     The  position  of  the  fund  is  this :  after  the 

ith  of  Lady  Bichetts,  and  therefore  after  the  money 

ime  payable  to  Mrs.  Newton^  she  mortgaged  all  her 

irest  under  that  appointment,  to  different  persons, 

eh  certainly  she  had  full  power  to  do.     These  mort- 

ees,  together  with  Mr.  and  Mrs.  Newton,  appeared 

ectively  as  parties  in  the  Court  below,  and  this  order 

made. 

lOrd  Cranworth :  Then  that    sum  of  100  L  is  made 

le  for  those  costs,  not  in  respect  of  the  relation  of  Mrs. 

rton  to  her  husband,  but  in  respect  that  the  mort- 

ees  are  ordered  to  pay  ? 

[r.  Willcock :  There  was  no  order  that  the  costs  should 

piid  by  Mrs.  Newton,  but  the  order  was  that  the  costs 

old  be  paid  out  of  the  fund. 

Ir.  Newton  :  The  order  is  upon  me  to  pay  the  costs ; 

peaks  for  itself. 

jord  Cranworth  ;  It  is  perfectly  obvious  what  the  case 

§;the  mortgagees  were  to  pay  the  costs.     The  Vice- 

(oeellor^B  order  was  quite  right. 

rhelori  Chancellor:  The  appeal  must  be  dismissed 

liooets. 

Order  appealed  agiunst  affirmed,  and  appeal  dimissed 
^ooets. 

Lords'  Journals,  April  18,  1861. 
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1859. 

^-t  g  Benjamin  S.  Beamish         -    Plaintiff  in  Error, 

— -  Henry  Albebt  Beamish    -   Defendant  in  Error. 

1860. 

v-^^^  It  being  settled  by  the  decision  in  The  Queen  v.  AfUlis,  that  to  con- 
July  2f  3.  stitute  a  valid  marriage  by  the  common  law  of  Enghmd^  it  must 
rilT  have  been  celebrated  in  the  presence  of  a  clergyman  in  holy  orden, 
^-^^*  the  fact  that  the  bridegroom  is  himself  a  clergyman  in  holy  orders, 

Februsry  21,       there  being  no  other  clergyman  present,  will  not  make  the  mar- 
April^2.  ^^^  ^^.  J 

Marriage  ly    As  to  the  manner  in  which  a  marriage  is  to  be  celebrated,  the  law 
Priest  tn  his       does  not  admit  of  any  difference  between  the  marriage  of  a  dergy- 
cwn  casSw         man  and  of  a  layman. 

Goole  V.  Hudson,  and  Holmes  v.  Holmes,  commented  on  and  ex- 

plfdned.  See  post. 
Per  Lord  CampbeU  (Lord  Chancellor) :  A  decision  of  this  House, 
occasioned  by  the  Lords  being  equally  divided,  is  as  binding  upon 
this  House  itself  and  upon  all  iiierior  courts,  as  if  it  had  been  pro- 
nounced nemine  dissentients.  (See  The  Attorney-General  v.  Tie 
Dean  of  Windsor,  ante  Vol.  8,  p.  369. ) 
Semble,  that  the  decision  in  The  Queen  v.  MiUis  ia  not  to  be  applied  to 
a  case  where  the  presence  of  a  minister  in  holy  oidera  is  impoosiblet 

DocTOE  Samvel  John  Beamish  was  entitled  to 
certain  estates  in  the  county  of  Cork.  He  had  seyenl 
sons,  of  whom  the  Kev.  Samuel  Swayne  Beamish  was  tlie 
first,  and  Benjamin  S.  Beamish,  the  present  Plaintiff  in 
Error,  the  second.  The  Rev.  S.  S.  Beamish,  in  the  year 
1831,  became  attached  to  a  young  lady  named  Isabella 
Frazer  (both  being  members  of  the  united  church  of 
England  and  Ireland),  and  as  he  did  not  obtain  his 
father's  consent  to  his  marriage  with  her,  he  persuaded 
her  into  a  clandestine  marriage,  which,  accordipg  to  the 
special  verdict  found  in  this  case,  was  performed  in  the 
following  manner : — **  On  the  27th  November  1831,  the 
Kev.  Samuel  Swayne  Beamish,  being  then  a  cleigynum 
in  holy  orders,  went  to  the  house  of  one  Anne  Lewis,  in 
the  city  of  Cork,  and  there  performed  a  ceremony  of 
marriage  between  himself  and  Isabella  Frazer,  by  read- 
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ing  between  them.  In  a  room  in  said  house,  the  form  of  ^^ 
solemnization  of  matrimony  used  in  said  united  church  Bkammh 
of  JEngtxnd  and  Irelandy  as  set  forth  in  the  Book  of  BxAifisH. 
Common  Prayer,  and  Administration  of  the  Sacraments 
and  other  rites  and  ceremonies  of  said  imited  church, 
by  declaring  that  he,  the  said  Bev.  S,  S.  Beamish,  then 
took  her,  the  said  Isabella  Frazer,  to  be  his  wedded 
wife,  and  by  receiving  the  declaration  of  the  said  Isabella 
Frcuer,  which  she  then  and  there  made,  that  she  took  him 
the  sdd  Rev.  &  S.  Beamish,  to  be  her  wedded  husband, 
and  by  the  said  Bey.  S.  S.  Beamish  placing  a  ring  on  the 
finger  of  the  said  Isabella  Frazery  and  by  his  pronounc- 
ing the  blessing  in  said  form  appointed,  &c.  That  there 
was  not  any  clergyman  of  holy  orders  present  at  the  per- 
formance of  the  said  ceremony  of  marriage,  save  and 
except  the  Bey.  S.  S.  Beamish  himself;  and  there  was 
not  any  person  present  in  the  room  where  same  was  per- 
formed, saye  the  Bey.  S.  S.  Beamish  and  Isabella  Frazer, 
but  that  the  performance  thereof  was  seen  by  one  Cathe" 
rine  Coffey,  who  priyily,  and  without  the*  knowledge  or 
sanction  of  the  said  Rey.  S.  S.  Beamish  and  Isabella 
Frazer,  or  either  of  them,  saw  the  said  ceremony  per- 
formed as  aforesaid  from  a  yard  adjoining  said  room,  but 
did  not  hear  what  passed  between  'the  said  parties.'' 
Henry  Albert  Beamish  is  the  eldest  son  of  this  marriage ; 
lis  fiither,  the  Bey.  S.  S.  Beamish,  died  intestate  in  1844. 
Doctor  Samuel  Beamish  did  not  die  till  eight  years  after- 
wards, namely,  in  1852,  and  on  his  death,  Henry  Albert 
Beamish  claimed,  as  the  eldest  son  of  the  Doctor's  eldest 
son,  to  enter  into  possession  of  the  estates.  This  claim 
was  contested  by  Benjamin  Swayne  Beamish,  the  Doc- 
tor's second  son,  on  the  ground  that  there  had  not  been 
any  yalid  marriage  between  the  Bey.  S.  S.  Beamish  and 
habeUa  Frazer.    Proceedings  were  taken  in  the  C!ourt 

8  2 
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of  Chancery  in  Ireland^  by  H.  A.  Beamish^  to  enforce 
his  claim.  By  an  order  of  that  Court,  dated  20  July  1854, 
the  proceedings  were  ordered  to  stand  over,  with  liberty 
to  him  to  bring  an  action  of  ejectment  against  Benjamin 
S.  Beamish,  who  was  made  Defendant  therein.  This  action 
was  brought,  and  was  tried  at  the  Cork  summer  assizes 
in  1855,  before  Henry  Martley,  esq.,  Q.  C,  when  the  spe- 
cial verdict  already  set  forth  was  found.  The  Court  of 
Queen's  Bench  in  Ireland  gave  judgment  on  this  verdict 
for  the  Plaintiff,  H.  A.  Beamish.  Error  was  brought  in 
the  Exchequer  Chamber,  where  the  Judges  were  divided 
in  opinion ;  but,  by  a  majority,  the  judgment  of  the  Court 
below  was  affirmed  (a).  The  case  was  then  brought  up 
to  this  House  (i). 

The  Judges  were  smnmoned,  and  Mr,  Justice  Willesy 
IVIr.  Baron  Watson,  and  Justices  Byles  and  Hill  attended 
in  the  year  1859.  Before  the  hearing  in  July  1860,  Mr. 
Baron  Watson  died ;  and  that  hearing  took  place  in  the 
presence  of  Justices  Willes,  Byles,  and  Hill. 

Sir  F,  Kelly  and  Mr.  Chatterton  (of  the  Irish  Bar), 
for  the  Appellant : 

The  authority  of  The  Queen  v.  Millis  (c)  is  assmned  to 
be  binding.  The  presence  of  a  priest  is,  therefore,  neces- 
sar}'  to  the  validity  of  a  marriage.     But  it  cannot  be 

(a)  6  Ir.  Law  Rep.,  N.S.,  142. 

(h)  The  General  Marriage  Act  for  Ireland  was  not  passed  till 
August  1844,  7  &  Viet,  c.  81.  The  question  in  this  case  was  there- 
fore considered  with  relation  to  the  requirements  of  the  law  of 
England  as  it  stood  before  the  English  Marriage  Act,  26  (leo.  2,  e.  33. 
The  very  full  and  exhaustive  opinion  delivered  by  Mr.  Justice 
Willesy  and  the  judgments  of  the  Lords  who  took  part  in  deciding 
the  case,  have  rendered  it  unnecessary  to  do  more  than  indicate  the 
course  of  the  arguments. 

(c)  10  Clark  &  Fin.  684. 
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valid  when  performed  by  the  priest  himself  in  his  own 
case,  and  without  any  other  priest  being  present  The 
2  &  3  Ed,  6,  c.  21,  permitted  the  marriage  of  priest?,  but 
this  was  to  be  after  asking  in  the  church,  and  according  to 
the  order  prescribed  in  the  Book  of  Common  Prayer. 
That  in  fact,  made  the  ceremonial  in  the  Prayer  Book  part 
of  the  statute.  This  was  reco«rnised  and  enforced  bv 
5  &  6  Ed.  6,  c  12,  s.  3.  It  is  clear,  therefore,  that  the 
coming  into  the  church,  the  man  stan^ng  on  the  right  hand 
and  the  woman  on  the  left,  and  being  there  asked,  was  a 
substantive  part  of  the  ceremonial,  and  the  priest  asking 
as  priest  must  be  one  person,  and  the  priest,  the  bride- 
groom, must  be  another. 

There  are  three  cases  in  which  the  minister  or  official 
has  attempted  to  perform  the  marriage  ceremony  for 
himself.  The  first  is  GooU  v.  Hudson  or  Boyce  {d)  in 
the  Arches  Court,  1733,  in  which  it  appeared  that  the 
marriage  ceremony  was  performed  by  the  minister  him- 
self. The  lady  married  again  ;  a  suit  was  instituted,  and 
a  decree  pronounced,  treating  the  previous  act  merely  as 
a  pre-contract,  not  as  a  marriage ;  and  directing  a  mar- 
riage to  be  celebrated  in  the  face  of  the  church.  The 
same  occurred  in  PortyntorC%  case  {e) ;  and  the  third 
was  that  of  a  case  decided  in  France  (J).  The  man 
there  was  mayor  of  the  district,  and  he  did  for  himself 
those  acts  which  the  law  absolutely  required  to  be  done 
by  the  mayor,  and  he  was  held  incapable  of  performing 
them  for  himself,  and  therefore  what  had  been  done  was 
treated  as  void.  The  principle  of  that  case  exactly 
applies  here. 

{d)  M.S.    See  pasty  where  the      Clark  &  Fin.  841. 
case  is  stated  by  Mr.  Justice         (/)  Nouvelles  Causes  C^lcbres, 
WiOes.  23  June  1807. 

(f)  See  this   case    stated    10 
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1859.  [Lord  Chelmsford:   Holmes  v.  Holmes  (g)  is  another 

Beamish      instance.] 

Bejjubh.         That  principle  is  expressly  adopted  in  the  United 
States  ;  Bishop  on  the  Law  of  Marriage  (A).  And  this  was 
plainly  according  to  the  ancient  canons  (t>  ''  At  nuptials 
there  shall  be  a  mass  priest  present  who  shall  by  God's 
blessing  bind  their  union  to  all  prosperity."    *^  Farther, 
it  is  ordained  that  no  man  do  join  his  daughter  in  mar- 
riage without  the  priest's  benediction.    Other  marriage 
shall  be  deemed  fornication.''    This  last  phrase  is  much 
more  than  directory ;  it  is  final,  and  the  penalty  is  the 
utter  invalidity  of  the  marriage.    Again, ''  Let  no  faith- 
ful man  of  what  degree  soever  marry  in  private,  but  in 
public,  by  receiving  the  priest's  benediction."    Palmer^ 
Oriffines  Liturgic<B  (J)  is  to  the  same  effect.  In  Herbert  v. 
Herbert  (A)  the  marriage,  though  irr  gular  in  some  forms, 
was  held  valid,  the  parish  priest  having  performed  the  cere- 
mony.    For  a  man  to  pretend  to  give  a  blessing  to  him- 
self looks  like  an  act  of  blasphemy,  but  it  b  clear  that  the 
priest  must  pronounce  a  blessiag,  and  do  other  things 
which  are  essentially  necessary  to  constitute  a  formal 
marriage ;  some  of  these  things  being  impossible  to  be 
performed  except  by  one  person  to  another,  the  attempt 
by'  a  person  to  perform  them    for  himself    makes  the 
whole  proceeding  nulL 

The  priest  is  a  solemnly  accredited  functionary,  in- 
vested with  authority  as  the  representative  of  the  church, 
and  importing  into  the  ceremony  the  religious  elements 

ig)  See  post  p.  300.  Law  A.D.,  943,  s.  8 ;  1076, 8.5 ; 

(A)  Boston  ed.  169.  1175,  s.  17. 

(0  A.D.  940, 1076-1175.  An-  (j)  Ch.  vii.,  Matrimony, 

cient  Laws  and  Institutions  of  (X)  2  Hi^.  Cons.   Cas.  263, 

England.    See  also^Johnst.  Ecc.  269. 
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which  the  law  requires ;  he  is  also  the  solemnly  accredited 
witness  to  the  acts  of  the  parties.  For  these  purpoees 
the  law  requires  him  to  he  present,  Scobelte  Ordi- 
nances  (/),  the  marriages  under  which  were  confirmed  hy 
statute  (m).  The  English  Marriage  Act,  26  Geo.  2,  c.  33, 
the  21  &  22  Geo.  3,  c.  35,  relating  to  Ireland,  and 
the  5  Geo.  4,  c  68,  relating  to  Newfoundland,  contem- 
plated, throughout,  that  the  priest  should  be  a  person  dis- 
tinct from  either  of  the  parties.  So  do  the  7  &  8  Vict. 
c  66,  relaidng  to  Dissenters'  marriages,  and  7  &  8  VicL 
c  81,  the  General  Marriage  Act  of  Ireland,  and  the 
6  Geo.  4,  c.  92,  for  validating  marriages  celebrated  in 
any  church  or  chapel  erected  since  the  passing  of  the 
Btatate  of  Geo.  2.  Whether  looking  to  England  or  the 
colonies,  it  is  clear,  as  stated  by  Mr.  Burge  (n),  that 
marriages,  to  be  valid,  must  be  performed  by  a  minister. 
On  the  same  principle,  the  French  code,  which  admits  of 
civil  marriages,  requires  (o)  the  presence  of  the  public 
officer.  Public  as  well  as  private  interests  are  protected 
by  this  precaution  of  requiring  a  clergyman  to  be  a  wit- 
ness of  the  ceremony ;  and  this  was  probably  the  reason 
for  the  penal  declaratJon  attached  to  the  canon  of  1076. 
In  Manfa  editjon  of  the  Conunon  Prayer  Book  (/)),  Dean 
Comber  is  cited  for  the  statement,  that  the  priest's  bles- 
dng  is  so  comprehensive,  "  that  it  is  sometimes  called  the 
blessing  of  God."  That  blessing  is  given  after  the  parties 
are  declared  to  be  man  and  wife.  EverytbiDg  therefore 
shows  that  the  church  never  contemplated,  and  never  was 
deemed  to  contemplate,  the  poeeibility  of  the  ceremony 
being  performed  except  by  a  third  person. 

The  roles  of  the  conunon  law  in  various  matters  show 

(0  A.D.  1644,  c.  51,  p.  8«.      Laws,  vol.  i.  p.  161 
A.D.  1663,  c.  6,  p.  2m.  (o)  Code  Civil,  art.  lU, 

(■)  12  Car.  2,  c  33.  (j,)  Oxf.  Ed.  p.  434. 

(r)  Comm.  on  Col.  and  For. 


rs  snow  h 
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that  a  man  may  not^  under  such  circumstanoes,  perfcms 
the  required  act  for  himself.  Finches  Law  (q) :  and  J7acon*8 
case  {r),  where  a  recognizance  given  to  three,  and  tako! 
before  one  of  the  three,  was  held  bad  as  to  him.  So  a 
man  may  offer  himself  to  a  bishop  for  induction,  but  can- 
not present  himself  («),  nor  can  a  cognizee  of  a  fine  take 
his  own  cognizance  (0,  nor  a  contracting  party  be  hk 
own  agent,  within  the  Statute  of  Frauds,  FarebroAer 
V.  Simmons  (u). 

Dr.  Gayer  and  Mr.  Isactc  Butt  (both  of  the  Iritk 
bar)  for  the  Respondent: 

The  cases  of  Goole  v.  Hudson  (t?).  Holmes  v.  Holmes  (»), 
and  the  French  case  {w)y  have  no  application  here ;  tbey 
all  depended  on  the  insufficiency,  not  of  the  ceremony 
but  of  the  evidence  of  the  marriage ;  and  the  Court,  in  die 
first  two,  pronounced  the  only  sentence  it  could,  namely, 
that  the  marriage  should  be  duly  celebrated.     In  the 
French  case,  too,  the  real  difficulty  was,  that  the  mayor 
was  required,  in  his  judicial  capacity,  to  give  a  certificate, 
and  it  was  held  that  he  could  not  possibly  assume  the 
character  of  a  judge  in  a  case  in  which  he  was  a  party. 
The   difference  between  a  judicial  and  a  merely  minis- 
terial duty  is  manifest. 

The  present  was  merely  an  irregular,  but  it  was  a  com- 
pletely valid  marriage ;  and  such  marriages  have  only 
been  forbidden  in  Ireland  since  the  7  &  8  Vict.  c.  81, 


(q)  p.  19,  pi.  20. 

(r)  Dyer,  220  b. 

(5)  Burn,  Ecc.  Law,  Benefice, 
Presentation,  10. 

(t)  West's  Symboleography, 
Part  2,  pi.  6,  s.  17. 

(u)  5  Bam.  &  Aid.  333.  See 
Darrell  v.  Evans,  6  Hurl.  &  N. 


6C2. 

(r)  M.S.  See  these  cases  full3r 
referred  to  in  the  Opinion  of  M  v*. 
Justice  WilUSy  aad  in  the  Judg- 
ment 

{w)    Nouvelles    Causes   Cele' 
bres,  23  June  1807. 
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they  were  forbidden  in  England  by  the  26  Geo.  2,  c.  33. 
Till  the  statute  of  Victoria  such  marriages  were  frequent 
m  Ireland,  Steadman  v.  Powell  (ar),  before  Sir  J.  Nicholl, 
in  1822,  recognised  that  fact,  and  so  did  The  King  v. 
FdUing  (y).  In  Maxwell  v.  Alaxwell  (z)  an  irregular 
and  clandestine  marriage,  celebrated  by  a  priest  in  holy 
orders,  though  he  was  of  the  sort  commonly  styled  a 
"couple  beggar,^  without  any  witness  being  present,  the 
priest  being  dead  at  the  time  of  the  suit  instituted,  was 
declared  valid.  So  in  Le  Geyt  v.  O'Brien  (a),  adminis- 
tration was  granted  on  proof  of  celebration  by  a  clergy- 
man since  deceased ;  and  the  learned  judge.  Dr.  Radcliff, 
expressed  some  doubts  as  to  whether  the  intervention  of 
a  priest  was  necessary,  and  he  would  not  allow  an  inquiry 
whether  the  clergyman  had  duly  received  ordination, 
holding  that  the  performance  of  the  ceremony  was  the 
important  point,  and  that,  as  it  had  been  performed,  it 
must  be  taken  to  have  been  performed  by  a  competent 
person,  and  he  held  the  marriage,  though  irregular,  to 
have  been  legally  constituted. 

It  is  no  offence  for  a  man  to  ask  the  blessing  of  God 
opon  himself,  and  the  ordinary  form  of  benediction  is, 
^t  of  a  request  to  God  to  bless  the  persons  named ;  the 
pnest  never  pretends  to  bestow  the  blessing,  but  only  to 
^  it  That  alone,  therefore,  can  form  no  obstacle  to  a 
clergyman  performing  the  ceremony  for  himself.  Nor 
^  any  of  the  other  forms  prescribed  by  the  Book  of 
Common  Prayer  have  that  effect.  Many  of  these  forms 
^ere  merely  directory  of  the  course  to  be  pursued  in  the 
^  of  a  regular  marriage,  but  there  was  no  penalty. 


1859. 


Beamish 

Bbamish. 


(z)  1  Addams,  58. 

(jf)  U  St.  Tr.,  8?o.  1327. 


(z)  MUw.  Ecc.  Rep.(Ir.)  280. 
(a)  Milw.  Ecc.  Rep.  (Ir.)  825. 
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and  certainly  none  In  the  shape  of  avoiding  the  mar- 
liage,  attached  to  the  breach  of  any  one  of  them.  [Thej 
referred  with  considerable  minuteness  to  the  words  of 
the  articles  in  the  Matrimonial  Service.]  Admitting 
that  there  are  some  cases  in  which  a  person  cannot  validly 
do  acts  in  two  characters,  there  are  others  in  which  he 
can  do  such  acts.  A  trustee  may  execute  a  lease  to  him- 
self and  others,  and  a  partner  in  one  firm  may  draw  a 
bill  on  another  firm,  of  which  he  is  likewise  a  member, 
and,  as  a  member  of  that  second  firm,  may  bind  it  by  his 
acceptance.  A  man  may  not  do  inconsistent  acts  in  the 
same  identical  character,  but  he  may  do  such  acts  where 
he  fills  two  characters  with  reference  to  the  same  trans- 
action. In  the  case  of  a  female  reigning  sovereign,  she 
may,  on  marriage,  promise  to  obey  as  a  wife,  though  she 
would  be  undoubtedly  at  the  same  moment  sovereign  to 
the  man  who  became  her  husband. 

Though  a  marriage  may  be  so  celebrated  as  to  subject 
the  parties  celebrating  it  to  ecclesiastical  censure  that 
will  not  avoid  the  marriage  itself. 

Some  of  the  authorities  are  express  to  the  point,  that 
though  matrimony  is  spoken  of  as  a  sacrament,  it  is  one 
which  may  be  administered  to  each  other  by  the  parties 
themselves,  De  Burgh  (h) ;  and  Walterius,  a  professor  of 
the  canon  law  at  Bonriy  is  to  the  same  effect  (c).  The 
Council  of  Trent  requires  the  priest  to  utter  the  words 
Ego  vos  conjungoy  but  the  English  ceremonial  has  no  equi- 
valent words  in  it  Indeed  the  words  "  what  God  has 
joined  together"  not  what  "I  have  joined  together," 
show  that  the  ceremony  is  one  in  which  the  priest  does 

(5)  PupillaOculi,  part  8,  c.  1.  (c)  Manual    of  Ecclesiastictl 

See  the  whole  passage    quoted,      Law,  8  ed.  p.  579,  par.  395, 0.  i^ 
10  Clark  &  Fin.  581.  See  10  Clark  &  Fin.  5&L 
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Bot  aotaally  take  port  Nor  is  there  anything  in  that  part       ^^^^ 
of  the  diurch  service  which  most  necessarilj  be  uttered  by     Bbamibh 
athirdpenon.  Bi^^ 

[Lord  Wenskydale:  It  is  clear  from  the  report  of 
Herbert  y.  Herbert  (jif),  that  the  priest  there  did  not  utter 
those  words,  and  yet  the  marriage  was  held  good  accord^ 
ing  to  the  law  of  Sicily.'] 

Admitting,  therefore,  on  the  authority  of  The  Queen  v. 
MUKs,  that  the  presence  of  a  priest  is  necessary  as  he  has 
notUng  to  do  which  may  not  be  done  by  one  of  the  parties, 
hia  presence  as  one  of  the  parties  is  suflScient.  In  Harrod 
T.  Harrod  {e)  Vice-Chancellor  Wood  declared  that  no 
particiilar  form  of  words  was  necessary  to  constitute  a 
valid  marriage  imder  the  old  law  of  England.  The 
marriage  may  be  irregular  because  of  the  use  of  certain 
words  instead  of  others,  or  the  omission  of  certain  forms, 
as  for  instance,  the  omission  of  giving  the  ring ;  but  that 
would  not  in  the  least  degree  affect  the  validity  of  the 
marriage. 

Here  there  is  a  valid  civil  contract  made  in  a  binding 
form  in  the  presence  of  a  priest,  and  that  being  so  the 
marriage  cannot  now  be  impeached  merely  for  want  of 
regularity.  Even  in  The  Queen  v.  Millis  (/),  nothing 
was  said  as  to  what  the  character  of  the  religious  cere- 
mony was  to  be.  It  required  that  a  priest  should  be  pre- 
sent, and  that  requisition  has  been  complied  with.  The 
old  Saxon  law  which  first  in  terms  declared  that  a  mass* 
priest  should  be  present,  speaks  only  of  his  blessing  the 
union  to  '^  all  prosperity,'^  such  a  blessing  could  surely 
without  any  impropriety  be  invoked  by  the  priest  himself 
on  his  own  marriage.  And  Herbert  v.  Herbert  {g\ 
shewed  distinctly  that  a  marriage  was  recognised  in  this 

{d)  2  Hagic.  Cons.  Rep.  263.  (/)  10  Clark  &  Fin.  534. 

(e)  18  Jur.  863. 1  Kay  &  J.  4.  (ff)  2  Hagg.  Cons.  Rep.  263. 
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country  as  valid,  though  the  priest  there  appeared  not  to 
have  taken  any  active  part  whatever  in  the  ceremony. 

Sir  F.  Kelly  replied. 

The  Lord  Chancellor  (Lord  Campbell),  after  thanking 
the  counsel  for  the  great  assistance  given  to  the  House, 
moved  that  the  following  question  be  put  to  the  Judge& 
Agreed  to. 

Question,  ^^  Upon  the  facts  found  by  the  special  verdict 
in  this  case,  is  the  Plaintiff  below,  Henry  Albert  Beamui 
the  legitimate  son  of  the  late  Rev.  Samuel  Stcapg 
Beamish  V^ 

Mr.  Justice  Willes  (Mr.  Justice  Byles  being  present, 
Mr.  Justice  Hill  being  on  circuit,  and  therefore  ex- 
cused attendance)  delivered  the  following  Opinion  on 
behalf  of  himself  and  his  learned  brethren  : — 

My  Lords,  the  answer  to  this  question  depends  upon 
whether,  after  the  Reformation,  and  before  Lord  Hard- 
wiche^e  Act  in  Englandy  or  7  &  8  Vict,  c.  81,  in  Ireland, 
a  clerk  in  orders  could  effectually  contract  marriage  with- 
out the  presence  of  another  clergyman ;  in  short,  whether 
a  clergyman  can  marry  himself. 

In  dealing  with  the  question  we  must  bear  in  mmd, 
that  by  direction  of  the  House  the  argument  proceeded 
upon  the  assumption  that  the  case  of  The  Queen  v. 
Millis  (A)  is  a  binding  authority  for  the  proposition  neces- 
sary to  sustain  the  result  therein  arrived  at,  aa  appears  by 
the  record ;  which  proposition  is,  that  a  marriage,  how- 
ever solemnly  celebrated,  was  invalid  at  the  common  law, 

(h)  10  Clark  &  Fin.  534. 
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nnlees  contracted  In  the  presence  of  a  priest  in  holy 
orders. 

That  being  so^  all  authorities  and  arguments  tending 
only  to  prove  that  no  clergyman  need  have  been  present 
at  the  marriage  are  excluded  by  the  hypothesis  upon  the 
one  hand^  whilst^  upon  the  other,  it  may  be  considered 
that  if  a  second  clergyman  had  been  present,  and  had 
married  the  father  and  mother  of  the  Plaintiff,  the  other 
drcnmstances  in  which  the  marriage  actually  took  place 
ranaining  the  same^  such  marriage,  however  irregular  and 
reprehensible,  and  to  whatever  extent  it  might  have  ex- 
posed all  parties  to  censure  and  punishment,  would  have 
heen  valid. 

The  precise  question  which  we  have  to  answer,  there- 
fore, is,  whether,  assuming  that  by  the  common  law  the 
presence  of  a  priest  was  essential  to  the  validity  of  a  mar- 
riage, which  involves  that  at  the  marriage  of  a  layman 
there  must  have  been  a  third  person  present,  the  marriage 
of  a  clergyman  might  yet  be  effectually  performed  with- 
out the  presence  of  any  other  than  himself  and  the  person 
taken  as  his  wife. 

We  have  found  it  necessary  to  look  at  the  subject  from 
two  principal  points  of  view,  in  considering  the  following 
questions : 

First,  whether  the  history  of  the  law  relating  to  the 
BMurriage  of  the  clergy  points  to  any  and  what  distinction 
Jtt  this  respect  between  the  clergy  and  the  laity,  and 
Wm  whether  the  clergy  used  at  any  time  to  be  married 
ui  a  different  manner  from  the  laity  ? 

Secondly,  whether  the  history  of  the  laws  requiring  the 
Pf^nce  of  a  clergyman  as  proper  for  the  due  celebration 
of  a  regular  marriage,  or  essential  to  the  contracting  of  a 
^jJid  one,  points  to  any  duty  incumbent  upon  the  clergy- 
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man  such  as  could  not  be  discharged  with  equa 
and  propriety  by  one  of  the  contracting  parties  ? 

The  first  of  these  questions  was  not  much  arg 
the  bar.  It  was  assumed  in  general  terms,  and  8 
disputed,  that  the  marriages  of  the  clergy  were  pre 
in  early  times ;  and  it  was  even  arsnied  that  one  < 
the  Reformation  may  have  been  to  give  a  new  p 
to  the  clergy,  without  imposing  any  restriction  a 
manner  in  which  that  privilege  was  to  be  exerci 
short,  that  the  previous  law,  when  made,  may  on 
applied  to  the  marriages  of  laymen,  and  that  tl 
riages  of  the  clergy  may  stand  upon  a  distinct  foo' 

We  have  found  it  necessary  to  examine  this  pai 
argument  closely,  and  have  arrived  at  conclusio 
gether  opposed  to  the  propositions  thus  put  forwa 
which  we  conceive  to  have  an  important  bearing  u 
main  inquiry. 

In  dealing  with  this  first  question,  it  is  necei 
refer  to  the  history  of  the  enforced  celibacy  of  the 
and  afterwards  more  particularly  to  the  statutes  b] 
at  the  period  of  the  Keformation  this  restnunt  i 
moved.  It  appears  that  a  distinction  existed  in  that 
between  the  regular  and  secular  clergy,  and  th 
distinction  was  especially  observed  in  this  countiy 
regular,  unlike  the  secular  clergy,  appear  from  ai 
period  to  have  taken  what  was  called  the  solemn 
tinguished  from  a  simple  vow  of  chastity,  accompai 
an  express,  not  merely  a  tacit  or  implied,  pro 
publicly  made,  and  accompanied  by  entering  into  n 
nized  religious  order,  and  not  merely  into  a  lawfu 
siastical  society. 

With  respect  to  both  classes  of  the  deigy,  the  j 
law  of  the  Western  Church  will  be  found  stated  in  1 


CASES  IN  THE  HOUSE  OF  LORDS.  287 

"Traits  du  Contrat  de  Marriage,"  part  3,  chapter  2,        1861. 
article  5 ;  **  De  rEmpechement  que  forment  les  Voeux      Bramuh 
Bolennels  *'  (volume  6,  page  47,  of  the  Paris  edition  of     Beijiish. 

1846,  by  M.  Bugnet,  to  which  we  shall  throughout  refer) ;         , 

and    article    6,    "De  TEmpechement    qui  resulte  des      Willu. 
Ordres  sacres"  (6  Pothiery  page  51). 

As  to  the  regular  clergy  abroad  it  appears  that  before 
the  first  Council  of  Lateran,  held  in  1123,  their  mar- 
riages were  valid ;  and  their  profession  constituted  only 
impedimentum  prohibitivumy  not  impedimentum  dirimens. 

The  prohibition  thus  imposed  upon  the  regular  clergy 
included  only  those  who  had  taken  the  solenm  vow 
already  mentioned,  and  entered  into  a  regular  house  of 
religion.  A  simple  vow  of  chastity,  whether  tacit  or  ex- 
press, did  not  of  itself  constitute  an  impediment  (6  Pothiery 
50,  sec  6,  id.  213 ^  et  seq). 

With  respect  to  the  regular  clergy,  professed  and  en- 
tered in  a  house  of  religion  in  Englandy  their  condition 
was,  probably,  from  a  time  before  the  conquest  up  to  the 
reign  of  Hen.  VIII.,  considered,  for  all  purposes  of  per- 
sonal benefit,  as  that  of  civil  death ;  and  their  marriages, 
contracted  after  profession,  were,  according  to  the  better 
opinion,  absolutely  void.  (^Cohe  Littleton^  135  b :  Littleton, 
sec.  200. 202,  and  the  Commentary.)  The  dictum  referred 
to  in  1  Rolle^Q  Abridgment,  Baron  and  Feme  (A.  9-10), 
eantri,  seems  incorrect. 

As  to  the  secular  clergy,  not  entered  or  professed  in 
religion,  of  the  degree  of  bishops,  priests,  deacons  (and 
sub-deacons  in  the  Roman  Catholic  Church),  it  appears 
that,  except  for  a  short  period,  under  the  code  of  Justinian 
(A.  D.  529)  lib.  1.  tit.  4,  de  Episcopis  et  Clericis,  mitigated 
by  the  efiect  of  the  6th  Novel,  cap.  5,  which  substituted 
tbe  penalty  of  loss  of  orders  for  that  of  nullity,  there  was 
no  instance  of  any  law,  civil  or  ecdesiaslical,  for  annulling 
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1861.  the  marriages  of  the  secular  clergy,  before  the  twelfdi 
Beamish  century.  The  canon  of  the  first  Council  of  Lateran  (A.  D. 
g   ^'  1123),  confirmed  and  more  distinctly  expressed  at  the 

second   Council  of  the  same  name  (A.  D.  1133),  was  the 

Willm!^    first  which  decreed  the  nullity  of  marriages  contracted 
by  persons  in  holy  orders.     How  much  this  restrictioD 
has  been  treated  as  one  positivi  juris  appears  by  St  Amt 
gustirC^  question,  and  the  answer  of  Gregory  the  Greii 
(1  Wilk.  Cone.  9)5  and  in  the  present  day  by  the  notes  t( 
Pothier  (51. 53)^  in  which  it  is  stated  that  the  marriages  0: 
the  clergy  are,  by  reason  of  the  provisions  of  the  cod( 
civil,  no  longer  subject  to  any  legal  impediment  in  France, 
With  respect  to  England,  there  exist  proofs  that  the 
marriages  of  the  secular  clergy,  though  considered  objec- 
tionable by  the  higher  ecclesiastics,  constantly  occurred 
and  were  not  either  void  or  Toidable  here  before  the 
latter  part  of  the  twelfth  century.     Numerous  traces  ol 
this  subject  are  to  be  found  in  the  collection  of  the 
ancient  laws  and  institutes  of  England^  published  in  1840, 
under  the  direction  of  the  Record  Commissioners.    The 
earliest  is  in  the  Penitential  of  Theodorcy  Archbishop  of 
Canterbury,  (A.  D.  660  to  690)  where,  in  chapter  18, 
section  4  (1st  Ancient  Laws,  14)  it  is  laid  down  that  for 
a  married  man,  raised  to  holy  orders,  afterwards  to  cohabit 
with  Ids  wife,  is  adultery,  by  reason  of  the  notion,  else- 
where expressly   put   forward,  that  the  Church  is  hi* 
spiritual  spouse.     To  the  same  effect  is  the  fragment  o' 
the  same  prelate  at  i)age  74,  where  it  is  said  of  such  ^ 
case,    "unde  'et    de  carnali  fit    spirituale    connubiuDO 
Oportet  eos  nee  dimittere  uxores  et  quasi  non  habeant  si 
habere;  quo   salva  sit  charitas  connubiorum   et  ce8&€ 
operatic  nuptiarum."     Then  section  6,  page  14  oftb 
Penitential,  treats  of  priests  and  deacons  marrying  whil*? 
in  holy  orders.      "  Presbyter  vel   Diaconus  si  uxoreiB 
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extraneam  duxerit  in  oonsclenti^  populi^  deponator.  Si 
▼ero  adolterium"  (explamed  bj  the  preceding  section  to 
mean  by  reason  of  his  being  married  to  the  Church) 
'*  perpetraverit  cum  iM/  et  in  conscienti^  populi  deve- 
nit,  projiciatur  extra  ecclesiam  et  poeniteat  inter  laicos 
quamdiu  yixerit."  It  is  clear  that  this  passage  relates  to 
actual^  not  quasi  wives,  because  the  context  refers  to  the 
wives  of  those  who  were  raised  to  orders  after  being  mar- 
ried, and  makes  a  distinct  provision  for  the  case  of  fomi- 
calion  with  a  woman  not  the  priest's  wife,  and  that  of 
adultery  with  the  wife  of  another. 

To  the  same  effect  is  the  Penitential  of  Ecghert^  Arch- 
bishop of  York,  A.  D.  735  to  736.  "  Si  presbyter  vel 
diaconus  uxorem  duxerit  perdat  ordinem  suum;  et  si 
postea  fomicati  fuerint,  non  solum  ordine  priventur,  sed 
etiam  septem  annos  jejunent,  juxta  sententiam  episcopi." 

To  the  same  effect  is  a  document  of  the  tenth  century, 
called  Institutes  of  Polity,  civil  and  ecclesiastical,  to  be 
found  in  2  Ancient  Laws,  335,  chapter  22,  which  recites 
as  the  doctrine  of  the  previous  councils,  that  ^^  it  was  right 
if  a  minister  of  the  altar,  that  is,  a  bishop,  or  a  mass 
priest,  or  a  deacon  married,  that  he  forfeited  his  order  for 
ever,  and  should  be  excommunicated,  unless  he  should 
repent,  and  the  more  deeply  atone."  ♦  ♦  ♦  ♦ 
*^  A  priest's  wife  is  nothing  but  a  snare  of  the  devil,  and 
he  who  is  ensnared  thereby  on  to  his  end,  he  will  be 
seized  fiEist  by  the  devil,  and  he  also  must  pass  afterwards 
into  the  hands  of  fiends,  and  totally  perish,"  &c. 

The  same  is  laid  down  in  ^Z/Wc's  canons,  shortly 
before  the  Conquest,  {Wilkini  Anglo-Saxon  Laws,  154; 
2  Ancient  Laws,  345),  which  state  the  penalty  to  be  for- 
fi^ture  of  orders. 

The  Anglo-Saxon  clergy,  however,  were  far  from  being 
of  one  mind  upon  this  subject.     The  law  of  the.  Northum*- 
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hrian  priests  (stated  by  Pothier  to  be  of  the  tenth  cen- 
tury), provides,  section  35,  "  If  a  priest  forsake  a  woman 
(^Cwenan\  and  take  another,  let  him  be  exconununi- 
cated,"  The  word  here  translated '^  woman"  is  neither 
the  word  applied  to  a  wife  in  the  same  law,  canon  64 
("  -^tre"),  nor  that  applied  to  a  concubine  (**  Cjifese^), 
in  other  laws  of  the  same  period.  It  may,  according  to 
the  dictionary,  be  translated  wife,  woman,  or  harlot 

These  ecclesiastical  documents  only  refer  to  penance 
and  deprivation,  not  nullity,  which  indeed  they  could  not 
impose. 

In  the  laws  of  the  kings  during  the  same  period  we 
find  no  direct  mention  of  the  subject  of  marriage  of  tlie 
clergy  whilst  in  orders,  though  there  are  several  in  whidi 
the  duty  of  chastity  is  inculcated. 

The  first  is  the  law  of  King  Edmund  (who  reigned 
A.  D.  940  to  A.  D.  946),  Ecclesiastical  Division,  Na  1 
(1  Ancient  Laws,  245).  The  canons  called  ofEdgcar  (who 
reigned  A.D.  959  to  975),  if  they  can  properly  be  classed 
as  laws,  provided  specially  for  the  case  of  a  married 
person  raised  to  orders  (Canons  17, 2  Ancient  Laws,  271); 
and  as  to  the  rest,  canon  60  enjoins,  "  That  no  priest  love 
overmuch  the  presence  of  women,  but  love  his  lawful 
spouse,  that  is,  his  church."  The  next  is  the  law  of 
Ethelred  II.,  who  reigned  A.  D.  978  to  1016,  chapter  5, 
No.  9  (1  Ancient  Laws,  307).  The  last  is  the  law  of 
King  Canute^  who  reigned  A.D.  1017  to  1036,  Ecclesias- 
tical Division,  No.  6. 

All  these  laws  enjoin  chastity,  but  under  sanctions  not 
involving  nullity  of  marriage. 

It  seems,  therefore,  that  before  the  Conquest  there 
was  no  law,  either  civil  or  ecclesiastical,  in  this  country, 
making  orders  impedimentum  dirimens.  Dr.  Ungard 
states    (compare   1   Anglo-Saxon  Church,  176;    2  id.. 
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2o2  et  seq.)  that  at  the  end  of  the  Anglo-Saxon  period        1861. 
**  the  married  priests  at  length  became  sufficiently  numer-      Bbamibh 
OU8  to  bid  defiance  to  the  laws  of  both  the  church  and  the     Bbambh. 
state."    He  expresses  an  opinion  that  such  marriages         — 
first  began  in  the  latter  part  of  the  ninth  or  even  as  late      Willes. 
as  the  tenth  century ;  and  he  states  that  for  three  centuries 
after  the  mission  of  St.  Augustin  there  is  no  mention  of  a 
married  priest  in  any  written  document.     The  inference, 
however,  seems  hardly  reconcileable  with  the  articulate 
recc^ition  of  the  fact  of  the  marriage  of  priests,  and 
other  their  intercourse  with  women,  in  the  Penitential  of 
Theodore,  who  wrote  less  than  a  century  after  Augustin. 
And  Mr.  Kemble,  in  his  History  of  the  Saxons  in  England^ 
ToL  2,  pp.  439  to  447,  refers  to  many  instances  in  which 
the  children  of  priests  are  spoken  of,  and  other  traces  of 
their  marriages  occur  in  ancient  documents,  as  afibrding 
an  ^'  almost  unbroken  chain  of  evidence  to  show,  that  in 
spite  of  the  exhortations  of  the  bishops  and  the  legislation 
of  the  Witan,  those,  at  least,  of  the  clergy  who  were  not 
bound  to  a  ccenobitical  order,  did  contract  marriage,  and 
openly  rear  the  families  which  were  its  issue." 

Dr.  Lingard  farther  states  (History  of  Anglo-Saxon 
Church,  voL  2,  p.  254,  note  1),  that  '^married  priests 
were,  strictly  speaking,  those  who  had  been  married 
before  ordination.  After  ordination  they  were  more 
loosely  said  to  marry,  wiffian,  to  take  wives,  when  the 
parties  lived  together  by  mutual  agreement  only;  for 
there  existed  no  legal  form  by  which  they  could  be 
married.**  This  statement  can,  however,  amount  to 
nothing  more  than  that  by  the  church  their  marriages 
were  considered  objectionable,  though  not  void,  and  that 
there  was  no  ceremony  provided  other  than  that  by  which 
laymen  could  be  married.  The  priests  who,  as  a  rule, 
held  out  against  the  bishops,  and  persisted  in  marrying 
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and  in  living  with  their  wives^  could  have  felt  little  diffi- 
culty in  performing  the  marriage  ceremony  for  Une 
another. 

This  state  of  things  appears  to  have  continued  long 
after  the  Conquest,  and  after  the  charter  of  William  hfld 
separated  ecclesiastical  causes  from  civil,  and  in  the  ampleel 
manner  transferred  the  former  to  the  jurisdiction  of  the 
bishops;  and  indeed  until  late  in  the  twelfth  centoiy, 
long  after  the  second  Council  of  Lateran. 

The  constitution  of  Lanfranc  in  1076  only  enforced  the 
former  law.  It  allowed  priests  already  married  in  cer- 
tain cases  to  retain  their  wives,  and  forbade  for  tlie 
future  the  ordination  of  married  persons :  ''  Decretum  est 
ut  nullus  canonicus  uxorem  habeat.  Sacerdotes  vel  in 
castellis  vel  in  vicis  habitantes,  habentCB  uxores  non 
cogantur  ut  dimittant ;  non  habentes  interdicantor  ut 
habeant,  et  deinceps  caveant  episcopi  ut  sacerdotes  vel 
diaconos  non  presumant  ordinare,  nisi  prius  profiteantur 
ut  uxores  non  habeant."    (1  Wtlkins^  Concilia,  367.) 

At  many  subsequent  councils  before  the  year  1175  the 
language  held  is  uniform,  that  the  consequence  of  a  priest 
marrying  was  simply  forfeiture  of  his  orders.  For 
instance,  the  Council  of  London,  A.  D.  1126,  s.  13  (1 
Wilkins^  Concilia,  408) ;  and  that  of  Westminster,  A.D. 
1127,  s.  5  {ibid.  410).  The  language  of  this  council 
indicates  that  wives  of  priests  were  regarded  less  un- 
favourably than  their  concubines;  "Quodsi  concubinis 
(quod  absit)  vel  conjugibus  adhseserint,"  &c«  The  same 
can  hardly  be  said  of  that  of  Westminster,  A.D.  1173 
{ibid.  474,)  III.  "  Clerici  focarias  non  habeant.  IV.  Con- 
jugati  ecclesias  non  habeant  seu  ecclesiastica  beneficia>* 
From  about  this  period  the  change  in  the  law  may,  we 
think,  be  dated. 

During  the  early  part  of  the  twelfth  century,  an  oo- 
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ioe  took  place  which  shows  the  then  existing  state 
igB  in  so  singular  a  lights  that  we  cannot  forbear 
ailing  attention  to  it  The  bishops  on  two  occa- 
Q  the  reign  of  Henry  I.,  applied  to  that  monarch  to 
1  the  marriages  of  the  clergy  with  the  secular  arm. 
the  firsts  when  the  king  required  concessions  from 
ly  see,  they  were  successful ;  to  cite  the  margin  of 
x>ant  in  Sir  Henry  Spelman*&  Codex  (at  the  end  of 
»'  Anglo-Saxon  Laws,  300)—''  Sacerdotes  acrius 
eonjugia  sua.^  Upon  the  second  occasion  (A.D. 
,  rix  years  after  the  first  Council  of  Lateran,  the 
was  altogether  difierent,  as  appears  from  Spelman^a 
:,  309,  referring  to  the  chroniclers.    ''Anno  1129, 

29*  rex  ad  calend.  Aug.  magnum  Concilium 
oi  tenuit  de  uxoribus  sacerdotum  prohibendis, 
atesque  ambo  episcopi  ciun  suffiraganeis  suis, 
•m  de  eorundem  uxoribus  (focarias  Yocat  Pari- 
i)  regi  concesserunt  Imprudenti&,  ut  calump- 
\U  Grulielmi  Archiep.  CantuarisB,  sed  aliis  omnibus 
{MS  consentientibus.  Bex  autem  accept^  a  sacer- 
is  ingenti  nummorum  mole,  uxores  eis  permisit 
»,  et  illus&  hoc  commento  episcoporum  constitutione, 
ilndibrium  transiere."  In  1  Wilkbis^  Concilia,  411, 
ime  occurrence  is  related,  without  mention  of  the 
md  the  account  concludes  thus :  "  Rex  eis  omnibus 

domum  redeundi  licentiam,  adeoque  domum  re- 
0unt»  nee  ullam  rim  habuerunt  omnia  ilia  decreta. 
ti  retinuemnt  suas  uxores  regis  Yeni&  sicut  ante 

the  year  1175  a  change  is  distinctiy  observable; 
i  the  Council  of  London  in  that  year  (1  Wilktns* 
ilia,  476),  reference  is  made  to  a  decretal  of  Alex^ 
'  III.,  who  was  pope  in  the  time  of  Henry  II.,  and  the^ 
Ser  of  a^Bteket.     After  proriding  for  the  case  of  the 
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inferior  orders  of  the  clergy,  it  proceede,  '^  qui  antem  u 
subdiaconatu  vel  supra  ad  matrimonia  conyolayerin 
muUeres  etiam  invitas  et  renitentes  relinquant" 

The  constitution  of  Richard  fFethenhed,  Archbblu^ 
of  Canterbury,  (A.D.  1229  to  1231),  Lyndwoodi  ProTii 
ciale,  118,  follows  the  terms  of  the  decretal  of  ^l&arafu&rll] 
These  constitutions  could  not  of  tiiemselyes  make  law,  bv 
they  may  serve  to  indicate  the  date  at  which  the  dUscipUn 
of  the  Council  of  Lateran  was  first  introduced. 

Up  to  nearly  tiie  end  of  the  twelfth  century,  thereforf 
it  seems  that  orders  did  not  constitute  impedimadtL 
dirimensy  but  from  that  time  forward  until  the  sixteeni 
century  they  did,  not  absolutely,  but  subject  to  the  coi 
dition  that  the  marriage  was  valid  unless  annulled  1) 
divorce  in  the  Court  Christian  during  the  lifetime  of  tl 
parties.  Tlus  point  was  more  than  once  decided  by  tl 
courts  of  common  law  in  cases  referred  to  by  Lord  On 
in  the  margin  of  Coke  upon  Littleton,  136  a.,  where,  afi( 
epeaking  of  the  four  orders  of  friars,  monks,  canons,  ai 
nuns,  he  says,  ^'  For  all  these  are  regular  and  votarie 
and  are  dead  persons  in  law ;  but  so  are  not  the  secul 
l>ersons,  as  prebends,  parsons,  vicars,  &c.  And  therefo 
it  is  holden  in  our  books,  that  if  a  secular  priest  taketh 
wife  and  hath  is^ue,  and  dieth,  the  issue  is  lawful,  and  ehs 
inherit  as  heir  to  his  father,  &c.,  for  (as  it  was  th( 
holden)  {^i),  the  mariage  was  not  void,  but  voidable  1 
divorce,  and  after  the  death  of  either  party  no  divorce  « 
be  had«  But  if  a  man  marrieth  a  nun,  or  a  moi 
marrieth,  their  marriages  were  holden  void,  and  tl 
Li^ues  bastards,  because  (as  it  was  then  holden)  ti 
marriage  was  utterly  void,  for  that  the  nun  and  the  moi 
were  dead  per^>ns  in  the  law.** 


(t)  Year  Book,  :^1  H.  7,  M.  39  5,  is  in  point. 
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Such  was  the  law  up  to  the  passing  of  the  31st  Hen,  8,        IBCA. 
c  14;  for  the  1st  Hen.  7,  c  4,  does  not  mention,  and  if     Beamish 
it  included  did  not  annul  marriages,  but  only  gave  the      Beamisu. 
Ecclesiastical  Courts  power  to  punish  by  imprisonment         -^ — . 
clerks  guilty  of  "  adultery,  fornication,  incest,  or  any  other       Willeb. 
fleshly  incontinency." 

The  Slst  Hen.   8,   c.   14,  was  the  Act  ^^  abolishing 
diversity  in  opinions."     And  amongst  other  questions 
therein  resolved  was,  *^  whether  priests,  that  is  to  say, 
men  dedicate  to  God  by  priesthood,  may  marry  or  no." 
This  question  it  answered  in  the  negative.     The  second 
section  made  the  marriage  of  a  priest  felony,  without  be- 
nefit of  clergy,  both  in  the  man  and  woman.     The  fourth 
section  enacted  that  such  marriages  **  shall  be  utterly  void 
and  of  none  effect,"  and  that  the  proper  ordinaries  ^^  shall 
from  time  to  time  make  separation  and  divorces  of  the 
said   marriages   and   contracts."      Subsequent    sections 
imposed  minor  punishments  upon  concubinage,  and  sub- 
jected the  wife  in  the  one  case,  and  the  concubine  in  the 
other,  to  the  same  penalties  as  the  priest.     It  is  observ- 
able that  this  statute  related  to  priests,  and  not  to  those 
lesser  orders  of  clergy  {J)  which  were  included  in  the 
general  prohibition,  and  that  it  pointedly  recognized  the 
difference  between  the  wife  and  the  concubine  of  a  priest, 
clearly   pointing,  in  the  case  of  the  former,  to  actual 
marriage. 

The  Act  of  31st  Hen.  8,  c  14,  was  amended  in  the 
following  year  (1540)  by  the  32d  Hen.  8,  c.  10,  an  Act 
'*  for  moderation  of  incontinence  for  priests,"  by  which 
the  penalty  of  death  was  taken  away,  and  minor  pains 
were  substituted. 

Thus  matters  stood  until  the  passing,  in  the  year  1548, 

(j)  See  for  the  probable  reason,  Lyndwood,  118,  note  (t). 
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1861.  .  of  the  Act  of  2d  and  3d  Edw.  6th,  c  21,  <<  An  Act  to 
BsAMiBH  take  away  all  positive  laws  against  the  marriage  of 
BEiUfMH.     priests,"  the  recital  of  which  is  material:  **  Although  it 

.      were  not  only  better  for  the  estimation  of  priests  ttd 

WiLLBs.      other  ministers  in  the  church  of  Grod  to  live  chaste,  sole 
and  separate  from  the  company  of  women  and  the  bond 
of  marriage,    but  also  thereby  they  might  the  better 
intend  to  the  administration  of  the  Grospel,  and  be  le» 
intricated  and  troubled  with  the  charge  of  household, 
being  free  and  unburdened  from  the  care   and  cost  of 
finding  wife  and  children,  and  that  it  were  most  to  be 
wished  that  they  would  willingly  and  of  theirselves  en- 
deavour themselves  to  a  perpetual  chastity  and  abstinence 
from  the  use  of  women ;  yet  forasmuch  as  the  contrary 
hath  rather  been  seen,  and  such  uncleanness  of  living 
and  other  great  inconveniences  not  meet  to  be  rehearsed, 
have  followed  of  compelled  chastity,  and  of  such  laws  th 
have  prohibited  those  the  godly  use  of  marriage,  it  were 
better  and  rather  to  be  suffered  in  the  commonwealth  that 
those  which  could  not  contain  should,  after  the  counsel  of 
Scripture,  live  in  holy  marriage,  than  feignedly  abuse,  with 
worse  enormity,  outward  chastity  or  single  life."    The 
statute  goes  on  to  enact,  that  every  law  and  laws  positive 
canons,  constitutions,  and  ordinances  heretofore  made  bj 
authority  of  man  only,  which  do  prohibit  or  forbid  mar 
riage  to  any  ecclesiastical  or  spiritual  person  which  bj 
God's  law  may  lawfully  marry,  in  all  and  every  article 
branch,  and  sentence  concerning  only  the  prohibition  foi 
the  marriage  of  the  person  aforesaid,  shall   be    utterly 
void  and  of  none  effect ;  and  that  all  manner  of  forfeitures 
&c.  "  concerning  the  prohibition  for  the  marriage  of  th< 
persons  aforesaid  be  of  none  effect,  as   well  concerning 
marriages  heretofore  made  by  any  of  the  ecclesiastical  oi 
spiritual  persons  aforesaid,  as  also  such  which  hereafter 
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iUI  be  duly  and  lawfully-  had,  celebrate,  and  made 
betwixt  the  persons  which  by  the  laws  of  Grod  may  law* 
fiilly  marry." 

Then  follows  a  proviso  showing  the  anxiety  of  the 
kgUatnre  that  the  marriages  of  the  clergy  should  be 
nbject  to  the  same  rules  and  contracted  with  the  same 
eeremonial  as  those  of  the  laity :  '^  Provided  that  this  Act 
or  anything  therein  contained  shall  not  extend  to  give 
WDj  liberty  to  any  person  to  marry,  without  asking  in  the 
diurch,  or  without  any  ceremony  being  appointed  by  the 
order  prescribed  and  set  forth  in  this  book,  entitled  '  The 
Book  of  Common  Prayer  and  Administration  of  the 
Sicraments,'  &c.,  anything  above  mentioned  to  the  con* 
tnry  in  anywise  notwithstanding.'' 

Doobts  appear  to  have  arisen  upon  that  statute,  whe- 
ther it  made  the  children  legitimate ;  and  to  remove  those 
doubts  the  5th  and  6th  Edw.  6,  c.  12,  enacted,  that  such 
ttrriages  should  be  valid  to  all  intents  and  purposes, 
tlie  children  legitamat«»  and  the  husbands  and  wives  en- 
titled to  estates^by  the  courtesy  and  dower ;  with  a  pro- 
^  section  3 :  "  Provided  always,  that  this  Act  nor 
ttything  therein  contained  shall  extend  to  give  liberty  to 
vij  person  to  marry  without  asking  in  the  church,  or 
^thont  the  ceremonies  according  to  the  Book  of  Com* 
OMQ  Prayer  and  Administration  of  the  Sacraments,  nor 
>kdl  make  any  such  matrimony  already  made  or  hereafter 
^  be  made  good  which  are  prohibited  by  the  law  of  God 
^Vij  other  cause." 

These  statutes  of  Edw,  YI.  were  repealed  in  1553  by 
^  >tatate  of  1  Mary,  s.  2,  c  2,  and  were  revived  by  its 
'^  in  1603,  by  the  Act  of  1  Jamesy  c.  25. 

Dorii^  the  reign  of  Elizabeth  the  liberty  of  marriage 
^the  clergy  appears  to  have  rested  upon  the  32d  article 
^  the  39  passed  in  convocation  and  confirmed,  1562,  and 
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as  to  part  (k)  recognised  by  Parliament  in  13  £/iz.,  a  12, 
8.  5,  which  required  subscription  and  assent  thereto: 
*^  Bishops^  priests^  and  deacons  are  not  commanded  by 
God's  law  either  to  vow  the  estate  of  single  life,  or  to 
abstain  from  marriage ;  therefore  it  is  lawful  foe  them,  as 
for  all  other  Christian  men,  to  marry  at  their  own  dis- 
cretion, as  they  shall  judge  the  same  to  serve  better  to 
godliness.'^ 

This  inquiry  into  the  history  of  the  law  relating  to  the 
marriage  of  the  clergy  has  led  us  to  the  conclusion  that 
there  is  nothing  either  in  the  conunon  or  statute  law 
which  points  to  any  distinction  between  the  clergy  and 
the  laity,  in  respect  of  any  superior  facility  given  to  the 
former  as  to  their  own  marriages,  or  the  mode  of  cele- 
brating them.  There  was  no  provision  for  their  marriage 
at  the  common  law  distinct  or  different  frx)m  that  appli- 
cable to  laymen.  Nor  was  it  likely  that  there  should  be, 
seeing  that  their  marrying  was  considered  by  the  higher 
ecclesiastics  to  be  objectionable,  as,  indeed,  the  recital  of 
the  2  and  3  Edw.  6  shows  that  it  so  continued  to  be 
looked  upon  by  many  until  the  dawn  of  the  Reformation; 
and  the  statutes  of  Edw,  VL  and  the  32d  Article,  upon 
which  the  present  state  of  things  is  founded,  expressly 
put  the  clergy  into  the  same  condition  in  this  respect 
"  as  other  Christian  men ;"  the  statutes,  moreover,  with 
a  proviso  for  such  marriage  taking  place  after  the  usual 
notice,  and  with  the  established  ceremony,  to  which  the 
clergy,  above  all,  were  in  duty  bound  to  conform. 

To  this  must  be  added,  tiiat,  with  the  exception  of  the 
present  case,  and  of  the  two  unreported  cases  which  were 
mentioned  in  argument,  viz.,  Goole  v.  Hudson,  in  the 
Court  of  Arches,  1733,  and  Holmes  v.  Holmes,  in  18U  to 


(i)  See  1  Hallam's  England,  4ed.  170. 188. 
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I8I8;  in  the  Consistorial  Court  of  Dublin^  we  have  not 
been  able  to  find  an  authentic  account  of  anj  instance^ 
DOT,  except  what  has  been  already  mentioned,  a  sugges- 
tion of  anj  instance  of  a  clergyman  having  at  any  time 
lurried  himself.  This  seems  the  proper  place  at  which 
to  notice  those  two  cases. 

Gocile  v.  Hudson  appears  to  have  been  a  suit  insti- 
tuted in  the  Arches  Court  by  a  clergyman  over  fifty 
ind  a  widower^  against  the  daughter  of  one  of  his  pa- 
rishioners, a  young  woman  under  age,  whom  he  had  in- 
duced on  the  10th  of  June  1731,  in  the  house  of  her 
mother,  during  her  temporary  absence  from  home,  to  go 
through,  with  him,  whilst  they  were  alone,  a  form  of 
narriage,  by  their  saying  that  they  took  one  another  for 
nan  and  wife,  according  to  the  formulae,  in  the  Marriage 
Serrice:  "I,  JV.,  take  thee,  3f.,"  &c.,  and  "  I,  JIf.,  take 
thee,  N.,^  &c ;  and  by  the  giving  of  a  ring,  with  the 
words,  "  With  this  ring  I  thee  wed,"  &c.  The  other 
pirtB  of  the  service  were  omitted.  The  libel  also  stated 
t  promise  to  marry,  independent  of  this  ceremony,  and 
wferred  in  proof  thereof  to  certain  letters,  of  which  no 
copies  are  forthcoming.  There  had  been  no  cohabitation ; 
ttd  the  prayer  was,  that  a  subsequent  marriage  con- 
tacted by  her  on  the  29th  July  1731,  in  facie  Ecclesiee, 
with  one  Boyce,  should  be  declared  void,  that  the  Propo- 
Bentand  Respondent  should  be  declared  man  and  wife,  and 
that  she  should  be  compelled  to  solemnise  matrimony  with 
^jujta  juris  exigentiam.  The  answer  of  the  Respondent 
^tted  that  the  alleged  ceremony  had  taken  place,  but 
^ted  that  it  was  in  jest,  and  without  any  intention  of 
^^'fitracting  marriage.  She  admitted  the  letters,  and  that 
•k«  subscribed  them  as  his  "  spouse,"  but  at  his  request. 
*^  evidence  is  not  before  us,  but  only  the  interrogatories. 

The  decree  pronounced  that  the  parties  "  did  enter 
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into  and  celebrate  between  themselyes,  on  Hie  10th 
June  1731^  a  pure  and  lawful  matrimonial  contract  by 
words  in  the  present  tense  effectual/  ftc,  and  went  on 
to  pronounce  for  the  validity  of  the  *'  matrimonial  contract 
and  espousals  so  entered  into  and  contracted/  and  pro- 
nounced them  to  be  husband  and  wife^  and  pronounced 
and  declared  the  marriage  with  Boyce  to  be  null,  and 
that  the  Respondent  ought  to  be  compelled  by  law  to 
solemnise  a  true,  pure,  and  lawful  marriage  in  the  face  of 
the  Church  with  the  Froponenti  and  admonished  her  so 
to  do. 

In  explanation  of  this  decree,  pronouncing  the  parties 
to  be  man  and  wife,  we  may  remark,  that  in  this  respect 
it  is  substantially  the  same  as  that  in  the  case  of  CecSk 
de  Portynton,  in  the  fourteenth  century,  cited  by  Lord 
Lyndhurst  {10  Clark  and  Finnelly,  841),  which  his  Lord- 
ship used  as  illustrating  the  proposition,  that  such  a  con- 
tract or  espousal  was  considered  as  irrevocable,  and  as 
verum  matrimonium^  for  many  purposes,  by  the  Court 
Christian ;  although  he  went  on  to  argue  that  for  other 
purposes  affecting  civil  rights  it  was  not  operative  be- 
fore it  was  celebrated  in  fade  Ecclesitp ;  and  thus  Lord 
Lyndhurst  accounted  for  the  decree,  after  pronouncing 
the  parties  to  be  man  and  wife,  going  on  to  enjoin  a 
Bolenmisation  of  the  marriage  in  the  face  of  the  Church. 

No  such  case  could  have  occurred  in  Enylaiid  after 
1754,  the  date  of  Lord  Hardwicke"^  Act;  but  in  Irelitiii 
it  could,  until  1818,  when  suits  for  compelling  the  per- 
formance of  a  marriage  ceremony,  and  celebration  of 
marriage  in  facie  EcclesicB,  were  first  put  an  end  to 
there. 

The  case  of  Holmes  v.  Holmes  in  the  Consistorial  Court 
in  Dublin  first  came  before  it  in  1814,  in  the  form  of* 
suit  by  the  woman  for  the  restitution  of   conjugal  righte* 
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In  that  Buit  the  present  question  could  not  have  arisen 
upon  the  proceedings,  because,  as  amended,  they  stated 
I  marriage  generally  according  to  the  rites  of  the  Church, 
but  did  not  state  any  celebration  of  the  marriage  by  the 
Bespondent  as  a  clergyman  in  holy  orders.  That  suit  was 
dismiseed  without  prejudice  and  without  costs.    A  suit  was 
then  instituted  by  the  woman  similar  to  that  in  Goole  y. 
Hudson^  and  the  farther  amended  allegation  of  the  Promo- 
vent  stated  that  the  Impugnant,  being  a  clergyman  in  holy 
orders,  a  ceremony  of  marriage  was  celebrated  between 
them  on  the  11th  April  1811,  in  the  same  manner  as  that 
which  appears  by  the  special  verdict  to  have  been  per- 
formed in  the  present  case,  except  that  no  ring  was  used. 
In  that  case  there  was  cohabitation  before  and  after  the 
alleged  marriage  contract.     The  Respondent  denied  that 
he  c?er  promised  or  intended  to  marry  the  Promovent, 
but  admitted  that,  being  in  her  power,  and  moved  by 
her  importunity  and  threats,  and  in  order  to  avoid  ex- 
pire, he  had,  on  the  occasion  alleged,  read  portions  of 
the  marriage  service,  but  not  the  whole  thereof,  and  not 
^  ^  celebration  of  his  marriage,  but  in  order  that  she 
^?ht  obtain  a  more  solemn  promise  or  contract  than  she 
^Oght  she  otherwise  could ;  and  that  he  did  not  intend 
^o  be  binding  on  him  as  a  legal  ceremony,  or  as  a  legal 
^'   Sufficient  contract.     The  alleged  ceremony  of  mar- 
^^iSe  was  proved  by  one  witness,  who  was  present,  and 
^^  evidence  was  confirmed  by  that  of  another  witness, 
^^m  the  Defendant  had  sent  for  the   Prayer  Book. 
^^se  seem  to  be  the  material  facts. 

*Tie  decree  pronounced  that  the  parties  did,  on  Jtlie 
^'Ql  of  April  1811,  make  a  valid  matrimonial  contract, 
^4  take  one  another  per  verba  de  prtssenti  as  man  and 
''"vTc ;  and  it  ordered  that  a  lawful  marriage  should  be 
^Ubrated  in  the  face  of  the  Church,  by  a  priest  in  holy 
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orders  of  the  Churchy  according  to  the  rites,  ceremomes, 
and  canons  thereof;  and  enjoined  both  parties  to  enter 
into  and  cause  the  said  marriage  to  be  solemnised  in  fade 
Ecclesics. 

We  have  no  account  of  the  argument,  or  of  the  judg- 
ment of  the  Court  in  either  of  these  cases,  and  we  cannot 
tell  upon  what  grounds  the  decrees  respectively  pro- 
ceeded. The  same  decrees  would  have  been  made  if  the 
husbands  had  been  laymen.  Whether  the  Court  00ns- 
dered  the  fact  of  their  being  in  orders,  and  intended  to 
decide  that  it  made  no  difference  in  the  effect  of  whtt 
had  been  done,  or  whether  the  matter  passed  tub  sHenHoy 
we  cannot  tell  and  have  no  means  of  ascertaining. 

We  cannot,  therefore,  treat  these  cases  as  of  anj  binding 
authority.  All  that  can  be  said  of  them  is,  that,  except 
the  present  case,  they  are  the  only  authentic  insttnoes 
within  our  knowledge  in  which  such  a  course  was 
adopted ;  and  tiiat  what  was  done  in  those  cases  does  not 
appear  to  have  been  treated  as  constituting  a  complete 
marriage. 

It  has,  however,  been  argued,  that  the  course  pursued, 
though  admitted  and  proved  to  be  eccentric,  does  not 
transgress  the  bounds  of  irregularity ;  and  it  was  endea- 
voured to  sustain  that  proposition  by  taking  the  usual 
ceremony  of  marriage  to  pieces,  and  showing  that  each 
of  its  parts  in  succession  might  be  dispensed  with  as  un- 
necessary, except  the  presence,  in  fact,  of  a  clerk  in  holy 
onlers,  which  presence  in  this  case  literally  there  was, 
for  the  intended  husband  was  a  clergyman,  and  was 
prc^nt. 

This  brings  us  to  the  second  proposed  head  of  in* 
quiry  ;  namely,  into  the  history  of  the  law  requiring  the 
presence  of  a  clergyman  as  proper  or  necessary  at  the 
celebration  of  a  marriage,  for  the  purpose  of  ascertiuning 
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the  character  of  his  functions^  in  order  that  we  may  thus 
be  in  a  condition  to  determine  whether  they  can  pro- 
perly or  effectually  be  discharged  by  one  of  the  contract- 
ing parties. 

This  inquiry  again  divides  itself  into  three  branches : 
In  respect  of,  first,  the  religious  character  of  the  cere- 
mony; second,  the  notoriety  and  proof  of  marriage ;  and 
third,  the  prevention  of  such  marriages  as  are  forbidden 
by  law. 

First,  is  the  clergjman  required  to  be  present  only  as 
an  ecclesiastical  entity  representing  the  church,  for  the 
purpose  of  giving  a  religious  character  to  the  ceremony, 
and  of  invoking  by  ordained  lips  the  blessing  of  Heaven 
upon  the  union ;  and  is  this  all  that  he  has  to  do  ?  Because, 
if  80,  all  this  is  supplied  by  the  fact  of  one  of  the  two 
contracting  parties  being  ordained.  If  these  are  all  the 
Tises  of  the  officiating  clergyman,  it  is  in  vain  to  argue 
that  a  man  cannot  invoke  a  blessing  upon  his  own  mar- 
riage, in  the  form  and  substance  of  the  nuptial  benedic- 
^on,  as  used  from  the  earliest  times.  It  seems  incon- 
^ivable  that  such  or  any  benediction  can  emanate  in  any 
respect  from,  though  in  terms  it  need  not  include,  the 
human  being  who  pronounces  it ;  or  that  a  blessing  is 
*^ything  more  than  a  prayer  to  the  Almighty  that  He 
^ill  vouchsafe  to  bless  those  who  are  its  object.  If  such 
*^  the  office  of  the  clergyman,  it  is  in  vwn  to  say  that 
niarriage  was  formerly  in  this  country,  as  now  in  the 
church  of  Rome  J  considered  as  a  sacrament ;  and  that  a 
Person  could  not  administer  it  to  himself;  or  to  cite  au- 
"^orities  to  show  that  in  the  opinion  of  theologians  a  man 
^uot  administer  one  sacrament,  that  of  baptism,  to  him- 
^K  The  contrary  is  established  and  enjoined  as  to  the 
sacrament  of  the  Lord's  Supper.    The  contrary  is  mwa- 
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1861.        tained  by  a  host  of  authorities  as  to  marriage  itselfjiv 
Bbamibh      considered  as  a  sacrament. 

Bkamish.         ^^^  ^^^^  ^^^^  which  has  been  suggested  is^  that 
— — ^       law  requiring  the  presence  of  a  clergyman  as  essen 

WiLUB.  ^  ^^^  sufficiently  explained  by  the  desire  to  intrnda 
religious  element  alone;  and  that  it  was  intended 
he  should  be  present  as  a  trustworthy  witness  to  the  * 
tracts  who  might  be  able  to  form  a  judgment  whethei 
parties  take  one  another,  freely  and  entirely,  for  man 
wife,  and  to  bear  witness  thereafter  to  the  fact.  If 
view  be  adopted,  a  strong  reason  will  suggest  itself 
the  clergyman  who  marries  the  parties  ought  to  be  a  t 
person;  because  the  ceremony  of  a  clergyman  b 
present  at  his  own  marriage  is  not,  in  point  of  notoi 
and  the  preservation  of  evidence,  the  same  as,  nor  equ 
lent  to,  that  which  the  law  in  this  view  of  it  W( 
require,  as  generally  necessary  to  the  validity  of  a  i 
riage ;  namely,  the  presence  of  a  clergyman  as  a  wit 
thereto. 

The  remaining  view  of  the  office  of  the  clergyi 
suggests  the  inquiry,  whether  he  has  indeed  but  a  pas 
part  in  the  ceremony ;  so  that  although  his  presenc 
necessary  as  a  witness,  yet  that,  being  present,  he  car 
prevent  the  parties  from  marrying  one  another,  whatc 
may  be  the  impiety  or  illegality  of  the  proceeding; 
whether,  on  the  contrary,  he  really  has  an  active  dutj 
choice  in  this  matter.  Whether  he  may  not  require 
proper  steps  to  be  taken  to  make  the  marriage  regv 
before  he  allows  of  its  celebration  ?  Whether,  if  a  ] 
bable  objection  were  urged  to  the  marriage,  and  suffici 
security  given,  he  could  effectually  postpone  it?  "W 
ther,  if  he  knew  of  a  **  just  impediment  why  the  par 
should  not  be  joined  together  in  holy  matrimony,"  e 
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in  impedimeiit  as  before  Lord  Lyndhursf%  Act  (5  &  6 
W,  4,  c  54)9  would  have  left  the  marriage  valid  for  all 
ci?3  purposes^  unless  and  until  it  was  annulled  by  a 
decree  of  the  Court  Christian^  pronounced  during  the 
of  the  parties,  and  until  then  would  have  left 
man  and  wife ;  he  had  authority  to  forbid  the  in- 
eestnous  union,  or  possessed  no  means  of  repelling  the 
profanation,  except  by  teking  to  flight  before  the  words 
of  consent  were  gabbled  in  his  presence  ?  In  fine,  whe- 
ther the  clergyman  has  power  to  prevent  the  marriage 
hydinent? 

Shoiold  this  question  be  answered  in  the  affirmative,  it 
wiU  be  obvious  that  the  intended  husband  cannot  pro- 
perly be  the  person  to  many  the  parties.     It  would  be 
irrational  to  entrust  the  person  whose  interest  it  is  to 
tfect  the  marriage  with  the  duty  of  saying  whether  it 
he  fit  that  it  should  take  place.    It  is  no  sound  argu- 
^^t  to  say  that  a  third  person  might  n^lect  his  duty 
rX  passing  over  objections  to  the  regidarity,  decency,  or 
^^'^  requisites  of  a  properly  conducted  marriage,  and 
^t  if  he  did  so,  the  parties  might,  notwithstanding,  be- 
^itie  man  and  wife.     K  tiie  law  demands  the  presence 
^  an  officer  upon  whom  the  duty  is  imposed  of  requiring 

^^  observance  of  the  conditions  under  which  the  mar- 

• 

'^^e  ought  to  take  place,  it  is  not  because  that  duty 
^"^y  be  disregarded  by  tiie  proper  person  to  fulfil  it,  and 
yet  the  marriage  stand  good,  and  censure  and  punishment 
^  the  offender  be  the  only  consequence,  therefore  that 
the  duty  may  be  and  is  entrusted  to  a  person  whose  in* 
terest  it  must  be  to  disregard  its  fulfilment  in  every 
instance  in  which  that  could  be  efficacious. 

We  proceed  with  the  object  of  ascertaining  the  true 
answers  to  these  several  questions ;  and  in  doing  so,  your 
Lordships  are  aware  to  how  great  an  extent  we  are  as^ 
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1861.        sisted  and  anticipated  by  the  argument  and  the  judgmenlB 
BsjLMigH      in  The  Queen  v.  Millisy  and  also  by  those  in  the  present 

BsAMisH.     ^^*^®®»  ^^*^  ^®^  ^^^  ^  *^®  Court  of  Exchequer  Chamber 

in  Ireland.     It  is  no  part  of  our  duty  or  our  design  to 

Wiuls!^  repeat  what  has  abready  been  better  said  by  others ;  but  it 
is  necessary  for  us  to  make  a  general  statement  of  what  we 
conceive  to  be  the  law ;  to  consider  the  authorities  wludi 
have  been  reUed  upon  as  bearing  more  particulariy  upon 
the  present  case ;  and  to  state  such  new  matter  aa  we 
think  worthy  of  consideration. 

The  general  law  of  western  Europe^  befinre  the  Counc3 
of  Trent,  seems  dear.  The  fact  of  marriage,  namely,  the 
mutual  consent  of  competent  persons  to  take  one  another 
only  for  man  and  wife  during  their  joint  liTOS,  was  alone 
considered  necessary  to  constitute  true  and  lawful  matri- 
mony, in  the  contemplation  of  both  Church  and  State. 

This  is  fully  established  by  the  authorities  collected  by 
Pothier  in  the  treatise  already  referred  to,  part  4,  chap.  L, 
sec  3.,  sub-sec  31,  p.  152:  ^^De  Pantiquit^  de  la  bene- 
diction nuptiale,  et  de  la  celebration  du  manage  dans 
FEglise,  et  si  elles  £taient  necessaires  dans  les  premiers 
si^cles  pour  la  yalidit^  des  manages;"  and  subnaec  3, 
p.  156 :  '^  Du  droit  qui  s'observait  dans  le  doud^ 
si^cle  et  les  suivants,  jusqu'au  temps  du  Concile  de  JYentfi 
k  regard  des  manages  clandestins;  c'est-dr-dire,  qui 
n'^taient  pas  Celebris  en  face  de  I'EgUsc"  The  author 
points  out  that  the  celebration  of  the  marriages  of 
christians  in  the  face  of  the  Church,  and  with  the  nuptial 
benediction  pronounced  by  a  priest  (nubere  in  Domino), 
dates  from  the  earliest  christian  times.  He  cites  a  pas- 
sage from  Tertullian,  who  lived  in  the  second  and  thiid 
centuries,  extolling  the  marriage  '^  quod  Ecdesia  conciliati 
confirmat  oblatio,  obsignat  benedictio."  In  explanation 
of  the  origin  of  the  nuptial  benediction,  he  cites  a  passage 
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fittt  SL  Indare  of  Seville,  who  lived  in  the  fifth  and  sixth 
oentariea,  to  show  that  this  benediction^  to  which  a  certain 
paenliar  efficacy  appears  to  have  been  attributed^  was  a 
amilitade  of  that  given  by  the  Ahnighty  to  our  first 
fmnts:  '' Fecit  Deus.  ..et  benedixit  eis^  dicens,  Crescite, 
h,  Hftc  ergo  similitudine  fit  nunc  in  Ecclesi^  quod  tunc 
ftctom  est  in  Paradise."  In  more  modem  times  Jeremy 
Toflar  seems  to  have  had  this  figure  present  to  his  mind, 
though  his  application  of  it  was  different,  when  he  wrote 
(Sermon  on  the  Marriage  Ring,  vol«  Ay  of  Jeremy  Taylor^ % 
worb,  edition  of  1848,  p.  207)  :-*''  The  first  blessing  God 
pfe  to  man  was  sodety,  and  that  society  was  a  marriage, 
aj  thai  marriage  was  confederate  by  God  himself,  and 
Ukwed  by  a  Blessing."  His  similitude  for  marriage  is 
tbft  of  the  spiritual  union  of  Christ  with  his  church ;  and 
kays,  not  that  it  ought  to  be  per  Presbyterum,  &c., 
hit  that  it  ought  to  begin  and  end  ^^  in  Christo  et  in 
hdui&r 

l^Aier  goes  on  to  show,  that  these  religious  ceremonies 
vat  before  the  sixteenth  century  regarded  in  the  light  of 
piooa  usages  of  high  importance,  but  not  as  essential  to  a 
valid  marriage  ;  and  that  even  when  regarded  as  a  sacra- 
ae&ty  marriage  was  held  to  be  complete  by  the  contract 
tf  the  parties  without  the  intervention  of  a  priest :  ^^  Non 
Kdement  la  benediction  nuptiale,  quoique  pratiquee 
dtti  I'Eglise,  n'etait  pas  necessiure  pour  que  le  contrat 
lemiriage  tdt  valable  comme  oontrat  civil,  mais  encore 
den'6tait  pas  plus  n^ssaire  pour  qu'il  tdt  sacrement." 
(( AtfUer,  s.  45,  p.  154.)  The  same  doctrine  is  repeated  at 
Pf>  157  and  160,  where  he  also  shows  that  to  have  been 
^  doGtrine  of  the  Council  of  Trent  itself  as  to  past 


1801. 


We  finrbear  from  citing  other  authorities  which  can  be 
^<^ted  with  equal  advantage  in  the  work  of  PotAier, 
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16G1.       but  there  is  one,  remarkable  from  its  especial  referen 
Beamish      England,  and,  as  Pothier  cites  it,  to  marriages  in  Eng 
Beam KH.    ^^^  from  its  date,  two  centuries  after  the  law  of  Ed% 
—        and  before  there  was  time  to  forget  its  existence,! 
WiLLEs.     ovi^t  not  to  be  omitted.  It  is  the  decretal  of  Alexander 
whowaspope  A.D.  1159to  1181,  to  the  bishop  of  iVbi 
as     follows : — **  Ex     tnis    litteris    intelleximus    ^ 
quemdam  et  mulierem    sese  invicem    recepisse, 
Sacerdote  prsesente,  nee  adhibit&  solemnitste  quam 
Anglican^    EcclesiS     exhibere,     et     aBum    prsed 
mulierem  antd  camalem  commixtionem  solenmiter  di 
et  cognoyisse  ;    tuae  prudenti»    duximus  responde 
quod,  si  prius  vir  et  mulier  ipsa,  de  prsesenti  se  recep 
dicendo  unus  alteri,  ego  te  recipio  in  meam,  et  ( 
recipio  in  meum :  etiamsi  non  intervenerit  ilia  solem 
nee  vir  mulierem  camaliter  cognoverit,  mulier  ipsa 
debet  restitui,  quum  nee  potuerit  nee  debuerit  post 
consensum  alii  nubere." 

Even  if  there  were  no  witnesses  present  at  such  a 
riage,  that  created  a  difficulty  of  proof  only,  and  di 
affect  its  validity.  Upon  this  Pothier  is  express ;  a 
refers  to  the  authority  of  the  same  pope,  to  be  fou 
the  Corpus  Juris  Canomciy  Decretal,  Greg.  9,  \ 
tit,  3,  c,  2 : — "  Quod  nobis  ex  tua  parte  significatui 
ut  de  clandestinis  matrimoniis  dispensare  deberemui 
V  id  em  us,  quae  dispensatio  super  his  sit  adhibenda 
enim  matrimonia  ita  occulte  contrahuntur,  quod  € 
legitima  probatio  non  appareat;  qui  ea  contrahui 
Ecclesia  non  sunt  aliquatenus  compellendi.  Ver 
personae  contrahentium  hoc  voluerint  publicare,  n: 
tionabilis  et  legitima  causa  praepediat,  ab  Ecclesil 
pienda  sunt  et  comprobanda,  tanquam  a  princi^ 
EcclesicB  conspectu  contracta, " 
Whilst,  however,  it  was  thought  unnecessary,  an( 
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iips  at  "first  incompetent  for  the  Church  to  nullify  the 
effect  of  that  which,  in  the  view  of  a  lawyer,  was  mar- 
nage,  and,  for  centuries,  in  that  of  the  Church  herself  a 
Mcninent,  though  irregularly  celebrated,  yet  the  prac- 
tice of  clandestine  marriages,  that  is  to  say,  of  marriages 
otherwise  than  by  a  priest  in  the  presence  of  witnesses, 
WIS  looked  upon  as  odious.  This  idea,  and  the  under- 
standing of  early  times  as  to  the  part  which  the  priest 
took  in  the  performance  of  the  ceremony,  even  when  his 
presence  was  not  absolutely  essential,  are  well  expressed 
m  a  work  of  great  research,  **  Martene  de  AntiquU  Ec- 
dituB  BitSms^^^  vol.  2,  c.  9.  art  2 :  ^^  De  ritibus  ad  sacra- 
Bientam  matrimonii  pertinentibus."  ^*  Ex  his  patet  eccle- 
nam  etsi  quandoque  toleraverit  clandestina  nunquam 
approbisse  matrimonia,  sed  quae  publice  in  facie  Ecclesise 
ooram  testibus  can/irmante  pastore  celebrarentur." 

The  same  writer,  in  another  place,  vol.  2,  c.  9,  art  3, 
gives  an  account  of  the  ceremony  of  marriage  in  ancient 
times,  before  there  was  any  established  ritual  or  usual 
fiffm  of  words;  and  this  passage  throws  light  both  upon 
tbe  question  what  was  the  theory  of  marriage  celebrated 
la  the  presence  of  a  priest,  and  upon  what  was,  at  first, 
considered  to  be  the  essential  element  in  such  a  ceremony. 
After  minutely  describing  the  espousals,  which,  as  your 
Wdships  are  aware,  were  quite  distinct  from,  and  for- 
Bierly  often  preceded,  the  marriage  by  a  considerable  in- 
terval, and  at  which,  in  the  form  referred  to  by  Martene, 
the  ring  was  given,  he  proceeds :  "  Constituto  ad  cele- 
(Hraadras  nuptias  die  adveniente  sponsus  et  sponsa  bene- 
ficendi,  a  parentibus  aut  paranympho,  qui,  ait  S.  Augus- 
ta (Sermo  293),  erat  amicus  interior  conscius  secreti 
^bieularis,  sistebantur  sacerdoti  ad  portas  ecclesise,  qui 
secundum  quosdam  eos  interrogare  debebat  de  fide  quam 
profitebantur.     Deinde  datis  sibi  mutuo  dcxtris  exigebat 
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1861.  ab  utrisque  consensum,  in  quo  totam  eacramenti  matii* 
Beamibh  monii  essentiam  reponebant  antiquL  Inaoditft  qmppe 
BxAMiBH.     i^^i^  ®^  erant  ilia  verba  paroohi :  *  Ego  voe  conjungo  in 

nomine  patris/  &C.9  in  quibus  aliqui  ex  recentioribiiB 

"w^L^ifr  Bcholaeticis  formam  hujus  sacramenti  constitaunt,  qui 
tamen  deciderantur  in  duobus  antiquis  ritoalibuB    *     * 
et  in  aliis  pene  omnibus  qu»  a  nobis  postea  exhibebuntor. 
Quibus  adjungere  possemus  Constitationes  Bichaidi  Epu- 
copi  Sarum,  anno  1217,  editas  a  56,  in  quibus  Ii»c  lego: 
Item  precipimus  quod  sacerdotes  dooeant  peraonas  oon- 
trahentes  banc  formam  verborum  in  Gbdlico  vel  in  An- 
glica    ^  Ego  N.  accipio  te  N.  in  meam.*     Similiter  et 
mulier  dicat :    '  Ego  accipio  te  in  meum.'    In  his  enim 
verbis  consistit  vis  magna  et  matrimonium  contrahitur." 
The  Constitution  of  Lanfranc  (A.  D.  1076),  referred  to 
in  The  Queen  v.  Millis,  laid  stress  upon  the  benediction 
only.     We  must,  however,  observe,  that  if  this  constitQ- 
tion,  which  of  itself  could  not  make  or  alter  the  law, 
and  was,  in  fact,  but  the  epitome  of  an  old  decretal  (/),  u 
to  be  read  as  pointing  out  the   actual   repetition  of « 
blessing,  to   be,    for  civil   purposes,  essential  to  matri- 
mony, it  can,  in  our  opinion,  no  more  be  considered  tf 
having  been  adopted  into   the  law,  or  retained  as  port 
of  it,  when    Lord  Hardwick^s  Act  passed,  than  other 
such  constitutions,  which,  like  that  of  Durham  (post), 
required  the  presence  of  three  or  four  or  several  wit- 
nesses.     For   more  respecting  the  nuptial  benediction, 
its  origin,  when  it  was  pronounced,  and  when  not,  and 
the  religious  duty  of  receiving  it  before  the  cofuummor 
Hon  of  the   marriage,   we  must   refer  to  Selden,  Vx^ 
JEbraica,  book  2,  c.  28,  vol.  2,  col.  687  rf  seq. 

The  early   history   of  Christian  marriages  seems,  no 

(/)  Selden,  Uxor  Ebraica,  Book  2,  c.  28,  2  vol.  of  Works,  coL  ^t 
eapposed  Decretal  of  fivaristas. 
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donbt,  to  point  to  the  religioas  explanation  of  the  pre- 
sence of  a  priest,  in  order  to  superadd  a  blessing  to 
the  ciyil  contract ;  though  publicity  and  the  presence 
of  the  congregation  also  appear  to  have  at  all  times  been 
oonddered  important.  It  would  be  erroneous,  however, 
to  suppose  that  even  in  times  prior  to  those  of  King  Ed- 
Mtmif,  a  conmderation  for  the  religious  character  of  the 
ceremony  was  the  only  motive  for  such  legislation*  There 
were  other  reasons  which  led,  in  France,  to  the  enact- 
ment of  secular  laws,  to  which  we  believe  attention  has 
not  been  called,  for  the  prevention  of  marriages  within 
the  prohibited  degrees ;  an  object  which  the  law  of  JEd- 
^inod,  so  much  discussed  in  The  Queen  v.  MtlUs,  also 
iu»  expressly  in  view. 

In  those  times,  before  the  Council  of  Letteran,  the  pro- 

mbited  degrees  included  numerous  cases  not  now  within 

them ;  and  the  strict  enforcement  of  the  law  of  the  church 

^  to  marriages  within  certain  limits  of  kindred  and  alli- 

^ce  was   repugnant   to   national  habits  {see  Decretal, 

^^gor.  9,  L  4,y  t,  14,  De  cansanguinitate  et  qffinitate ; 

*^d  History  of  the  Anglo-Saxon  Church,  voL  2,  p,  6). 

'*^6  prohibition  at  one  time  extended  to  the  seventh 

^Qgree,  but  it  was  found  necessary  from  time  to  time 

^^^^derably  to  limit  its  operation* 

The  law  of  Edmund  in  the  tenth  century  (1  Ancient 
I^ws,  257),  which  we  here  state  for  the  sake  of  com- 
paring it  side  by  side  with  the  others  of  a  similar  kind, 
Was  passed  at  a  lime  when  an  extraordinary  degree  of 
oonfidence  was  placed  in  the  testimony  of  the  clergy 
when  the  ^^word"  of  a  bishop  ranked  with  that  of  the 
long,  and  could  not  be  gainsayed ;  when  the  priest  was 
a  thane,  and  his  oath  equal  in  value  to  those  of  160 
churls,  whilst  that  of  a  deacon  counted  for  but  60  (1  Sir 
F.  Palffrav^s  Bise  and  Progress,   164,  and  2  Kendfle's 

u4 


1861. 
Bbahisb 

9, 
BXAMISR. 


Mr. 

WiLUS. 


312  CASES  IN  THE  HOUSE  OF  LORDS. 

1881.       SaKOQB  in  England,  432);  when,  moreover,  the  dergy 

Bbamtoh      were  the  lettered  class,  and  there  was  some  trath  in  the 

BxAMisH.     ®*y"^&  **  Nullus  clerictis  nisi  causidicus,^     At  that  limCy 

^— .      therefore,  the  presence  of  a  mass-priest  was  a  pledge  for 

WuLKs.      the  notoriety  and  certainty  and  also  for  the  legality  of 

what  was  done. 

The  law  of  JEdmund,  after  describing  the  espoosals  and 
their  effect,  proceeds : — 

8.  ^'  At  the  nuptials  there  shall  be  a  mass-priest  bj 
law,  who  shall,  with  God's  blessing,  bind  th^  nnion  to 
all  prosperity.'' 

9.  "  Well  is  it  also  to  be  looked  to  tihat  it  be  knowi 
that  they,  throagh  kinship,  be  not  too  nearly  allied,  lot 
that  be  afterwards  divided  which  before  was  wron^j 
joined.  ** 

To  the  same  effect  were  l3ie  laws  of  Charlemagu 
(Emperor  of  the  West,  a.  d.  800)  and  his  successors,  re- 
ferred to  by  Pothiery  part  4,  c.  1,  s.  3,  *^  des  lois  qm  ont 
requis  pour  la  validity  des  manages  qu*ils  fussent  o^ 
br^s  en  face  de  I'Eglise ; "  from  which  it  would  appeir 
that,  whilst  those  laws  were  in  operation,  France,  equiDj 
with  England,  furnished  an  exception  to  the  general  law 
of  the  Western  Church. 

The  first  which  we  cite  is  the  408th  capitulary,  wUdi 
applies  not  merely  to  a  first  marriage,  at  which  only  was 
the  nuptial  benediction  given,  but  also  to  subsequent 
marriages  which  were  not  considered  worthy  to  be  clothed 
with  that  blessing  (6  Pothier,  155):  ^'  Ne  Christaani  ex 
propinquitate  sui  sanguinis  connubia  du€ant,  nee  sine 
benedictione  sacerdotis  cum  virginibus  nubere  audeaat, 
neque  viduas  absque  suorum  sacerdotum  consensu  et  con- 
i!iiventi&  plebis  ducere  prsssumant."  Upon  which  PotiUer 
remarks,  ^*  Ces  capitulaires  comprenant  dans  une  mfime 
defense  les  mariages  entre  parents,  et  ceux  qui  se  cob- 
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ictent  sans  b^n^ction  nuptiale^  ou  au  molns  sans  I'in- 
ryention  de  cure^  il  s'ensuit  que  cette  defense  ^tait  faite 
xine  de  nullitd" 

He  cites  other  laws  of  a  like  character^  all  of  which 
re  passed  for  the  purpose  of  preventing  clandestine 
rriages.  The  most  remarkable  is  capitulary  179, 
)k  7 J  where  it  is  said:  '^Sancitum  est  ut  public^ 
ptis  ab  his  qui  nubere  cupiunt,  fiant,  quia  saepe  in 
ptiis  clam  factis  gravia  peccata.  Et  hoc  ne  deinceps 
;,  omnibus  cavendum  est,  sed  prius  conveniendus  est 
erdos  in  cujus  parochi&  nuptiae  fieri  debent,  in  ecclesi& 
im  populo,  et  ibi  inquirere  unk  cum  populo  ipse  sa^ 
do0  debet,  si  ejus  propinqua  sit  an  non  •  .  •  .  Post- 
im  ista  omnia  probata  fuerint,  et  nihil  impedierit,  tunc, 
riigo  fuerit,  cum  benedictione  sacerdotis,  sicut  in  sacra- 
ntario  continetur,  et  cum  consilio  multorum  bonorum 
ninum,  public^  et  non  occult^  ducenda  est  uxor." 
Ihese  laws  were  not,  it  is  true,  without  their  peculia- 
ie&  Marteney  vol.  1,  page  604,  cites  as  a  reason  for 
(law  last  referred  to,  capitulary  179,  book  7 :  ^^  Quia 
[oit  ex  clandestinis  conjugiis  procreari  solent  caeci, 
adi,  gibbi  et  lippi,  sive  alii  turpibus  maculis  aspersi." 
It  reason,  however,  need  not  be  understood  as  ad- 
iBsed  altogether  to  superstitious  fears,  but  as  setting 
th  the  evils  believed  to  result  from  marriages  between 
)  near  relations. 

Another  of  these  secular  laws,  adopted  from  the  Visi- 
Ai,  imposed  a  fine  of  100  sous,  or,  in  default  of  pay- 
att,  the  penalty  of  100  lashes,  upon  such  Christians  as 
onkl  contract  matrimony  without  the  nuptial  benedic- 
nL 

The  Law  of  Capitulary,  179,  book  7,  is  stated  by  Pothier 
We  been  adopted  and  incorporated  in  the  decree  of  a 
^  council  held  A.  D.  909. 
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It  appears,  therefore,  that  by  this  ancient  legislAdon  i 
valid  marriage  could  only  have  been  made  with  Uu 
assistance  of  a  priest,  whose  duty  it  was,  amongst  othen 
to  take  care  that  the  parties  were  not  within  the  piohi 
bited  degrees,  and  not  to  marry  them  if  they  were,  or  i 
there  appeared  any  other  just  impediment,  **  postqnai 
ista  omnia  probata  fuerint,  et  nihil  impedierit*'' 

Another  place,  in  which  we  find  the  same  objec 
avowed,  and  the  duty  of  the  priest  plainly  expressed,  i 
in  the  decree  of  the  Council  of  Laieran  (12th  century] 
by  which,  however,  the  performance  of  the  duty  was  ih 
enforced  by  annulling  the  marriage  when  it  was  n^lectec 
or  even  when  no  priest  was  present  to  perform  it ;  ezcqM 
it  should  seem,  in  one  class  of  cases,  namely,  that  c 
persons  within  the  degrees  in  which  marriage  was  pro 
hibited  by  the  Church,  subject  to  dispensation,  thos 
being  more  extensive  than  the  degrees  in  Leviticus,  h 
such  cases  the  Council  of  Lateran  contemplated  tin 
persons  ignorant  of  such  impediment  might  become  nuu 
and  wife  by  contracting  marriage  in  facie  JScclesia,  throi^ 
the  intervention  of  a  priest,  though  without  such  a  cere 
mony  their  union  would  not  have  been  marriage.  "  Quud 
inhibitio  copulas  conjugalis  sit  in  ultimis  tribus  gradibuf 
revocata,  eam  in  aliis  volumus  districte  servarL  Undc 
praedecessorum  nostrorum  vestigiis  inhserendo,  clandee- 
tina  conjugia  penitus  inhibemus,  prohibentes  etiam,  ne 
quis  sacerdos  talibus  interesse  prsesumat.  Quare  specialea 
quorundam  locorum  consuetudinem  ad  alia  generalitei 
prorogando  statuimus  ut,  quum  matrimonia  filerint  con* 
trahenda,  in  ecclesiis  per  presbyteros  publico  proponantuTj 
competenti  tennino  praefinito,  ut  infra  ilium,  qui  volueril 
et  valuerit,  legitimum  impedimentiun  opponat,  et  ipsi 
Presbyteri  nihilominus  investigent  utrumaliquod  impcdi- 
mcntum  obsistat.      Quum   autem  apparuerit  probabili^ 
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MDJectm  contra  oopnlam  oontrahendam,  contractus  in- 
terficatnr  expresse,  donec5  quid  fieri  debeat  super  eo, 
BUiifeBtis^  constiterit  documentis.  1.  Si  quis  vero  hujus- 
Bodi  cUndestina  vel  interdicta  conjugia  inire  preesump- 
lenl  in  gradu  prohibito,  etiam  ignoranter^  soboles  de  tali 
floqoDCtione  suscepta  prorsus  illegitima  censeatur,  de 
fventom  ignoranti&  nullum  habitura  subsidium,  quum 
ifi  tiliter  oontrahendo  non  ezpertes  scientiee,  vel  saltern 
Actatores  ignorantiise  videantur.  Pari  modo  proles  ille* 
jitmia  censeatnr,  ai  ambo  parentes,  impedimentum 
KMBtes  l^tamum,  preeter  omne  interdictum>  etiam  in 
oooqieeta  ecclesise  oontrahere  prsesumpserint.'' 

It  is  dear,  therefore,  that  in  this,  as  in  the  earlier  laws 
towUeh  we  have  called  attention^  one  object  of  the  pre- 
ince  of  the  dergyman  was  to  prevent  marriages  within 
Ik  prohibited  degrees ;  and,  accordingly,  that  a  duty  was 
iipoeed  upon  him,  if  present,  to  prohibit,  and,  so  far  as  in 
)m  lay,  to  prevent  such  marriages. 

Ihe  same  object  was  one  pf  those  contemplated  in  the 
fiiMititotion  of  Richard  de  Marisco,  Bishop  of  Durham, 
ttiliord  Chancellor,  a.d.  1217  (1  fFilkins,  Concilia,  581, 
K2),  idiich  contains  the  substance  of  the  present  rubric 
Ik  first  article  upon  this  subject,  headed,  *^  De  matri- 
^onio  oontrahendo,"  sets  forth  the  dignity  and  advantage 
of  aanriage  as  *^  Sacramentum  Christi  et  EcclesiaB."  The 
Hit,  ''Ne  matrimonia  contrahantur  in  tabemis,"  pro- 
vides fior  its  decent  celebration,  '^  cum  honore  et  cum  re- 
votatifi,  et  non  cum  risu,  non  joco,  non  in  tabemis,  pota- 
^^oaibiisve  ^blicis,  sen  commessationibus.  Ne  quisquam 
Oniltim  de  junco  vel  quacunque  vili  materia,  vel  pretiosa 
J<)ci]ido  manibus  innectat  muliercularum,  ut  liberius  cum 
^fomicetur:  ne  dum  sejocari  putat  honoribus  matri- 
'Mislibns  se  abstringat  Nee  de  ccetero  alicui  fides 
detar  de  matrimonio  contrahendo,  nisi  coram  sacerdote. 
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^^b         ^*  tribus  vel  quatuor  personiB  fide  dignis,  propter  hoc 

Bbamibh       coDYOcatis,  ita  quod  nuUatenus  per  verba  de  prassenti  con- 

BRAmm.      trahant  nee  post  matrimonium  per  verba  de  future  contrac- 

^  "7 — .       turn  camaliter  commisceantur.  nisi  rite  canonicis  denun- 
Mr  Justice 

WiLLBB.  ciationibus  prsmissis^  tarn  ubi  mas  quam  ubi  foemina  retro 
con versati  sunt"  Persons  violating  this  article  were  to 
be  punished  as  disturbers  of  the  peace  of  the  Church;  and 
it  was  directed  to  be  openly  read  to  the  people  every 
Sunday.  The  next  article,  "  De  form&  matrimonii  contnr 
hendi/'  is  in  the  same  terms  as  the  constitution  of  iZtcAW 
Poerty  the  Bishop  of  Salisbury  of  the  same  date  (I 
Wilkinsy  599),  mentioned  in  the  passage  of  Martae 
already  cited :  ^*  Item  praecipimus  quod  sacerdotes  prco- 
piant  et  doceant  personas  contrahentes  banc  formam  to^ 
borum  in  Grallico  vel  Anglico,  '  Ego  accipio  te  Kh 
meam.f  similiter  et  mulier  dicat,  '£go  accipio  ieN.k 
meum.'  In  his  enim  verbis  consistit  vis  magna,  et  mtlii- 
monium  contrahitur."  It  then  directs  that  no  priest  duU 
marry  any,  ^^aliquas  conjungere  personas  matrimonia- 
liter,"  without  banns  being  published  three  times,  which 
was  to  be  done  gratuitously ;  that  a  priest  should  not 
marry  unknown  persons,  ''nisi  prius  ei  legitime  constiterit 
quod  personas  legitime  sint  contrahendi ;"  and  if  one  of 
them  were  unknown,  then  not  without  letters  testimoniJ 
certifying  that  such  person  could  lawfully  marry,  and 
that  banns  had  been  published  in  his  or  her  parish.  The 
article  at  the  foot  of  the  same  page  (582),  ''  ne  matrimo- 
nia  sine  termino  pncfinito  contrahantur,"  contains  the 
substance,  almost  in  the  words  of  that  part  of  Hhe  decree 
of  the  Council  of  Lateran  already  stated,  beginning  at 
the  words  "  quum  matrimonia.'' 

These  constitutions  serve  to  show  the  very  origin  of  the 
ancient  services  out  of  which  that  in  the  Prayer  Book 
was  mainly  composed. 
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l^e  need  do  no  more  than  refer  to  the  subsequent  consti-        lo- 
tions to  the  same  effect  collected  in  Lvndwood,  271  etseq.      Beamish 
Before  we  proceed  to  a  consideration  of  the  rubric,  it     Beajtish, 
11  be  convenient  to  inquire  whether  any  light  is  thrown    .,  "tTL" 
on  the  subject  by  the  decree  of  the  Council  of  Trent,     Willxs. 
which  we  must  direct  particular  attention,  because  of 
much  reliance  having  been  placed  upon  it  by  Dn 
tfer,  in  his  able  argument  for  the  Plaintiff. 
The  ^'Decretum  de  Reformatione  Matrimonii"  was 
Med  at  the   24th  session  of  that  council  held  in  1563, 
1  it  was  carried  against  the  opinion  of  56  prelates,  who 
Id  that  the  Church  had  no  power  to  nullify  the  effect 
a  sacrament.     The  decree  is  prefaced  by  a  statement 
the  nature  of  matrimony  according  to  the  views  of  the 
man  Catholic  Church,  and  by  12  canons  respecting 
image,  divorce,  and  celibacy,  and  the  power  and  ex- 
mve  jurisdiction  of  the  Church  concerning  them.    The 
cree  itself  commences  by  stating  as  indubitable  that 
indestine  marriages  made  with  the  free  consent  of  the 
irties  are  valid  both  in  law,  and  also,  it  should  seem  as 
craments,  **  Rata  et  vera  esse  Matrimonia  "  (6  Pothievy 
yi\  80  long  as  the  Church  does  not  hold  them  to  be  null. 
Jid  it  anathematises  those  who  assert  the  nullity  of  such 
images,  or  of  marriages  of  children  without  the  con- 
9it  of  their  parents;  stating,  nevertheless  that  Holy 
Irarch  had  always,  for  the  best  reasons,  detested  and 
rolubited  such  unions.     It  goes  on  to  recite  the  ineffi- 
»cy  of  former   prohibitions,   and  the  evils  which  had 
risen  froA  allowing  of  marriages  contracted  by  the  mere 
onaent  of  the  parties ;  especially  that  husbands  had  left 
keir  first  wives,  with  whom  they  had  secretly  contracted 
'^•mage,  of  which  there  was  no  evidence  forthcoming, 
«d  then  publicly  married  others,  with  whom  they  lived 
^  perpetual  adultery :   «*  Cui  malo  quum  ab  ecclesiS, 
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1861.        qusQ  de  occultis  non  jodieat,  succurri  non  possity  mA  ei* 
BsAMisH     caciufl  aJiquod  remedium  adhibeatur,  idcirco,"  &c 
Beamish.         ^^^  decree  goes  on  to  direct  (jpr^Beiptt),  that  for  the 
— — .       future^  before  any  marriage  is  contracted  (conirahattff), 
WiLLu.      banns  shall  be  published  on  three  continuous  feast  dap 
in  church  during  Divine  service;  which  haiong  beea 
done^  ^^  Si  nullum  legitimum  opponatur  impedimentonw 
ad  celebrationem  matrimonii  in  facie  £cclesi&  procedator, 
ubi  parochus^  viro  et  muliere  interrogatis,  et  e<»iun  mutoo 
consensu  intellecto,  vel  dicat,  'Ego  voe  in  matrimonnui 
oonjungo  in  nomine  patris^  et  filii^  et  spiritus  sancti,'  Yd 
aliis  utatur  verbis,  juxta  receptum  uniuscuj usque  pro- 
vincial ritum." 

It  then  provides  that,  in  case  there  is  probable  caow 
to  suspect  that  the  banns  may  be  maliciously  forbidi^ 
then  they  shall  be  published  but  once :  '^  Yel  saltern  pa> 
rocho  et  duobus  vel  tribus  testibus  pnesentibus  nuitii- 
monium  celebretur."   In  such  case,  the  banns  are  directed 
to  be  published  before  the  consummation  of  the  marriage 
unless  the  ordinary,  in  his  discretion,  dispense  with  theon; 
in  other  words,  unless  the  marriage  be  by  license.   Then 
follow  the  operative  words  of  the  decree,  by  which  mar* 
riages  are   declared  to  be  null,  unless  the   conditioDS 
therein  specified  be  complied  with,  which  conditions  being 
satisfied,  a  marriage  is  by  construction  valid,  notwidt- 
standing  that  in  other  respects  the  decree  naay  be  dioe- 
garded :  "  Qui  aliter,  quam  pra^sente  parocho,  vel  afo 
saoerdote  de  ipsius  parochi  sen  ordinarii  licentia,etdiM)lNi» 
vel  tribus  testibus,  matrimonium  contrahere  attentabust 
eos  sancta  synodus  ad  sic  contrabendum  onmino  inhabikt 
reddit,  et  hujusmodi  contractus  irritos  et  nuUos  esse  dd* 
cemit  prout  eos  pra^senti  decreto  irritos  facit  et  annnlltt* 
The  decree  then  imposes  penalties  upon  persons  takiif 
part  in  any  such  contract  where  the  clergyman  and  the 
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proper  number  of  witnesses  are  not  present  It  exhorts 
mrried  persons  not  to  cohabit  before  receiving  the  priestly 
knediction  in  church  (in  templo)^  which  blessing  only  the 
mochusj  or  a  person  licensed  thereto  by  him,  or  by  the 
xdiiiary,  is  to  give.  It  forbids  the  clergyman  to  marry 
persons  without  the  consent  of  the  parochus.  It  directs 
the  keeping  of  a  marriage  register.  It  exhorts  the  parties 
kefoie  they  contract  marriage,  or  at  least  three  days  be- 
bre  consummation,  to  confess  and  receive  the  Sacrament 
And  it  earnestly  recommends  {yehementer  optat)  the  con- 
tnmince  of  the  laudable  customs  and  ceremonies  then 
died  in  any  province,  in  addition  to  those  which  are 
ibereby  prescribed.  The  chapter  relating  to  this  subject 
girea  directions  for  its  promulgation  in  each  parish,  and 
ttidndes  by  enacting  that  it  shall  eome  into  force  thirty 
dtyB  after  such  publication. 

Upon  the  construction  of  this  decree,  it  has  been  holden 
luXf  provided  the  marriage  takes  place  per  verba  de  prc^ 
Ml<^  in  the  presence  of  the  parochus  and  two  witnesses, 
AoQgh  the  priest  take  no  part  in  the  ceremony,  and  even 
£nentfirom  and  reluct  against  it,  the  terms  of  the  decree 
oe  atisfied,  and  the  marriage  is  valid. 

This  is  the  result  of  the  passages  which  were  referred 
to  in  the  argument  from  Sanchez  de  Matrimoniis  and 
Ulmger*s  Institutiones  Jtaris  Ecclenastici. 

To  the  same  effect  is  the  passage  cited  in  argument 
til  referred  to,  with  approbation,  in  the  judgment  of  the 
ffvent  Lord  Chancellory  in  The  Queen  v.  Millis  (m), 
vUch  clearly  expounds  the  scope  and  intention  of  the 
^ttree,  and  the  office  of  the  priest  thereunder.  *^  Fer^ 
»«*fc  Walter  J  now  a  professor  in  the  University  of  Bonn^ 
^  his  Treatise  on  the  Canon  Law,  a  work  highly  es« 
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teemed  on  the  continent  of  Europe^  speaking  of 
cree  of  the  Council  of  Trent  on  this  subject,  sa 
provision  is  new  that  both  parties  must  dedare  i 
tention  before  their  parochial  minister^  and,  at  lei 
witnesses ;  this  form  is  declared  so  essential,  that  ^ 
it  the  marriage  is  altogether  void ;  but  jet  the  o 
only  to  secure  a  tnistworthy  witness^  in  order  to  the 
ascertainment  of  the  marriage;  wherefore  the 
mentioned  need  not  have  been  expressly  invite< 
present;  nay,  even  the  opposition  of  the  parochial  i 
does  not  prevent  the  validity  of  the  marriage,  if 
merely  heard  the  declaration*  He  goes  on  to  exp 
difference  between  a  regidar  marriage  before  a  prii 
a  clandestine  marriage  without  a  priest,  but  com 
them  equally  effectuaL  He  says,  'Marriage  is 
tract  which  ought,  according  to  the  aneient  usag< 
confirmed  by  tiie  priestly  benediction;  and,  pi 
this  ought  to  be  given  by  the  proper  parochial  n 
or  some  one  authorised  by  him  according  to  the 
the  Church.  Other  ceremonies  are  also  to  be  ol 
None  of  all  this,  however,  is  essential  to  the  val 
the  marriage.'  The  decree  of  the  Council  of  Tj 
specting  the  solemnization  of  marriage  requires  t 
sence  of  the  parish  priest,  or  some  other  priest  8] 
appointed  by  him  or  the  bishop ;  but,  even  un( 
decree,  the  priest  is  present  merely  as  a  witness ; 
necessary  that  he  should  perform  any  religious 
or  in  any  way  join  in  the  solemnity." 

This  law  was  acted  upon  in  Herbert  v.  Herbert 

Now  we  must  observe  that,  although  the  decree 

Council  of  Trent,  and  the  decisions  upon  its  const 

are  in  no  respect  authority  in  this  country,  yet,  8 


(o)  2  Hagg.  Cons.  Rep.  263. 
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foceeded  upon  any  principle  generally  recognised 
istendom,  we  should  be  prepared  to  consider  them 
ittention,  as  guides  in  any  obscure  and  difficult 
So  far,  however,  as  the  construction  of  that  decree 
I  canonists  depends  upon  its  form  and  language, 
onrtruction  can  here  give  ua  no  assistance, 
ppears  to  us  that  the  construction  put  upon  the 
turned  upon  the  terms  of  the  nullifying  words 
we  have  already  pointed  out  as  forming  the  keystone 
enactments*      Such  construction  could  not  have 
ided  upon  any  doubt  as  to  the  power  of  the  church 
ke  the  prescribed  ceremony,  or  the  active  inter- 
n  of  the  priest,  essential  to  the  validity  of  a  mar- 
because  the  absolute  control  of  the  church  over 
dation  was  laid  down  in  the  twelve  canons  imme- 
f  preceding  the  decree,  even  to  the  extent  of  en- 
;  her  by  Canon  3  to  create   new  prohibited  de- 
and  to  dispense  with  such  prohibitions ;  and,  by 
I    4,    to    constitute    *^  Impedimenta    matrimonium 
mtiaJ^ 

reover,  we  must  observe  that  if  the  decree,  and  the 
ndes  upon  its  construction,  establish  anything,  it  is 
there  must  be  three  witnesses  to  a  marriage,  and 
me  of  those  witnesses  must  be  the  priest  If  the 
ch  of  Rome  were  to-morrow  to  change  her  views  as 
I  celibacy  of  the  clergy,  and  to  revoke  the  ninth 
I  of  the  Council  of  Trent,  and  the  decrees  of  the 
oils  a£Lateran,  annulling  the  marriages  of  the  clergy, 
lecree  of  the  Council  of  TVent  in  other  respects  re- 
jig in  force,  and  the  question  were  to  arise,  whether 
nest  could  take  a  wife  in  the  presence  of  two  lay 
iflses  only,  he  himself  acting  the  double  part  of  hus- 
and  clerical  witness,  it  might  well  be  thought  that 
ecree  was  not  complied  wuth,  because  it  obviously 
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l^n.  oaDUiD{*ki<-f  iliree  'vanieHtefiy  ane  oT  wbcn  is  to  be  the 
BftAMuv  parochv^y  f*T  £D'>tLer  ]inest  Kjijicemed  hv  Um  or  die 
B^^^,^       bidicfp.     Thai  cute  ir^ruld  neady  iijMjatJe  die  present 

Those  irhich  have  mctaallT  ccmsred,  irlieB  attentiTeljr 

WoLm,      c^CMoadered^  do  ik<i  mpfieir  to  itf  xo  i}fiiMth  h. 

Tldf  will  t^  foniier  appear  vliai  we  caD  attentkmto 
what  if  equally  relevant  a^  the  deove  of  the  Coniieilof 
Tremif  namely,  the  legislasioai  which  took  place  id  From 
eom  after  that  oonDcil.  and  the  verr  difierent  00D^t^l^ 

m 

.  tioQ  which  that  legisladoB  reoeired. 

The  laws  of  Charlgmtoffme  and  his  mceessoTB  had  at 
that  time  faUen  into  desuetude  and  obli\icD  (6  Po&ier^ 
156),  a  state  theoretically  impcisable  in  our  more  poaUrc 
institutions.  The  decree  of  the  Council  of  Trau^  not- 
withstanding the  effcHts  of  the  p<^  and  the  clergy,  wis, 
for  political  reasons,  not  reoeiTed  into  Frmmce.  The  ex- 
ample which  it  set  was,  however,  soon  £)Uowed  there 
The  40th  article  of  the  ordonnance  of  Bloisy  in  the  tnoe 
of  Hen.  III.  (King  of  France,  1574  to  1589),  enacts  u 
follows;  "Avons  ordonne  que  nos  sujets  ne  ponrroDt 
valablement  contracter  manage  sans  proclamations  pre- 
cedentcs ;  apres  lesquels  bans,  seront  epous^  publique- 
ment ;  et  pour  temoigner  de  la  forme,  y  assisteront  quatre 
temoins  dignes  de  foi,  dont  sera  fait  registre,  etc" 

This  was  followed  by  an  edict  of  Hen,  IV.  (A.  D.  1606), 
which  declared  that  marriages  which  were  not  made  and 
celebrated  in  the  church,  and  with  the  solenmities  required 
by  the  ordonnance  of  Bloisy  should  be  null  and  Toid. 
Then  came  the  declaration  of  Louis  XIIL,  1639,  art  1* 
which  ordained  that  the  ordonnance  of  Blots  should  be 
strictly  observed,  and  that,  in  its  interpretation,  it  should 
be  deemed  that  there  must  be  present  four  witnesses,  with 
the  parish  priest,  who  was  to  receive  the  consent  of  the 
parties,  and  marry  them,  "  qui  recevra  le  consentemenl 
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rties,  et  les  conjoindra  en  manage,  suivant  la  forme 
nee  en  PEglise." 

ae  laws  were  interpretated  to  mean^  that  the  priest 
lot  only  have  been  present,  but  must  have  taken 
ive  part,  must  have  consented  to  marry,  and  have 
id  the  parties,  in  order  to  make  a  valid  marriage. 
B  pr&ence  du  cur^  requise  par  nos  lois  pour  la  validite 
iriages,  n'est  pas  une  presence  purement  passive ; 
n  fait  et  un  minist^re  du  cure  qui  doit  recevoir  le 
tement  des  parties,  etleur  donner  la  b^nMIction  nup- 
Cela  r^sulte  des  termes  de  la  declaration  de  1639, 
ms  rapportee,  oA  il  est  dit  que  le  cur6  recevra  le 
itement  des  parties,  et  les  conjoindra  en  mariage, 
it  la  forme  pratiquee  en  I'Eglise.  II  ne  suffindt 
pas,  pour  la  validite  du  mariage,  que  les  parties 
snt  trouver  &  PEglise  leur  cur6,  et  qu'ils  lui  d^la- 
t  qu'ils  se  prennent  pour  mari  et  femme ;  il  faut 
\  cure  cflSbre  le  mariage.'* 

Aier  adds,  in  explanation  of  why  the  clergyman  was 
nisidered  by  the  law  of  France  a  simple  witness,  but 
ring  an  active  duty  to  perform  in  marrying  the  par- 
J53) :  "  Ce  que  nous  avons  dit,  ^  que  le  prStre  qui 
re  le  mariage  n'est  pas  un  simple  temoin,  et  qu'il 
roc  un  ministSre,'  n'est  pas  contraire  k  ce  que  les 
)giens  enseignent,  ^  que  les  parties  qui  contractent 
ge  sont  elles-memes  les  ministres  du  sacrament  de 
ige.'  II  est  vrai  qu'elles  en  sont  les  ministres  quant 
\m  est  de  la  substance,  et  qu'elles  se  I'administrent 
roquement  par  leur  consentement,  et  la  declaration 
ieure  qu'elles  se  font  de  ce  consentement ;  mais  le 
e  est,  de  son  cote,  le  ministre  des  solennites  que 
i«e  et  le  Prince  ont  juge  apropos  d'ajouter  au 
ige  pour  sa  validity,  et  il  est  propose  par  I'Eglise  et 
5  Prince  pour  cxercer  ce  minist^re." 
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1861.  Such  was  the  state  of  the  law  of  marriage  in  From 

Beamish       up  to  the  tune  of  Pothier ;  and  in  this  discussion  it  makes 
Bbam I8H.     ""^  equipoise  with  the  Council  of  Trent. 

,  It  is  not  necessary  that  we  should  notice  the  more 

Mr.  Justice  ,         •  ,         ,.,  .  '.^j  i 

WiLLEs.      modem  laws  by  which  marriage  is  treated  purely  as  a 

civil  contract,  and  required  to  be  in  a  prescribed  foim. 
The  validity  of  a  marriage  under  such  laws  must  depend 
upon  the  express  language  of  the  legislator.  We  may,  under 
this  head,  class  the  case  in  1807,  cited  from  the  ^'  Causes 
C^l^bres,^  vol.  1,  p.  295,  and  that  referred  to  in  the  anno- 
tated edition  of  the  Code  Civil,  by  M.  Gilbert^  Law  165, 
n.  11,  from  which  we  have  not  derived  much  assistance. 

It  remains  to  make  some  more  particular  remaib 
upon  our  own  law  and  practice.  In  doing  so,  it  would 
be  a  useless  task  to  pass  in  review  the  cases  cited  in 
argument,  and  all  of  which,  with  the  exception  of  «Var- 
well  V.  Maxtoell  (o),  and  Legeyt  v.  G*Brien  {p),  before  a 
very  learned  Judge,  the  late  Dr.  Radcliff,  and  Hanod 
V.  ^arrorf, before  Vice-Chancellor  Wood {A^Ji.  1855) (y), 
were  stated,  marshalled,  and  criticised  in  the  case 
of  The  Queen  v.  Millis.  A  comparison  of  the  judg- 
ment of  Lord  Lyndhurst  and  that  of  the  present  Lord 
Chancellor  will  supply  all  that  can  be  said  on  this  part  of 
the  subject.  As  to  those  authorities,  however  weighty 
they  may  be,  which,  in  The  Queen  v.  Millisy  were,  in  the 
result,  disregarded,  it  would  be  useless  to  cite  them 
again.  With  respect  to  those  which  it  left  untouched, 
they  may  be  considered  as  showing  that,  notwithstanding 
some  early  decisions,  it  had  come  to  be  considered  as  laWi 
that,  before  Lord  Hardwich^^  Act,  a  marriage  might  be 
valid,  though  it  departed  from  the  rubric  in  respect  d 
being  celebrated  in  a  private  house  instead  of  the  Church; 

(o)  Milw.  Ecc.  Rep.  (Ir.)  290,  A.D.  1832. 

(/>)  Id.  225,  A.D.,  1834.  {q)  18  Jur.  853 ;  1  Kay  &  Jo.  4. 
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with  no  witnefls  other  than  the  clergyman,  instead  of  in 
Ae  &ce  of  the  congregation ;  with  no  person  to  give  the 
bride  away ;  without  banns  or  a  license ;  without  the  use 
of  a  ring ;  without  the  repetition  of  the  whole  service ; 
pnmded  only  that  the  parties  took  one  another  for  man 
and  wife  by  words  in  the  present  tense  before  a  priest,  or 
■Boe  the  Reformation,  for  the  reasons  explained  by  Lord 
Lpdkurtt  in  TTie  Queen  v.  MtlKs,  a  deacon.  There  is 
mC,  however,  any  authority  in  our  law,  of  which  we  are 
tware,  that  if  the  clergyman  refused  to  receive  the  con- 
tent, or  allow  of  the  marriage  taking  place  in  his  pre- 
Knee,  the  parties  could,  in  spite  of  him,  take  advantage 
of  his  being  present  to  marry  one  another. 

That  was  the  link  which  the  argument  for  the  Plaintiff 
bebw  sought  to  supply,  by  urging  that  as  all  the  duties 
iaposed  by  law  upon  the  clergyman  might  be  neglected 
without  invalidating  the  marriage,  therefore  the  con- 
tUeaJ&m  that  the  proposed  husband,  as  being  an  in- 
tacsted  party,  was  not  likely  to  perform  those  duties 
with  impartiality  or  effect,  was  immaterial ;  and  that  the 
mhric  might  also  be  disregarded  or  modified,  in  so  far  as 
it  eontemplates  that  the  officiating  minister  shall  be  a  third 

This  leads  us  to  consider  what  is  the  essential  part  of 
fte  marriage  service.  It  seems  probable  that  the  service 
>  die  Prayer  Book  is  substantially  the  same  as  that 
^Aieh  was  in  use  for  more  than  two  centuries  before  the 
Itcfermation,  so  fSu*  as  the  end  of  the  address  to  the  people 
fcUowing  the  formula,  "  I^  Af.,  take  thee,  N.,"  &c.,  and 
"liV.,  teke  thee,  3f.,*'  &c.  Whether  any  part  of  it  was 
^^vie  befcHre  the  13th  century  is  a  question  upon  which 
^litoriaiis  are  not  agreed. 

Doctor  Lingard  (Anglo  Saxon  Church,  vol.  2,  pp.  9 
^  10),  states  that  in  early  times  no  form  of  words  was 
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used  at  the  nuptials,  and  that  there  was  no  ezpress  coo- 
tract  of  marriage  at  the  ceremony,  of  which  he  ^yesa 
detail  (much  to  the  effect  of  one  of  those  in  Selden,  Uxor 
Ebraica,  book  2,  chapter  27,  without  the  words  of  the 
marriage  ceremony) ;  but  that  the  consent  of  the  parties 
was  only  signified  by  the  giving  and  receiving  of  therbg 
at  the  church  door  in  the  presence  of  the  priest,  who 
blessed  it,  and  by  afterwards  attending  in  the  chiuch  liie 
celebration  of  the  Eucharist,  during  which  the  nuptial 
benediction  was  pronounced.     He  states  that  there  ia  no 
trace  of  any  form  of  marriage  contract  in  ancient  sacA- 
mentaries  previous  to  the  close  of  the  twelfth  century; 
and  that  the  earliest  mention  of  any  form  is  in  the  consti- 
tutions of  the  two  English  prelates  already  mentioned, 
Richard  Poere,  or  Poor^,  Bishop  o{  Salisbury  (A.D.  1217 
to  1228),  and  Richard  de  Mctrisco,  Bishop  of  Durham 
during  the  same  period. 

Sir  Francis  Palgrave  ("  Rise  and  Progress  of  the  Com- 
monwealth,'' part  2,  p.  cxxxv.),  however,  concludes,  from 
the  peculiar  language,  rhythmical  form,  and  general  nae 
of  the  verba  de  prcBsenti^  that  they  represent  an  Angb- 
Saxon  oath,  in  use  before  Christian  times,  as  the  cifil 
ceremony  of  marriage,  to  which  the  Church  has  since 
added  the  blessing ;  and  that,  ^^  notwithstanding  the 
labours  of  Augustiny  it  is  to  be  suspected  that  the  ancient 
wedding  form  is  yet  retained  in  our  ritual,  where  the  wife 
is  taken  *  to  have  and  to  hold,' "  &c. 

The  oldest  known  forms  of  the  English  marriage  serriee, 
according  to  the  uses  of  Salisbury  and  Yorky  which  agreed 
in  substance  but  differed  in  detail,  will  be  found  at  large 
in  Seldeny  "  Uxor  Ebraica,"  book  2,  chapter  27,  2d  v<A  rf 
works  (3d  if  bound  in  6  vols),  colmnn  676;  and  those 
parts  of  the  rituals  from  which  the  present  service  was 
composed  will  be  found  in  a  convenient  arrangement,  side 
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by  side  with  it,  in  a  modem  work,  2  Palmer'^  "  Origines 
Litaigic»/'  page  212.     The  double  form  of  consent  is  ex- 
plained by  the  fact,  that  the  early  part  of  the  service,  from 
tbe  preface  or  banns  to  where  the  woman  says  ^^  I  wiU," 
oonaifitB  of  the  espousals,  which  formerly  used  to  take 
place  some  time  before  the  day  of  the  solemnization  of 
die  marriage.     In  the  introductory  part  of  the  ceremony 
the  expression  which  in  the  Prayer  Book   stands  thus : 
''  Dearly  beloved,  we  are  gathered  together  here  in  the  sight 
of  God,  and  in  the  face  of  this  congregation,  to  join,  &c.," 
stands  in  the  ancient  form,  ^^  coram  Deo,  angelis,  et  omni- 
bus Sanctis  ejus,  in  facie  ecclesicSy  ad  conjungendum,"  &c. 

This  form  of  banns  (banna)  was  to  be  spoken  in  the 
mother  tongue,  and  it  admonished,  as  in  the  present  form, 
any  one  who  might  know  of  cause  or  just  impediment  to 
declare  it 

Then  followed  a  similar  admonition  to  the  man  and 
w(Mnan,  the  terms  of  which  are  remarkable,  as  even  more 
distinctly  than  the  present  form  indicating  a  discretionary 
power  in  the  minister  to  prevent  an  improper  marriage. 
**  Also  I  charge  you  both,  and  eyther  be  yourselfe  as  ye 
wyll  answer  before  God  at  the  day  of  dome,  that  yf  there 
be  any  thynge  done  pry  vely  or  openly  betwene  yourselfe, 
or  that  you  know  any  lawful  lettyng  why  that  ye  may 
not  be  wedded  togyder  at  thys  tyme,  say  it  nowe,  or  we 
do  €my  more  to  this  matter.''^ 

Then  follows  a  rubric  in  the  terms  of  that  in  the  Prayer 
Book,  directing  that  if  any  one  puts  forward  a  just  impe- 
diment, and  gives  security  to  prove  it,  "  et  ad  hoc  pro- 
bandum  cautionem  pnestitcrit,  differantur  sponsalia 
quousque  rei  Veritas  cognoscatur." 

The  questions  are  then  put,  to  which  the  man  and 
woman  answer,  "  I  will,"  and  so  end  the  espousals. 
The  ancient  form  proceeds  to  direct  that  the  woman  be 

x4 


1861. 


BXAMUH 

Bbamish. 


Mr.  Justice 
Willis. 


/ 


328 


CASES  IN  THE  HOUSE  OF  LORDS. 


1861. 
Bkamuh 

Bi 


Ifr.Juttioe 

WXLLB. 


given  away  bj  her  father  or  fiienda,  and  that  her  hiulMOid 
shall  plight  her  his  troth  ^^per  verba  de  prmKwti^  U!pa% 
after  the  priest. 

The  most  remarkable  difference  between  tl^  intemi^ 
diate  and  more  modem  forms  of  those  ^  vaia  de  jv» 
senti^*  is  in  the  substitution  of  the  words  '^ acoording tc 
Gt)d*s  holy  ordinance  "  for  the  words,  *' if  holy  Cfayick 
it  wol  (or  wel)  ordeyne."  These  latter  words  are  coo* 
dered  by  Sir  Francis  Pafyrave  to  have  been  added  ii 
early  Christian  limes  to  the  formula,  which,  ir  his  opinioa 
claims  a  more  remote  antiquity. 

This,  the  most  significant  portion  of  the  marriage  ser 
vice,  stood  as  follows  in  the  ancient  rituals:  ^'Deindc 
detur  foemina  a  patre  suo,  vel  ab  amicis  ejus.  Yir  em 
recipiat  in  Dei  fide,  et  suft  servandam,  sicut  vovit  conn 
sacerdote,  et  teneat  cam  per  manum  suam  dexteram  in 
manii  8u&  dexterfi,  et  sic  det  fidem  mulieri  per  yerbi  de 
pnesenti,  ita  dicens  docente  sacerdote — *  I,  M.,  take  the, 
N.,  to  my  wedded  wyf,  to  have  and  to  hold,  fro  this  day 
forwarde  [at  bedde  and  at  borde,  for  fidrer  for  fouler  (r)], 
for  bettere  for  wore,  for  richere  for  porere,  in  sicknesee 
and  in  hele :  till  death  us  departe  [if  holy  Church  it  wol 
(or  wel)  ordeyne  («)],  and  thereto  I  plight  the  my 
trouthe.'  Manum  retrahendo.  Deinde  dicat  mulier 
docente  sacerdote,  *  I,  iV.,  take  the,  M.,  to  my  wedded 
husbonde,  to  have  and  to  hold  fro  this  day  forward,  for 
better  for  wore,  for  richer  for  porere,  in  syknesse  and  in 
hele,  to  be  bonere  and  buxome  (biegsam,  obedient),  in 
bedde  and  at  borde,  tyll  dethe  us  departe,  if  holy  Church 
it  woll  (or  well)  ordeyne,  and  therto  I  plight  the  my 
trouthe.'" 

Then  followed  the  giving  of  the  ring,  and  the  blessing 
thereof. 

(r)  York  use.  (s)  Not  in  York  form. 
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Anciendj  up  to  this  point  the  marriage  was  celebrated 
at  the  door  of  the  churchy  ^'  ad  ostium  eceksia.**  The 
parties  then  entered  the  churchy  and  after  the  thanks- 
giving and  prayer  the  eucharist  was  celebrated,  and  the 
solemn  benediction  was  given. 

That  part  of  the  service  in  which  the  minister  joins 
the  right  hands  of  the  parties  together,  and  says,  ^*  those 
whom  Grod  hath  joined  together  let  no  man  put  asunder/' 
is  ancient,  and  it  is  stated  by  Mr.  Palmer  to  be  perhaps 
pecnliar  to  the  Church  of  England.  It  is  observable 
that  the  authors  of  this  form  appear  to  have  carefully 
avoided  the  style  ^'e^o  vo$  conjungo^  adopted  at  the 
Coundl  of  Trent. 

I*he  address  to  the  people  which  follows,  contains  an 

^^lanation  of  the  preceding  service,  and  points  out  the 

^'^Qction  between  that  which  is  essential,  and  that  which 

w  only  declaratory  or  formal ;  and  with  it  we  may  con- 

«acle  our  citations  from  the  Book  of  Common  Prayer, 

B^rt  the  minister  shall  say  unto  the  people  (of  whom 

'^ft>x«  1754  there  need  have  been  none),  forasmuch  as 

^     ^nd  N.  have  consented  together  in  holy  wedlock,  and 

*^^  witnessed  the  same  before  God  and  this  company, 

^^  thereto  have  given  and  pledged  their  troth,  either  to 

oto.^T,  and  have  declared  the  same  by  giving  and  receiving 

rf  ^  ring  [and  of  gold  and  silver],  and  by  joining  of  hands, 

^  pronounce  that  they  be  man  and  wife  together,  in  the 

This  is  almost  word  for  word  taken  from  the  ancient 
liatin  Form,  Selden,  Uxor  Ebraica,  book  2,  c.  27,  v.  2, 
CoL  683. 

If  it  be  our  duty  to  answer  a  question  raised  during  the 
argument,  and  to  say  at  what  part  of  the  service  the 
marriage  is  knit  for  civil  purposes,  we  answer,  in  the 
words  of  the  39th  section  of  Littleton,  *^  after  affiance  and 
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troth  plighted  between  them.''     This  period  before  the 
solemn  nuptial  benediction  which  was  afterwards  pro- 
nounced inside  the  church,  was  that  at  which  dower  **  ad 
ostium  eeclegia^^  might  have  been  assigned  ;  and  accoitt 
ing  to  the  commentary^   Co.  Littleton,  34a,  that  couldy 
by  the  better  opinion,  only  have  been  assigned  "  after 
marriage  solemnized."     The  subsequent  giving  of  tbe 
ring,  and  joining  of  hands,  and  publication  of  the  fact  of 
marriage  by  the  minister,  are  in  their  nature,  and  are 
stated  to  be,  s}rmbolical  and  declaratory  of  a  marriage 
which  has  already  taken  place  by  the  consent  of  the 
parties.     The  blessing  is  as  of  persons  who  have  abready 
consented  together  in  wedlock,  and  anciently,  as  well  in 
England  as  abroad,  the  nuptial  benediction  was  giyen 
only  at  a  first  marriage ;  Selden,  vbi  supra,  coL  678.  The 
rest  of  the  service  consists  of  thanksgiving,  exhortation^ 
and  prayer. 

Lest,  however,  there  should  by  possibility  any  misdiief 
result  from  our  expressing  this  opinion,  we  must  protest 
against  its  being  supposed  to  be,  in  our  view,  either 
wise  or  right  to  leave  out  any  part  of  liie  service. 

The  Rubric  gives  directions  with  reference  to  nuu^ 
riages  by  banns  only,  and  therefore  must  be  capable  of 
modification  to  suit  the  case  of  marriage  by  license.  Hu 
may  explain  why  those  circumstances  which  were  to 
accompany  a  marriage  by  banns,  but  which  might  be 
dispensed  with  in  the  case  of  a  marriage  by  q)eciil 
license,  amongst  others,  celebration  in  a  church  by  die 
minister  of  the  parish,  in  the  presence  of  the  congrega- 
tion, had,  before  the  Marriage  Act,  come  to  be  oonai- 
dered  as  non-essential,  the  want  of  a  dispensation  far 
such  purpose  having  been  before  Lord  Hardtcicke's  Act 
treated  as  an  offence  against  the  ordinary,  and,  therefore, 
only  as  an  irregularity.     The  want  of  a  person  to  pve 
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be  bride  is  not  visited  by  the  Rubric  or  by  the 

I  law  with  any  consequences.  The  omission  of 
ing  of  the  ring,  and  the  subsequent  part  of  the 
ny,  may,  for  reasons  already  given^  be  considered 

II  purposes  non-essential.  An  omission  by  the 
sr  to  give  the  proper  warning  would  be  his  fault, 
3  Rubric  does  not  profess  to  visit  that  upon  the 
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96  considerations  may  explain  in  what  manner,  con- 
ly  with  The  Queen  v.  Millisy  the  decisions  and  dicta 
the  validity  of  irregular  marriages,  which  have 
in  those  several  respects  from  the  prescribed  and 
)med  forms,  may  still  be  law,  may  still  be  consi- 
118  legitimate  applications  of  the  rule  which  seems 
B  pervaded  the  law  of  marriage,  viz.,  that  directions 
be  manner,  and  even  prohibition  under  a  penalty 
than  nullity,  do  not  necessarily  imply  nullity ;  a 
cted  upon  since  The  Queen  v.  Millisy  in  Caiterall 
terall  (/). 

Rubric,  explained  and  confirmed  as  it  is,  can, 
er,  hardly  mislead  us  as  to  the  duties  of  the  mini- 
rho,  it  appears,  must  be  present,  or  as  to  the  cha- 
in which  he  attends ;  and  it  abundantly  indicates 
le  duties  are  other  than  those  of  a  mere  bystander, 
lat  the  character  in  which  the  minister  attends  is 
Jy  that  of  a  witness  to  the  contract,  but  that  of  a 
onary  entrusted  with  the  duty  of  preventing  the 
ige  from  taking  place,  if  a  just  impediment  be 
ht  to  his  knowledge.  The  evidence  of  such  an 
liment  is  left  to  the  knowledge  of  the  minister  him- 
to  the  conscience  of  the  parties,  and  to  the  unen- 

l  Robertson,  580.  In  the  report  of  this  case  in  Robertson,  a 
seems  to  have  been  omitted  by  mistake,  in  the  second  page  of 
Igment,  p.  582, 1.0. 
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forced  interference  of  third  persons.  The  parties  are 
not  made  answerable  for  the  performance  of  the  minister's 
duty  at  the  penalty  of  their  marriage;  bat  the  duty 
exists,  and  its  character  is  such  that  the  person  to  per- 
form it  ought  to  be  one  other  than  either  of  the  interested 
parties. 

Had  the  case  been  re$  nova,  we  might  have  thought  that 
the  law  oi  Edmund f  the  Rubric,  and  other  indications  lliat 
by  the  law  of  England  a  priest  was  to  be  present  at  a 
marriage,  were  but  reflections  of  the  general  law  of  the 
Church,  by  which,  from  the  earliest  times,  the  interven- 
tion of  a  priest  had  been  inculcated,  and  from  time  to 
time  enforced  by  penalties,  though  never  before  the 
Council  of  Trent,  by  nullifying  the  marriage  at  which  no 
priest  assisted. 

That   view    was  presented   and   considered  in  Tk 
Queen  y.  Minis,  and  it  nused  a  question  worthy  of  all 
the  zeal,  learning,  and  genius  which  it  called  forth ;  but 
that  view  was  not  adopted  in  the  result,  and  it  is  not 
competent  for  us  to  restore  it.     It  is  to  be  assumed,  for 
the  purpose  of  to-day,  that  England,  from  time  immemo- 
rial, divided  from  the  Church,  held  the  presence  of  a 
priest  to  be  essential.     And  whatever  hardship  such  a  law 
may,  in  the  course  of  years,  have  vrrought  to  dissenting 
bodies,  and  also  to  British  subjects  in  the  colonies  and  in 
foreign  countries,  where  no  priest  could  be  procured,  if 
the  law  was  ever  rightly  held  to  apply  under  such  circum- 
stances {u),  as  to  which  we  say  nothing ;  those  hardships 
(now  mitigated  by  numerous  statutes  passed  before  and 
since  the  decision  in  The  Queen  v.  Millis)  were  very  un- 
likely to  have  been  foreseen  at  the  time  when  the  law, 

(ti)  Compare  Catherwood  v.  CasUm^  13  Meeson  &  Welsbj,  264, 
OateraU  v.  Simpson^  1  Robertson,  804,  and  Catterall  v.  CaUeraH^ 
id.  580 ;  and  see  Maclean  v.  Cristab,  Perry's  Oriental  Cases,  75. 
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iMomed  to  exist,  must  have  been  establiahed.  It  cannot 
with  jiutice  be  said,  that  at  that  time  it  was  either  an  un- 
iiidligible  or  irrational  law,  nor  that  the  objects  which  it 
hi  m  view,  namely,  the  prevention  of  unlawful  mar- 
riages, and  the  preservation  of  evidence  of  those  which 
dioiild  take  place,  besides  the  addition  of  a  religious  sanc- 
tion to  the  duties  which  spring  from  the  relation  of  man 
ud  wife,  are  either  obscure  or  even  less  important  at  the 
ixresent  moment  than  they  were  ten  centuries  ago. 

The  law  assumed  to  exist  appears  to  us,  for  the  reasons 
which  we  have  stated,  to  require,  that,  equally  in  the  case 
of  the  clergy  as  of  the  laity,  marriage  in  this  country 
ihoald  (in  the  absence  of  express  statute),  take  place  in 
the  presence  and  with  the  assent  of  a  clerk  in  holy  orders, 
who  most  be  a  third  person,  and  whose  duty  it  is  to  pre- 
vent or  put  off  the  marriage  if  there  be  opposed  a  just 
impediment ;  and  who,  in  case  he  allows  of  its  proceeding, 
11  then,  in  the  primary  sense  of  the  word,  to  marry  the 
pv&e  by  receiving  their  mutual  consent  to  become  man 
and  wife. 

If  just  exception  be  made  to  the  length  at  which  we 
hit  stited  our  unanimous  opinion,  and  the  reasons  upon 
^hieh  it  is  founded,  our  excuse  must  be  looked  for  in  the 
VBicciistomed  nature  of  the  case,  and  the  grave  import- 
ance of  the  general  subject;  nor  are  we  ashamed  to  own 
^  our  minds  fluctuated  during  the  discussion,  and  that 
We  deliberated  with  more  than  ordinary  anxiety  and 
^tioQ,  before  we  felt  constrained  to  be  of  opinion,  that 
die  act  of  competent  persons  who  in  fact  contracted  with 
^  tnother  to  become  man  and  wife,  by  a  ceremony  as 
l^itding  upon  them  in  conscience  (with  reverence  be  it 
"pohen)  as  if  an  archbishop  had  pronounced  the  blessing, 
Was,  for  reasons  which  still  affect  the  security  of  titles, 
aad  the  peace  of  families,  unavailing  in  point  of  law. 
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We,  that  is  to  say,  my  brothers  Byle$  and  HUl^  ind 
myself,  being  the  only  Judges  who  were  present  during 
the  whole  of  the  argument,  thus  answer  the  question  in  the 
negative. 

The  Lord  Chancellor  (Lord  Campbell)  afler  stating 
liie  facts  of  the  case,  said : — 

This  appeal  in  two  preceding  sessions  was  most  elabo- 
rately and  learnedly  argued  on  both  sides  at  your  Lord- 
ships' bar  before  the  English  judges,  who  were  summoned 
to  assist  your  Lordships  with  their  advice,  and  who  haye 
favoured  us  with  an  opinion  which  displays  extraordinary 
research,  and  will  hereafter  be  considered  a  repertory  of 
all  the  learning  to  be  found  in  any  language  upon  this 
important  subject 

My  Lords,  had  the  present  case  been  brought  here  by 
writ  of  error  previously  to  the  decision  of  this  Hoiue  in 
the  year  in  1844,  in  the  case  of  The  Queen  v.  MiUis[v\ 
I  should  not  have  hesitated  in  advising  your  Lordshipe  to 
afhrm  the  judgment  in  favour  of  the  validity  of  the  nuff- 
riage  and  the  legitimacy  of  the  Respondent.  The  special 
verdict  sets  out  a  proved  contract  of  marriage  per  verba 
de  prcBsenti^  intended  and  believed  by  the  parties  to  make 
them  husband  and  wife  without  any  farther  ceremony. 
The  effect  of  such  a  contract  would  have  depended  on  the 
common  law  of  England  respecting  the  constitution  of 
marriage  before  Lord  Hardwicke^s  Act,  which  passed  in 
tlie  year  1753  ;  and,  according  to  this  law,  I  should  have 
said,  without  any  regard  being  had  to  the  fact  of  the  hus- 
band being  a  priest  episcopally  ordained,  this  was  ipitw" 
matrimonium,  conferring  on  the  parties,  and  insuring  to 
their  children,  all  the  civil  rights  flowing  from  a  valid 


(r)  10  Clark  &  Fin.  534. 
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larriage.     Without  the  intervention  or  presence  of  any         1801. 
riest  such  a  contract  certainly  amounted  to  an  indis-      Bxamish 
Juble  and  perfect  marriage  by  the  canon  law,  which  was      beamish. 
Dderstood  to  have  so  far  been  adopted  and  acted  upon 
?  ail  the  countries  belonging  to  the  Western  Church, 
]1  it  was  modified  by  the  decree  of  the  Council  of  Trenty 
equiring,  on  pain  of  nullity,  that  at  the  celebration  of  the 
luriage  there  should  be  present  the  parish  priest,  or  the 
ishop  of  the  diocese,  or  a  priest  appointed  to  represent  one 
f  them.  So  strongly  was  the  maxim, "  consensus  facit  ma- 
imfmium^  understood  to  be  the  universal  law  in  Chris- 
mdom,  that  a  large  minority  of  the  bishops  assembled  in 
lie  Council  of  Trent  protested  against  the  power  of  the 
Srarch  to  alter  it,  and  the  old  canon  law  was  still  in  force 
1  every  Roman  Catholic  state  in  which  the  decree  of  the 
Council  of  Trent  has  not  been  received.  Enffland,  having 
«en  for  so  many  ages  after  the  coming  of  St.  Augustin 
uuler  the  spiritual  dominion  of  the  pope,  marriage,  as  a 
icrament,  was  considered  a  matter  of  spiritual  jurisdic- 
ion,  on  which  there  was  an  appeal  from  the  Ecclesiastical 
Courts  of  England  to  the  pope. 

By  the  research  of  the  Judges,  whom  we  have  re- 
«ntly  consulted,  instances  have  been  discovered  of  this 
iH)dc  of  proceeding  with  respect  to  the  validity  of  Eng- 
t-tA  marriages  as  early  as  the  pontificate  of  Pope  Alex- 
^tr  IIL,  between  the  years  1159  and  1181,  in  which 
be  validity  of  such  marriages  by  a  contract  per  verba  de 
^fittentiy  without  the  presence  of  a  priest,  was  decreed  by 
U8  hoUnees ;  and  we  know  from  the  case  of  Hen.  VIII. 
MBMelf,  that  such  appeals  were  conducted  according  to 
familiarly  recognised  procedure  down  to  the  time  of  the 
Reformation.  It  would  have  seemed  very  strange,  there- 
^^^f  if,  in  England  this  sacrament  had  been  governed  by 
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1861.       peculiar  rules  unknown  to  the  Western  Church  and  Its 
Bbamuh      supreme  head. 

.    V*  But  we  had  the  authority  of  Lord  Stowell,  one  of  the 

Bbamibh* 

greatest  of  jurists^  that^  till  Lord  Hardwick^s  Act,  the 
canon  law  was  the  law  of  England  respecting  the  consti- 
tution of  marriage^  and  the  same  doctrine  had  been  sanc- 
tioned by  a  long  succession  of  our  most  distingnished 
common  law  judges.  Lord  Hale,  Lord  Holt,  Lord  Kenyokf 
Lord  Ellenborough,  Lord  Chief  Justice  Gibbs,  and  Lord 
Tenterden. 

However,  it  must  now  be  considered  as  having  been  de- 
termined by  this  House,  that  there  could  never  have  been  a 
valid  marriage  in  Englandh^tor^  the  Beformation  without 
the  presence  of  a  priest  episcopally  ordained,  or  after- 
wards, without  the  presence  of  a  priest  or  of  a  deacon. 

The  chief  ground  of  this  decision  was  the  ordinance  of 
a  Saxon  king  in  the  year  940,  reqidring  that  *^  at  nupluls 
there  shall  be  a  mass  priest,  who  shall  by  Grod's  blessiBg 
bind  their  union"  (u?).  This,  if  nullifying  all  marriages 
not  so  solemnised,  seems  to  nullify  marriages  by  a  deacon, 
who  is  not  a  ^^  mass  priest "  more  than  the  sexton.  Many 
other  admonitions  may  be  found  against  irregular  and 
clandestine  marriages.  The  Church,  no  doubt,  wished 
that  marriages  should  be  solemnised  in  facie  ecclesuBiVsA 
that  a  priest  should  be  present  for  the  laudable  purpose  of 
seeing  that  the  parties  to  be  married  were  not  within  the 
prohibited  degrees,  and  that  banns  had  been  prochumed, 
or  a  proper  license,  with  the  consent  of  parents  and  guar- 
dians, had  been  obtained  from  the  ordinary;  and  the 
Church  farther  wished  that,  on  this  auspicious  occasioni  s 
priest  should  attend  to  exhort  the  faithful  to  testify,  by  & 
liberal  contribution,  the  sense  of  their  obligation  to  their 

(to)  The  complete  sentence  is  ^*  their  union  to  all  prosperity." 
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iritual  guides.  But  down  to  the  decree  of  the  Council 
Trent,  the  canons  on  this  subject  were  merely  direc- 
ry  without  any  nullifying  clause,  and  the  marriage, 
liongh  irregular  and  clandestine,  was  validy  if  the  con- 
ict  was  proved  to  have  been  solemnly  entered  into  be- 
een  the  parties  per  verba  de  prtBsenti,  Marriage  was 
osidered  a  sacrament ;  but,  like  baptism,  and  some  other 
the  seven  sacraments,  it  might  be  administered  in  cases 
urgency  without  the  intervention  of  a  priest.  Indeed, 
e  decision  of  The  Queen  v.  Millis  allowed  that  the  con- 
ict,  per  verba  de  prcBsentiy  established  between  the 
rties  indissolubly  the  relation  of  husband  and  wife, 
Mmmch  that  if  either  of  them  married  again,  the  second 
image  was  to  be  dissolved  as  bigamous  and  void,  and 
e  bigamist  party  might  be  ordained  to  celebrate  mar- 
ige  with  the  first  and  true  spouse  in  the  face  of  the 
Imrch. 

Hy  Lords,  the  decision  in  The  Qtieen  v.  Millis,  that 
iless  a  priest,  especially  ordained,  was  present  at  the 
trriage  ceremony,  the  marriage  was  null  and  void  for 
1  civil  purposes,  and  the  children  of  the  marriage  were 
legitimate,  seemed  to  me  so  unsatisfactory,  that  I  deemed 
my  duty  to  resort  to  the  extraordinary  proceeding  of 
itering  a  protest  against  it  on  your  Lordships'  Journals. 
This  proceeded  not  from  any  approbation  of  the  canon 
kW  with  respect  to  the  contract  of  marriage,  or  from  any 
i«h  ever  to  see  it  restored.  I  consider  it  most  unjust 
id  tjrrannical  that  an  invariable  form  of  celebrating  a 
^  marriage  should  be  indispensably  required,  any 
•rt  of  which  is  contrary  to  the  religious  feelings  of  any 
littin  the  conmiunity ;  but  I  have  always  been  of  opinion 
^to  constitute  this,  the  most  important  of  all  contracts 
n  which  society  itself  depends,  there  ought  to  be  a  public 
^  of  celebration  to  which  no  reasonable  person  can 
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1861.  object,  admitting,  by  means  of  regi8tration«  of  easy^ceN 
Bbaiobh  tain  and  perpetual  proof;  the  addition  of  a  reli^ous  bo- 
Bx^osH  lemnity  being  highly  desirablei  although  not  absolutely 
necessary.  Nor  do  I  at  all  yield  to  the  objection  thti 
marriage,  as  a  civil  contract,  may  not  properly  be  regu- 
lated by  human  laws.  I  deprecate  the  expression  of  par- 
ties being  '^  married  in  the  sight  of  God,"  if  the  marriige 
is  not  recognised  by  the  law  of  the  country  in  which  tkej 
live.  Of  a  person  pretending  to  be  so  married,  I  aaji 
*'  Conjugium  vocat,  hoc  prtBtexit  nomine  culpam,^  But  I 
wished  the  old  established  law  to  be  observed  till  it  was 
constitutionally  altered. 

If  it  were  competent  to  me,  I  would  now  ask  your 
Lordships  to  reconsider  the  doctrine  laid  down  in  Tk 
Queen  v.  Millisy  particularly  as  the  judges  who  were  then 
consulted,  complained  of  being  hurried  into  giving  an 
opinion  without  due  time  for  deliberation,  and  the  Mem- 
bers of  this  House  who  heard  the  argument,  and  voted 
on  the  question,  '^  That  the  judgment  appealed  against 
be  reversed,"  were  equally  divided ;  so  that  the  judgment 
which  decided  the  marriage  by  a  Presbyterian  clergy- 
man of  a  man  and  woman,  who  both  belonged  to  his  reli- 
gious persuasion,  who  both  believed  that  they  were  con- 
tracting lawful  matrimony,  who  had  lived  together  as 
husband  and  wife,  and  who  had  procreated  children  while 
so  living  together  as  husband  and  wife,  to  be  a  nullity, 
was  only  pronounced  on  the  technical  rule  of  your  Lord- 
ships' House,  that  where,  upon  a  division,  the  numbers 
are  equal,  semper  prcBsumitur  pro  negante. 

But  it  is  my  duty  to  say  that  your  Lordships  are  bound 

by  this  decision  as  much  as  if  it  had  been  pronounced 

nemine  dissentiente,  and  that  the  rule  of  law  which  your 

Lordsliips  lay  down  as  the  ground  of  your  judgment,  sitting 

judicially,  as  the  last  and  supreme  Court  of  Appeal  for 
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this  empire,  must  be  taken  for  law  till  altered  by  an  Act         1861. 
of  Parliament,  agreed  to  by  the  Commons  and  the  Crown,      Bbamish 
as  well  as  by  your  Lordships.     The  law  laid  down  as      BeaItish 
your  ratio  decidendi,  being  clearly  binding  on  all  inferior 
tribunals,  and  on  all  the  rest  of  the  Queen's  subjects,  if  it 
were  not  considered  as  equally  binding  upon  your  Lord- 
ships, this  House  would  be  arrogating  to  itself  the  right 
of  altering  the  law,  and  legislating  by  its  own  separate 
authority. 

i^Bsamlng  the  law  to  be  settled,  that  to  constitute  a 
vaKd  marriage  by  the  common  law  of  England,  there 
must  have  been  present  a  clergyman  in  orders  conferred 
by  a  bishop,  the  question  now  to  be  determined  is, 
"Whether,  the  bridegroom  being  such  a  clergyman,  and 
there  being  no  other  clergyman  present,  a  valid  marriage 
was  contracted  ?  " 

Itwas  argued,  as  a  conclusive  objection,  that,  the  bride- 
groom  officiating  as  clergyman,  it  would  be  utterly  im- 
poftible  for  him  to  use  the  language  of  the  marriage 
•ttvice  in  the  Prayer  Book,  or  to  follow  the  directions  of 
*he  Bubric  respecting  the  opening  address  to  the  congre- 
gation ;  the  adjuration  to  the  couple  about  to  be  married, 
*8  to  confessing  any  lawful  impediment  to  their  union; 
^  demand,  **  Who  giveth  this  woman  away  to  be  mar- 
^^  to  this  man?"  the  putting  on  of  the  ring  on  the 
™ger  of  the  bride,  and  in  pronouncing  the  benediction. 
^Qt  none  of  these  is  absolutely  essential  to  the  validity 
rf  the  marrii^e,  although  very  fit  to  be  strictly  ob- 
■^ed;  and  marriages  have  been  held  to  be  valid  where 
^  of  these  parts  of  the  service  has  been  omitted,  the 
^ential  part  of  the  service  being  the  reciprocal  taking 
^h  other  for  wedded  wife  and  wedded  husband  till 
Parted  by  death,  and  having  joined  hands,  being  declared 
•^mcd  persons. 
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It  is  nowhere  said  what  are  the  functions  to  be  per- 
formed by  the  priest,  who  must  be  present.  But  even 
if  it  were  held  that,  according  to  the  English  nullifying 
law,  declared  in  The  Queen  v.  Millis  (as  it  has  been  held 
in  construing  the  nullifjing  decree  of  the  Council  of 
Irenty  in  Herbert  y.  Herbert y  and  other  cases),  that  it  u 
a  sufficient  compliance  with  the  law  if  a  priest  be  bodilj 
present,  although  against  his  will,  and  although  he  take 
no  part  in  the  ceremony,  the  bodily  presence  of  the 
priest  while  the  marriage  is  celebrated  is,  at  at  all  evenU, 
indispensable. 

Thus,  if  the  bridegroom  be  a  layman,  the  presence  of 
three  persons  is  indispensable.  If  the  bridegroom  be  i 
priest  in  orders,  can  the  presence  of  two  persons,  the 
bridegroom  and  the  bride,  be  sufficient? 

I  think  that  the  consulted  Judges  show  clearly,  thtt, 
in  the  early  ages  of  Christianity,  before  the  celibacy  of 
the  clergy  was  enforced,  as  well  as  since  the  Beformataon, 
when  marriage  has  been  permitted  to  them,  no  difference 
has  been  made  between  the  clergy  and  laymen  as  to  the 
manner  in  which  the  marriage  is  to  be  celebrated  If 
the  priest,  who  is  now  required  to  be  present  at  the 
marriage,  has  not  power  authoritatively  to  see  that  there 
is  no  lawful  impediment  to  the  parties  being  joined  in 
lawful  wedlock,  and  it  is  not  meant  that  for  reasonable 
cause  he  should  prevent  the  marriage  from  proceeding, 
at  the  very  least  he  is  required  to  be  present  as  a  wit- 
ness ;  and  the  law  may  be  laid  down  as  established  by 
The  Queen  v.  Millisy  that  a  man  and  woman  cannot  be 
lawfully  married  except  in  the  presence  of  a  priest  u  • 
witness. 

By  a  deed  creating  a  power,  the  power  is  to  be  exfr 
cuted  by  the  donee  of  the  power  in  the  presence  of  * 
credible  witness.     Can  the  donee  witness  his  own  ttt  u 
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ag  the  power?  A  will  is  to  be  signed  by  the 
in  presence  of  two  witnesses ;  can  he  himself  be 
and  testator?     I  am  bound  to  say,  certainly 

i  is  no  doubt  the  Royal  phrase  is.  Teste  meipso ; 
}  is  autocratical  language,  asserting,  that  the 
juires  no  witness,  and  is  binding  by  the  sole  sig- 
>f  the  Royal  grantor. 

stion  is  made,  that  if  one  person  may  not  be  both 
M>m  and  priest,  it  would  be  impossible  for  a 
.an  to  pronounce  the  marriage  benediction  on  his 
ighter ;  but  I  conceive  that  a  third  person  might 
part  of  giver  away  of  the  bride,  her  father  being 
siating  priest;  and  at  any  rate,  there  is  as  yet  no 
nullification  of  a  marriage  on  the  ground  of  the 
(mission  of  this  part  of  the  ceremony. 
not  think  it  necessary  to  reason  more  at  large  a 
hich  seems  to  me  so  clearly  and  undoubtedly  to 
rom  the  prior  decision  of  this  House  in  ITie  Queen 
t. 

I  must  notice  two  manuscript  cases  which  have 
ted  to  prove  that  a  clergyman  may  marry  himself, 
oceedings  in  both  have  been  fully  laid  before  us, 
ave  carefully  considered  them, 
first  is  Ooole  v.  Hudson,  in  the  Court  of  Arches  in 
The  libel  was  by  a  clergyman  against  the  daughter 
of  his  parishioners,  whom  he  had  induced,  in  the 
f  her  mother,  to  go  through  with  him,  whilst  they 
one,  a  form  of  marriage  by  their  saying,  that  they 
e  another  for  man  and  wife,  according  to  the  form 
narriage  service  in  the  Prayer  Book,  and  by  the 
a  ring,  with  the  words,  "  With  this  ring  I  thee 
Ita,  omitting  the  other  parts  of  the  service.  The 
of  the  libel  was,  that  a  subsequent  marriage  con- 
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tracted  by  her  in  facie  EcclesuB  with  one  Boyee  el 
be  declared  void,  and  that  the  Proponent  and  Respoi 
should  be  declared  man  and  wife,  and  that  she  shou! 
compelled  to  solenmise  matrimony  with  him  juxta 
exigentiam.  The  answer  of  the  Respondent  adn 
that  the  alleged  ceremony  had  taken  place,  stating, 
it  was  only  in  jest,  and  she  admitted  that  she  af)er 
had  written  letters  to  him  which  she  subscribed  f 
*^  spouse,"  but  at  his  request.  Evidence  being  takei 
Court  decided  that  the  parties  did  enter  into  and  cek 
between  themselves,  on  the  16th  of  June  1731,  a 
and  lawful  matrimonial  contract,  &c.,  and  pronounci 
the  validity  of  the  matrimonial  contract  and  espouss 
entered  into,  and  pronounced  the  marriage  with  Bo\ 
be  null,  and  that  the  Bespondent  ought  to  be  coni| 
by  law  to  solemnise  a  true,  pure,  and  lawful  mania 
the  face  of  the  Church  with  the  Proponent,  and  admon 
her  so  to  do. 

It  must  be  observed,  however,  that  not  only  wai 
case  long  before  The  Queen  v.  Millis  first  laying  ( 
the  doctrine,  that  there  can  be  no  valid  marriage  wii 
the  presence  of  a  priest  in  orders,  and  that  tliere  doe 
seem  to  have  been  any  weight  attached  to  the  fact  ths 
Proponent  was  a  priest  in  orders,  but  the  Proponen 
praying  for  a  subsequent  celebration  of  marriage  wit 
Kespondent,  liimself  treated  the  former  ceremony  or 
an  executory  pre-contract,  intended  to  be  followed  up 
a  subsequent  solemnization  in  the  face  of  the  church. 

It  must  be  recollected  that  such  suits,  founded 
precontract,  might  be   instituted  in  England  till 
Hardicicke^s  Act  in  1753,  and  that  they  were  not  p 
end  to  in  Ireland  till  the  year  1818. 

Accordingly,  in  the  other  case  relied  upon,  Holn 
Holmes,  the  suit  was  instituted  in  the  Consistorial  ( 
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in  DuhKn  by  the  lady,  first  for  a  restitution  of  con-  1861. 
jugal  rights,  which  seemingly  by  consent  was  dismissed  Bbamish 
without  prejudice.  She  then  sued  according  to  the  b^^mh. 
form  in  Goole  v.  Hudson^  alleging  that  the  Bespondent,  a 
clergyman  in  holy  orders,  had,  in  a  private  house,  gone 
through  the  celebration  of  matrimony  with  her  in  all 
respects  according  to  the  Rubric  in  the  Book  of  Com- 
mon Prayer,  except  that  no  ring  was  used,  and  that  the 
ceremony  was  preceded  and  followed  by  cohabitation  ;  she 
therefore  prayed  that  the  Bespondent  should  be  decreed 
to  celebrate  marriage  with  her  in  the  face  of  the  church. 
The  Bespondent  answered,  that  he  never  promised  or 
intended  to  marry  the  Promo  vent,  but  admitted  that  being 
in  her  power,  and  moved  by  her  importunity  and  threats, 
and  in  order  to  avoid  exposure,  he  had  on  the  occasion 
Alleged,  read  portions  of  the  marriage  service,  but  not  the 
whole  thereof,  and  not  as  a  celebration  of  his  marriage, 
but  in  order  that  she  might  obtain  a  more  solemn  promise 
or  contract  than  she  had  before  obtained. 

Evidence  being  taken,  the  Court  decided  that  the 
purties  had  made  a  valid  matrimonial  contract,  and 
ordered  that  a  lawful  marriage  should  be  celebrated 
between  them  by  a  priest  in  holy  orders  of  the  church, 
According  to  the  rules,  ceremonies,  and  canons  thereof,  and 
^joined  both  parties  to  enter  into  and  cause  the  said 
°>Arriage  to  be  solemnized  in  fade  EcclesitB, 

Here  again  the  first  ceremony  was  treated  by  the  Pro- 

niovent  as  a  precontract  only.     No  reliance  seems  to  have 

*>^n  placed  upon  the  fact  of  the  Bespondent  being  a 

P'^est  in  orders,  and  in  all  probability  the  same  sentence 

^0)ild  have  been  pronounced  if  he  had  been  a  layman. 

These  are  the  only  cases  to  be  found  in  which,  in  a 
^^^)ate  respecting  a  matrimonial  contract,  the  alleged 
^^band  was  a  priest  in  orders ;  and  neither  of  them  can  be 
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cited  as  authority  to  show  that  the  necessity  for  the  pre- 
sence of  a  priest  in  orders  being  established^  the  same  one 
individual  can  represent  the  two  characters  of  bridegroon 
and  priest,  who  are  both  to  be  on  the  scene  at  the  same 
time. 

Therefore,  my  Lords,  I  can  neither  find  principle  nor 
authority  to  support  the  judgment  appealed  against  It 
is  always  exceedingly  disagreeable  to  me  to  advise  your 
Lordships  to  reverse  any  judgment,  and  I  feel  pecuHar 
reluctance  to  do  so  where  the  judgment  in  a  case  of  this 
sort  is  in  favoiu:  of  legitimacy ;  but  being  of  opinion,  after 
much  deliberation,  that  this  judgment  cannot  stand  with 
your  Lordships'  decision  in  The  Queen  v.  MUIis,  I  must 
not  only  in  discharge  of  my  duty,  according  to  j(m 
Lordships'  standing  order,  as  speaker,  put  the  qaestioo, 
"  That  the  judgment  be  reversed,'*  but  if  there  be  a 
division,  I  must  for  myself  say  "  Content." 

Lord  Cranworth: 

My  Lords,  like  my  noble  and  learned  friend,  I  aasome 
in  the  consideration  of  this  case  that  the  decision  of  your 
Lordships'  House  in  The  Queen  y.  MUlU  must  be  takes 
as  settled  law.  I  was  one  of  the  Judges  who  assisted 
your  Lordships  in  the  hearing  of  that  difiScult  and  doabt* 
ful  case.  I  concurred  in  the  opinion  then  delivered  by 
Chief  Justice  Tindal,  on  behalf  of  all  the  Judges,  nor 
have  I  since  seen  adequate  reason  for  satisfying  me  that 
that  opinion  was  erroneous.  I  do  not  think  it  necessary, 
however,  to  canvass  or  discuss  the  propriety  of  the  deci- 
sion at  which  the  House  then  arrived.  I  assume,  andaa 
bound  to  assume,  that  case  to  have  been  correctly  de* 
cided. 

The  language  of  the  Chief  Justice  in  delivering  the 
opinion  of  the  Judges  is,  that  "  a  contract  of  marriage  jxr 


CASES  IN  THE  HOUSE  OF  LORDS. 


345 


de  pr€Bse/Ui  never  constituted  a  full  and  complete 
ge  in  itself^  unless  made  in  the  presence  and  with 
itervention  of  a  minister  in  holy  orders."  These 
5  very  words  of  Chief  Justice  Tindal,  and  if  they 
nstrued  according  to  their  strict  sense,  they  cer- 
require  in  terms  the  presence,  in  all  cases,  of  a 
er  in  holy  orders  besides  the  persons  entering  into 
itract.  For  it  would  be  a  solecism  to  say  that  con- 
g  parties  make  a  contract  in  the  presence  of  them«- 
,  or  in  the  presence  of  one  of  themselves.  Accord- 
the  language  of  Chief  Justice  Tindal,  the  man  and 
cnnan  must  make  the  contract  in  the  presence  of  a 
er  in  holy  orders.  Now  even  supposing  that  by  a 
I  of  language  the  woman  could  be  said  to  make  the 
ct  in  the  presence  of  the  man  with  whom  she  is  con- 
ig,  it  could  not  possibly  be  said  that  the  man  makes 
ntract  with  the  woman  in  his  own  presence.  There 
1  be  no  sense  in  such  a  statement. 
is,  however,  but  just  to  say  that  the  language  of 
Justice  Tindal  was  used  with  reference  to  the  case 
)efore  the  House,  and  only  for  the  purpose  of  de* 
J  the  opinion  of  the  Judges,  that  without  the  pre- 
and  intervention  of  a  minister  in  holy  orders  no  mar- 
would  be  valid.  It  would  be  making  an  unwar- 
Ae  use  of  the  expressions  adopted  to  infer  from 
that  they  were  intended  to  have  any  bearing  on 
m.  anomalous  case  as  that  now  before  the  House. 
;  still  the  conclusion  at  which  I  have  arrived  is  the 
as  it  would  have  been  if  I  had  only  to  interpret 
f  the  language  I  have  referred  to ;  I  think  it  clear 
le  minister  whose  presence  is,  according  to  the  law 
shed  in  7%«  Queen  v.  Millis,  necessary  in  order  to 
tate  a  valid  marriage,  must  be  a  third  person,  not 
the  contracting  parties. 
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nister  of  religion  was  required  in  order  to  give 
to  a  contract  of  marriage,  was  it  merely  that  h 
pronounce  a  nuptial  benediction  ?  Was  it  tibat  hi 
be  a  trustworthy  witness,  in  after  time,  of  the  &ci 
marriage  ?  or  had  he  functions  of  a  more  active  du 
was  his  presence  required  in  order  that  he  might 
marriages  between  persons  who  could  not  rightful 
into  the  marriage  contract,  as  where  there  had 
prior  marriage  or  a  precontract,  or  where  the  parti 
within  the  degrees  of  consanguinity  or  affinity 
which  marriages  were  prohibited  by  the  Church? 
I  do  not  propose  to  repeat  the  able  reasoning 
ference  to  these  questions  which  is  found  in  the 
of  the  Judges.  I  content  myself  by  saying  that  ] 
tisfied,  by  that  reasoning,  that  the  presence  of  the : 
is  not  required  merely  for  the  purpose  of  securinj 
gious  sanction  to  the  contract  Though,  even  if  1 
been  the  only  object  of  the  law,  I  am  by  no  mea 
that  I  should  have  come  to  a  different  condusic 
that  at  which  I  had  arrived.  The  presence  of  t 
priest  originally,  and  afterwards  of  a  minister 
orders,  was,  in  my  opinion,  required,  partly  becaue 
essential  to  have  trustworthy  proof  of  the  celebi 
the  marriage,  and  partly  because  the  priest  or  i 
might,  if  he  was  aware  of  any  lawftd  impedimex 
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f  allied  by  kinship.  The  inference  seems  to  me  irre- 
le  that  it  was  to  be  the  duty  of  the  mass-priest  to 
to  this  80  &r  as  it  might  be  in  his  power,  and,  as  is 
^  out  in  the  opinion  of  the  Judges,  the  same,  or 
ply  similar  rule,  prevailed  under  the  laws  of  Charles 
;  in  France,  no  doubt  for  a  similar  reason. 
Dg  then,  as  I  am,  convinced  that  the  priest  or  minister 
uired  to  be  present  in  order  that  he  may,  ever  after- 
I  be  a  trustworthy  witness  to  its  celebration,  and  that, 
pessary,  he  may,  so  far  as  it  is  in  his  power,  pre- 
he  celebration  of  an  unlawful  marriage,  it  follows,  of 
dty,  that  he  cannot  be  one  of  the  parties  entering 
he  contract  It  would  be  absurd  to  suppose  that 
w  which  requires  the  presence  of  a  person  whose 
it  may  be  to  prevent,  or  endeavour  to  prevent,  the 
g  of  a  particular  contract,  can  be  satisfied  by  the 
ice  of  a  person  who  is  himself  one  of  the  parties 
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s  consideration  seems  to  me  decisive,  and  I  feel  that 
;ht  only  be  weakening  the  argument  so  ably  em- 
1  in  the  opinion  of  the  Judges,  if  I  were  to  say 


tber  of  the  two  manuscript  cases,  Goole  v.  Hudson 
lolmet  V.  Holmes^  cited  by  the  Respondent,  bears 
is  argument.  Indeed,  both  of  them  appear  to  me 
[itate  against  it.  In  both  of  them,  it  having  been 
ished  to  the  satisfaction  of  the  court  that  the  man, 
a  minister  in  holy  orders,  had  entered  into  a  contract 
irba  de  prtEsenti  with  the  woman,  whereby  they 
themselves  to  become  and  be  man  and  wife,  the 
decreed  the  contract  to  be  valid,  and  that  the 
s  ought  to  be  compelled  to  solemnise  marriage  in  the 
f  the  Church.  This,  as  it  is  noticed  by  the  Judges, 
id  no  more  than  would  have  been  decided,  if  the 
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1881.  partiea  had  been  laymen.  The  contract  was  held  to  be 
Beaiosh  valid,  and  was  to  be  completed  by  marriage  in  fade 
••  EeeUsuB.    This  farther  ceremony  would  have  been  unne- 

cessary if  the  argument  of  the  Respondent  is  sound. 

Before  I  sit  down  I  must  advert  to  a  matter  glanced  at 
by  the  Judges,  namely,  the  question  how  far  the  decision 
of  this  House  in  The  Queen  v.  Millis  may  be  held  to  affect 
the  marriage  of  British  subjects  in  the  colonies,  or  on 
board  ship,  where  there  may  have  been  no  minister  of  re- 
ligion. I  need  not  say  that  no  such  question  as  that  arises 
here,  but  the  subject  having  been  adverted  to,  I  wiah  to 
guard  myself  against  its  being  supposed  to  be  clear  that 
the  decision  in  The  Queen  v.  MillU  applies  to  the  case  of 
marriages  of  necessity  entered  into  where  the  presence  of 
a  minister  in  holy  orders  may.  have  been  impoesiblei 
That  question  must  be  considered  in  this  House  as  still 
open  to  be  determined  whenever  it  may  arise. 

I  concur  with  my  noble  and  learned  friend  in  the  con- 
clusion at  which  he  has  arrived,  namely,  that  the  Plaintif 
in  error  is  entitled  to  our  judgment. 

Lord  Wensleydale : 

My  Lords,  I  concur  entirely  in  the  advice  given  by  mj 
noble  and  learned  friends,  that  in  this  case  your  Lord- 
ships should  reverse  the  judjment  of  the  Irish  Court  of 
Exchequer  Chamber. 

We  have  had  the  advantage  of  perusing  the  able  and 
elaborate  opinions  of  the  eleven  Judges  who  formed  that 
Court,  who  were  divided  in  the  proportion  of  six  to  five; 
we  have  also  had  the  assistance  of  very  full  arguments  (ffl 
both  sides,  by  most  able  and  learned  counsel ;  and,  above 
all,  we  have  the  great  benefit  of  the  advice  of  the  three 
learned  Judges  who  assisted  the  House  in  this  case :  Hr. 
Justice   Willes  delivering    the    opinion  of  himself^  Mr* 
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FiHtice  By  let,  and  Mr.  Justice  HilL     That  opinion  ex-        1861. 
HUistB  the  whole  subject,  and  contains  an  extent  and  va-     Bbamish 
icty  of  learning  and  information  derived  from  English     "Q^Jusa, 
ind  foreign  authors^  rarely,  if  ever,  equalled,  and  UQver, 
I  believe,  excelled ;  and  that  learning  is  distinctly  clas- 
iied,  and  is  accompanied  by  most  able  and  satisfactory 
afficial  reasoning. 

If  the  case  of  The  Queen  v.  Millis,  of  which  we  have 
bird  80  much,  was  now  before  us,  to  be  reviewed  on  ap- 
peal, I  am  by  no  means  sure  that  I  should  not  agree  in 
Sk  opinion  of  my  noble  and  learned  friend  on  the  wool- 
■ek.  I  was  one  of  the  Judges  who  concurred  in  the 
nmimous  advice  given  to  the  House  in  that  case,  but  I 
id  80  with  considerable  difficulty.  I  was  anxious  for 
farther  time  for  consideration,  but  the  argument  having 
hken  place  on  the  eve  of  the  long  vacation,  the  case  could 
lot  be  disposed  of  during  that  Session  if  farther  time  had 
^n  allowed.  The  consideration  I  could  give  the  case 
VSB,  that,  though  I  had  very  great  doubt,  I  could  not 
»ti«fy  myself  to  give  an  opinion  contrary  to  that  of  my 
tJleagues,  and  therefore  I  yielded  to  it.  I  am  not  sure 
hat  I  was  the  only  one  of  the  Judges  in  the  same  condition. 

That  question  is  not,  however,  now  open  for  consider- 
itioiL  It  has  been  finally  and  irrevocably  settled  by  this 
loose,  though  their  Lordships,  who  gave  their  opinions, 
rere  equally  divided,  and  the  judgment  of  the  Court  of 
^oeen's  Bench,  in  Ireland,  was  thereon  necessarily 
finned.  But  that  judgment  was  conclusive  only  upon 
Iu8  point,  viz.,  that  by  the  common  law  of  England  and 
nriojuf,  a  marriage  celebrated  between  two  parties  without 
\e  presence  of  a  clergyman  in  holy  orders,  was  null  and 
■d;  it  was  not  merely  irregular  and  censurable  or 
mishable,  but  absolutely  void.  But  no  more  than  this 
18  decide^  and  the  Courts  below  had,  and  your  Lord- 
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1801.        ships  have  now^  the  simple  duty  of  aj^lying  that  now 
Beamish      established  rule  of  law  to  the  case  of  the  marriage  of  sodi 
Db/mish.     ^  clergyman  himself  with  a  female^  no  other  detgymii 
being  present. 

It  is  to  be  observed  that  there  is  an  inaccuracy  m  IIm  * 
expression  of  some  of  the  Judges  in  the  Court  below,  wbo 
state  that  the  decision  in  The  Q^een  v.  Millis  was,  that  die 
interventiofi  of  a  clergjonan  in  every  marriage  was  in- 
quired, as  essential  to  the  validity  of  every  marriage. 
K  that  had  been  a  part  of  the  judgment  of  the  HouBe, 
the  solution  of  the  present  question  would  not  have  pre* 
sented  the  least  difficulty,  for  the  term  intervention  ne- 
cessarily implies  the  presence  of  a  third  party.  Bat 
that  is  only  an  expression  in  the  opinion  of  the  JxaigB^ 
delivered  by  Chief  Justice  Tindal,  and  entitled  only  to 
the  weight  due  to  an  opinion  of  eminent  Judges.  To 
speak  with  perfect  accuracy,  the  decision  of  the  HoM 
was  only  that  a  marriage  between  two  parties  withoit 
the  presence  of  a  clergyman,  was  invalid ;  but  tint 
rule,  establishing  the  necessity  of  the  presence  of  a  cIe^ 
gyman,  of  itself  seems  to  mc  to  imply  the  same  things 
that  he  must  be  a  third  person  present  at  the  contract; 
and  the  opinion  of  Chief  Justice  Tindal  and  the  other 
Judges  is  an  authority  for  giving  that  interpretation 
to  the  required  presence  of  a  clergyman. 

The  elaborate  opinion  of  the  consulted  Judges  which 
has  been  delivered  to  us  by  Mr.  Justice  Willes,  gives 
very  ample  and  satisfactory  reasons  why  the  presence 
of  a  third  person,  a  clergyman,  should  be  required.  They 
suggest  that  there  must  be  three  reasons  for  requiring 
his  presence :  First,  that  it  may  be  that  he  is  to  be  a  re- 
presentative of  the  church,  for  the  purpose  of  giving  a 
religious  character  to  the  ceremony,  and  invoking  from 
the  Almighty  a  blessing   on  the  union,  for  that  is  the 
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only  Bense  in  which  a  blessing  can  be  given  by  human        1861. 
Iip8.     Secondly,  that   he  must  be  present,  as  a  trust-      Beamish 

am 

worthy  witness  to  the  contract,  to  see  that  the  parties      Bramish. 

1)0  it  fully  understand  each  other,  that  they  really  mean 

to  contract  and  take  each  other  from  that  time  for  hus- 

bmd  and  wife,  and  to  bear  witness  thereafter  to  others 

to  that  fact.     Thirdly,  that  he  has  a  power  to  prevent 

the  marriage  from  taking  place,   if  a  just   impediment 

is  brought  to  his  knowledge,  such  as  consanguinity,  or 

iffinity,  within  the  prohibited  degrees. 

If  the  first  reason  was  the  only  one  which  makes  the 
presence  of  a  clergyman  so  necessary  to  the  validity  of  a 
Bttrriage,  the  presence  of  a  clergyman  at  his  own  marriage 
toold  be  sufficient,  for  unquestionably  he  may  invoke 
the  blessing  from  the  Almighty  on  himself  and  his  ifHfe, 
nd  in  the  Boman  Catholic  Church,  where  marriage  is  a 
ncrament,  the  parties  may  unquestionably  adminster  the 
ncrunent  to  each  other. 

But  if  either  of  the  other  two  is  the  true  reason  why  a 
dergyman  should  be  present,  the  presence  of  a  clergyman 
•this  own  marriage  certainly  cannot  be  sufficient  It 
would  be  irrational  to  intrust  him  with  the  authority  to 
Mcertain  in  his  own  case,  whether  he  really  meant  to 
plight  his  troth  to  his  intended  wife,  and  whether  he 
■efficiently  made  known  that  intent  to  her,  and  whether 
>ite  intended  also  to  contract.  It  would  be  irrational  also 
^  trnst  to  him  as  the  sole  witness  to  testify  to  a  marriage 
>i  which  his  interest  would  be  deeply  involved,  and  which 
^  might  affirm  or  deny  afterwards  according  to  his 
titerest  or  pleasure ;  and  it  would  be  equally  so  to  intrust 
in  with  the  duty  of  deciding  whether  the  marriage 
honld  take  place,  or  not,  in  case  a  valid  impediment  to  a 
(wful  marriage  should  be  suggested. 
If  either  of  the  two  latter  reasons  is  that  on  which  the 
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1861.  now  unquestionable  doctrine  is  founded,  that  at  commos 
Beamish  law  a  clergyman  must  be  present  in  order  to  the  yaliditj 
BRiLMiiiH.  ^^  ^  marriage,  I  cannot  have  the  least  doubt  that  the 
marriage  in  question  is  clearly  void.  And  if  there  is  any 
question  as  to  the  last  reason,  which  I  do  not  think  tliere 
is,  I  feel  perfectly  confident  that  there  is  none  as  to  llie 
second,  that  on  the  marriage  of  a  clergyman,  a  third  pe^ 
son,  a  clergyman,  should  be  present  as  a  witness,  for  the 
purposes  above  mentioned. 

I  do  not  think  it  necessary  to  make  any  obseryationB 
on  the  two  cases  in  the  Arches  Court  and  in  the  Con- 
sistory Court  of  Dublin :  Goole  v.  Hudson  and  Holmes  t. 
Holmes.  They  have  been  abeady  explained  by  my  nobk 
and  learned  friend  on  the  woolsack ;  they  were  cases  of 
pre-contracts  and  not  of  marriage ;  the  former  case  arose 
before  Lord  Hardwicke's  Act  in  1754,  26  Geo.  2,  c.  33, 
which  deprived  such  contracts  of  their  effect  in  the 
Ecclesiastical  Court  to  compel  future  marriages ;  and  the 
latter  case  arose  in  Ireland  before  the  year  1818. 

My  Lords,  I  am  entirely  satisfied  with  the  reasons  given 
by  the  consulted  Judges,  and  by  my  noble  and  learned 
friends,  and  I  have  no  diflSculty  in  concurring  in  the 
reversal  of  the  judgment. 

With  reference  to  the  question  whether  the  case  of 
The  Queen  v.  Millis  would  apply  to  marriages  of  Britifih 
subjects  in  the  colonies  or  on  board  ship  where  a  clergy- 
man cannot  be  obtained,  I  may  observe  that  there  was 
in  the  Lnsh  courts,  a  question  about  the  legitimacy  of* 
person  bom  after  a  marriage  celebrated  by  the  captain  rf 
a  ship,  and  I  think  it  was  decided  that  that  was  not  a  valid 
marriage.  I  do  not  know  whether  Mr.  Butt  is  acquainted 
with  the  case. 

Mr.  Butt :  There  was  such  a  case  I  know,  but  I  am 
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not  prepared  to  say  at  this  moment  what  the  decision  was. 
Perhaps  I  may  be  allowed  to  refer  to  the  case  decided 
m  India,  in  which  it  was  held  that  the  case  of  The  Queen 
T.  Millisy  did  not  apply  to  the  case  of  a  marriage  in  India, 
where  no  clergyman  could  be  procured  {Maclean  v.  Cris" 
to//,  Per  Oriental  Cas.  75). 

Lord  Cranwortk :  In  this  case  at  least  the  question  is 
lefi  open. 

Lord  Chelmsford: 

My  Lords,  it  is  with  very  great  reluctance  that  I 
agree  with  the  opinions  which  have  been  expressed 
agunfit  the  validity  of  the  marriage  in  question.  It  is 
impossible  not  to  feel  for  the  situation  of  the  Respondent, 
whose  status  is  so  seriously  affected  by  the  illegality  of 
kis  parents'  cohabitation.  But  with  every  desire  to 
decide  in  a  manner  favourable  to  his  social  position  and 
bis  worldly  interests,  I  am  compelled,  after  a  careful 
examination  of  the  case  and  a  consideration  of  the  able 
arguments  which  have  been  addressed  to  us  on  his  behalf, 
to  come  to  a  different  and  unfavourable  conclusion. 

The  whole  question  has  been  so  thoroughly  inves- 
%ated  in  the  arguments  and  opinions  in  the  case  of 
31k  Queen  v.  Millis,  and  the  carefully  considered  and 
^Uborate  opinion  pronounced  by  the  learned  Judges  has 
^wn  so  much  light  upon  the  whole  subject,  that  it 
would  be  an  unwarrantable  occupation  of  your  Lord- 
^ps*  lime  if  I  were  not  to  treat  every  part  of  the  ground 
•^P  to  a  certain  point  as  entirely  preoccupied.  The 
Q^ot  V.  Millis  must  be  taken  to  have  settled  that  at 
^^^QUnon  law  a  marriage  was  invalid  unless  contracted  in 
^^  presence  of  a  person  in  holy  orders.  As  it  is  not 
^^s&ctory  that  a  question  of  such  importance  should 
'^  merely  upon  the  result  of  an  equal  division  of  opi- 
VoL.  IX.  z 


1861. 
Bbamibh 

Bbamibh. 
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1861.  nions  in  this  House^  I  am  glad  to  find  that  the  reseiiches 
Brammh  of  the  Judges  have  brought  to  light  additional  proo&  in 
Bramish.  favour  of  the  correctness  of  the  judgment  which  there 
prevailed.  And  I  think  it  must  now  be  admitted,  tbit 
although,  by  the  marriage  law  of  Western  Europe  (Nrior 
to  the  Council  of  Trent^  a  valid  marriage  might  be  con- 
tracted without  the  presence  of  a  priest,  yet  thatfirom 
the  earliest  period  our  law  differed  from  the  general  canon 
and  civil  law  in  this  respect,  and  has  held  that  the  presence 
of  a  priest  is  essential  to  the  validity  of  a  marriage. 

Starting  from  this  position,  if  we  can  only  ascertain 
the  object  of  requiring  the  intervention  of  a  person  in 
holy  orders  in  the  ceremony  of  marriage,  it  will  go  ikr  to 
decide  the  present  question.  I  think  it  cannot  be 
doubted  that  anciently,  in  order  that  a  marriage  shooU 
be  complete  and  lawful,  and  accompanied  by  all  the  legil 
consequences  of  the  relation  of  man  and  wife,  it  mimt 
have  been  solemnised  in  fade  JEcclesue.  The  cases  ol 
Del  Heith  and  of  Foxcroft,  both  decided  in  the  reign  of 
Edward  I.,  establish  this  position  to  its  full  extent  I 
do  not  find  that  these  decisions  were  ever  questioned 
until  the  case  of  The  Queen  v.  MillUy  when  some  of  the 
noble  and  learned  Lords  expressed  their  opinion  that 
they  had  been  decided  contrary  to  law.  But  I  agree 
with  my  noble  and  learned  friend.  Lord  Lyndhunt,  in 
thinking  that  there  is  no  sufficient  ground  for  impugning 
their  authority. 

That  the  rule  which  required  a  public  celebration  of 
the  marriage  before  the  church,  was  afterwards  departed 
from,  appears  to  be  clear,  though  when  the  change  oc- 
curred it  is  not  possible  to  ascertain.  The  public  soleoi- 
nization  of  the  marriage  which  was  originally  required 
could  have  been  with  no  other  object  than  that  the 
church  should  be  the  witness  of  the  ceremony.     And  it 
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k  mmecessarj  to  add^  that  under  such  circumstances,  the         1801. 
marriage  would  of  course  be  celebrated  by  a  person  in      Bbamibh 
boly  orders.     At  the  earliest  known  period,  according  to      Bbamish. 
tte  authority  of  Dr.  Lingard   (Anglo-Saxon    Church, 
ToL  2,  pp.  9  &  10),  there  was  no  prescribed  form  of  words 
used  at  the  ceremony  of  marriage ;  but  the  consent  of  the 
parties  was  signified  by  the  giving  and  receiving  the  ring 
at  the  church  door,  in  the  presence  of  the  priest,  who 
Messed  it ;  the  nuptial  benediction  being  afterwards  pro- 
fioanced  in  the  church  during   the  celebration  of  the 
eaduurist;     Where  the  marriage  service,  which  is  sub- 
itantially  the  same  as  that  which  is  at  present  in  use,  was 
introduced,  part  of  the  ceremony  was  (as  before)  per- 
finned  .outside  the  church,  and  according  to  the  opinion 
of  the  learned  Judges,   that  part  which  was  sufficient 
"to  knit  the  marriage  for  civil  purposes.'*    Now  no  rea- 
loiiable  doubt  can,  I  think,  be  entertained  that  a  person 
ii  holy  orders,  distinct  from  the  intended  husband,  must 
always  have  intervened  in  this  part  of  the  service.     This 
nffidently  appears  from  that  solemn  prefatory  appeal  to 
the  consciences  of  the  parties  as  to  their  knowledge  of 
iDj  impediment,  and  from  the  mode  in  which  the  endow- 
ment ad  ostium  Ecclesue  was  made.     The  priest  was  appa- 
rently a  necessary  witness  to  this  species  of  endowment^ 
and  from  the  aocoimt  which  is  given  of  it  in  Coke  upon 
iMetan,  it  seems  doubtful  whether  it  would  have  been 
good  without  his  presence.      This  dotation  took   place 
''after  affiance  made  and  troth  plighted,"  and  in  the  old 
y^rk  ritual,  there  is  at  this  part  of  the  marriage  service^ 
4e  fdlowing  rubric :  "  Sncerdos  interroget  dotem  mulieris, 
^  ii  terra  ei  in  dotem  detur  tunc  dicatur  psalmus  iste^ 
&C.    It  would  be  idle  and  absurd  for  the  husband  to 
interrogate  himself  as  to  the  endowment  he  intended  to 
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make^  although  the  dotation  itself  is  in  terms  addresed 
to  his  wife. 

This  consideration  of  the  nature  of  the  ceremony,  as 
consisting  of  two  distinct  parts,  may  serve  to  explun 
the  mode  in  which  a  marriage  was  regarded  as  Tafid, 
although  not  solemnized  in  facie  Eccksite,  and  also  whj 
the  presence  of  a  person  in  holy  orders  should  be  ctm- 
sidercd  as  essential  to  its  validity.  The  use  of  the  fonnal 
words  of  the  marriage  service  was  not  originally  required, 
the  consent  to  the  marriage  in  the  presence  of  a  priest 
being  all  that  was  necessary.  The  completion  of  the 
marriage  ceremony  took  place  outside  the  church,  that 
which  afterwards  passed  within  being  merely  the  conse- 
cration with  religious  rites  of  the  previous  marriage.  The 
non-observance  of  the  forms  of  this  marriage  service  did 
not  invalidate  the  marriage.  All  that  appears  to  have  been 
essential  was  the  consent  to  become  husband  and  wife  in  the 
presence  of  the  priest.  This  will  account  for  the  opinion 
expressed  by  Chief  Justice  Pemberton  in  Weld  v.  Chm- 
berlaine  (ar),  that  words  of  contract  de  prcBsenti,  not  foDow- 
ing  the  ritual,  repeated  by  the  parties  after  a  person  in 
holy  orders  who  had  been  ejected,  and  apparently  there- 
fore not  in  a  church,  made  a  valid  marriage. 

It  will  be  observed  that  there  is  not  a  8in£:le  case  to 
be  found  which  has  decided  that  the  presence  of  a  priest 
may  be  dispensed  with.  This  intervention  seems  to 
have  been  regarded  as  not  formal  merely,  but  as  sub- 
stantial and  essential.  In  what  character  then  was  it 
necessary  for  him  to  be  present  ?  Originally  when  the 
marriage  was  in  facie  JEcclesitSy  the  priest  must  have  been 
regarded  as  the  representative  of  the  Church  to  receive 


(a?)  2  Show,  (by  Lcae^^  8to.)  300. 
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tbe  consent  of  the  partiea,  to  give  the  blessii^^  and  to  1861. 
inteq)08e  to  prevent  a  marriage  where  any  lawful  impedi-  Beamish 
ment  existed.  But,  aa  in  the  earliest  times,  the  consent  BsiJiiBH 
was  aignified  by  giving  the  ring  at  the  church  door  in 
the  presence  of  the  priest,  and  afterwards,  when  the 
nuiriage  ritual  was  adopted  and  used,  the  marriage  might 
be  completely  solemnized  outside  the  church,  and  was 
tben  sufficient  for  all  purposes>  the  function  of  the  priest 
Kems  to  have  been  solely  that  of  a  witness.  He  had  no 
icdTe  office  to  perform  in  joining  the  parties.  In  the 
earlier  times  he  passively  witnessed  the  giving  and 
recdving  the  ring,  and  when  the  ritual  was  intro- 
duced, the  essential  part  of  the  ceremony  was  that  in 
which  the  parties  gave  their  troth  to  each  other.  The 
question  put  by  the  priest,  ^^  Wilt  thou  have  this  woman  to 
%  wedded  wife  ?"  was  not  absolutely  necessary,  and 
was  merely  preparatory  to  the  contract  itself,  which  he 
was  called  upon  to  witness.  Therefore,  a  contract  per 
^erba  de  prcesenti  in  the  presence  of  a  priest  not  acciden- 
tally present,  but  intentionally,  and  in  order  to  be  a 
witness,  had»a  very  different  effect  from  such  a  contract 
where  no  person  in  holy  orders  intervened,  In  the  latter 
case,  although  by  reason  of  the  contract  being  indissoluble 
it  was  sometimes  called,  in  the  ecclesiastical  law,  verum 
^natrmonium,  and  although  it  entailed  some  of  the  con- 
sequences of  an  actual  marriage,  and  especially  pre- 
vented the  parties  marrying  any  other  person,  yet  it  con- 
ferred none  of  the  civil  rights  of  marriage,  but  merely 
enabled  either  party  by  suit  in  the  spiritual  court  to  com- 
pel the  other  to  solemnize  the  marriage  in  facie  EcclesicB^ 
^^t  where  such  a  contract  per  verba  de  prcssenti  was 
declared  in  the  presence  of  a  person  in  holy  orders  present 
for  the  purpose  of  receiving  such  declaration,  there  was  a 
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186].  complete  and  valid  marriage^  although,  in  consequence  of 
Beamish  not  taking  place  in  facie  Ecclesia,  it  was  considerect  as 
Beamish  clandestine,  and  subjected  the  parties  to  the  censures  of 
the  church.  These  marriages,  however,  were  regarded  by 
the  Ecclesiastical  Courts  as  complete  and  lawful  marriages, 
and  so  they  were  by  the  courts  of  common  law,  and  as 
drawing  after  them  all  the  legal  rights  and  consequences 
incident  to  marriage.  Nor  were  the  parties  ever  com- 
pelled to  repeat  the  ceremony  in  the  face  of  the  cIlotcIl 
All  which  is  clearly  explained  by  Lord  Lyndhurst  in 
The  Queen  v.  Millis. 

This  last  circumstance  will  have  an  important  bearing 
upon  the  two  cases  of  Holmes  v.  Holmes  and  Gaole  y. 
Hudson^  which  I  shall  shortly  consider.  I  think  it  ap- 
pears very  clearly  from  what  has  been  said,  that  whatever 
other  reason  there  might  be  for  requiring  the  presence  of 
a  priest  in  order  to  constitute  a  valid  marriage,  he  was  aft 
least  necessary  as  a  witness  to  the  espousals.  And  if  his 
presence  was  requisite  for  this  purpose,  and  in  this  cha- 
racter, then  it  necessarily  follows  that  he  must  have  been 
a  person  distinct  from  the  party  to  whose  contract  he  was 
to  be  a  witness.  In  this  view  the  two  cases  to  which  I 
have  just  referred  have,  perhaps,  more  application  than 
seems  to  have  been  supposed.  In  Goole  v.  Hudso* 
the  decree  was,  that  ^^  the  parties  did  enter  into  and  cele- 
brate between  themselves  a  pure  and  lawful  contract  by 
words  in  the  present  tense  effectual,  &c.,  and  that  the 
Respondent  ought  to  be  compelled  by  law  to  solemnise 
a  true,  pure,  and  lawful  marriage  in  the  face  of  the 
Church  with  the  Proponent."  In  Holmes  v.  Holmes  the  de- 
cree pronounced  that  the  parties  did  on  11th  April  1811, 
make  a  valid  matrimonial  contract,  and  take  one  another 
per  verba  de  prcesenti  as  man  and  wife,  and  it  ordered  that 
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I  lawful  marriage  should  be  celebrated  in  the  face  of  the 
Dhorch  hj  a  priest  in  holy  orders  of  the  Churchy  and 
SDJoined  both  parties  to  enter  into  and  cause  the  said  mar- 
nge  to  be  solemnised  in  facie  Ecclesi€B,  It  appeared  in  each 
of  these  cases  that  the  intended  husband  was  a  clergjinan, 
ind  yet  in  each  the  decree  was  that  a  lawful  marriage 
ilioald  be  celebrated.  Now^  as  when  a  clandestine  marriage 
look  place  in  the  presence  of  a  priest^  the  parties  were 
MTcr  compelled  to  repeat  the  ceremony  in  the  face  of 
ie  Church,  the  Court,  by  decreeing  that  a  marriage 
boold  be  solemnised  in  facie  JEcclesice,  must  have  decided 
kit  there  had  been  no  lawful  marriage  previously.  Now, 
r  the  fact  of  one  of  the  contracting  parties  being  in  holy 
nleis  was  sufficient  to  give  validity  to  the  ceremony, 
be  marriage,  although  clandestine,  would  have  been  held 
)  be  good  and  lawful,  and  no  farther  celebration  of  it 
raid  properly  have  been  directed.  It  is  impossible  to 
Boertain  from  the  statement  of  these  cases,  whether  this 
not  entered  into  the  consideration  of  them,  or  was  en- 
idy  overlooked ;  but  as  far  as  they  go,  they  are  cer- 
linly  favourable  to  the  view  which  I  have  taken  of  the 
oestion  before  the  House.  It  is,  however,  quite  un-. 
eoeaeary  to  treat  them  as  authorities  upon  this  occasion, 
eciuse  the  grounds  upon  which,  from  the  earliest  times, 
lie  intervention  of  a  priest  has  been  considered  to  be 
eoeaeary  in  order  to  constitute  a  lawful  marriage,  satisfy 
fj  mind  that  he  must  always  have  been  some  indepen- 
ent  and  disinterested  person  distinct  from  the  party  con- 
rictiDg,  and  that  his  presence  could  not  be  satisfied  by 
^  accidental  possession,  by  one  of  the  parties,  of  the 
i^ialifieation  necessary  for  the  duty  to  be  performed. 
For  these  reasons,  I  think  that  the  judgment  of  the 
Wt  below  ought  to  be  reversed. 


1861. 
Bbamibh 

V, 

Bbamibh* 


Z4 


360 


CiU3£S  IN  THE  HOUSE  OP  LOBDS. 


1861. 
Beamish 

V. 

Beamish. 


Sir  FitzRoy  Kelly :  Your  Lorddiipe'  judgment  npo& 
the  special  verdict  will  be  for  the  Defendant  below,  die 
Plaintiff  in  Error? 

The  Lord  Chancellor:  Yes. 


Judgment  reversed. 


Lords'  Journals^  22  April  1861. 


1861. 

March  5,  7* 
AprU  26. 

Renewable 
Leases* 

Staiuie  of 

lAmUatione, 

Acquieeeence* 

Jxmdlordand 

Tenant. 

Trust. 

Costs. 

3^4  IViU.  4, 

C.27. 


John  Archbold       ^        .        .    Appellaid. 
William  Scully      -       -       -    Respondent 

Where  a  lease,  renewable  for  ever,  had  expired  by  the  dropptog  of 
the  lives,  so  that,  in  fact,  only  a  tenancy  from  year  to  year  a* 
istedy  but  the  owner  in  fee  of  the  landsy  the  tenants,  and  their  sab* 
tenants,  had  all  been  acting  for  years  on  the  terms  of  the  ImHi 
which  was  at  length  duly  renewed  : 

Held,  that  no  one  of  them  could  subsequently  set  up  in  equity 
claims  adverse  to  the  several  characters  they  bore  under  sock 
lease  and  the  sub-lease. 

So  long  as  the  relation  of  landlord  and  tenant  subsists,  the  rigbtof 
the  landlord  to  rent  is  not  barred  by  non-payment,  except  tl»t 
under  the  42d  section  of  3  &  4  Will.  4,  c.  27,  the  amount  to  be 
recovered  is  limited  to  six  years. 

The  24th  section  of  that  statute  only  bars  equitable  rights,  so  far  as 
they  would  have  been  barred  if  they  had  been  legal  rights. 

It  is  not  in  the  power  of  a  tenant,  by  any  act  of  his  own,  to  alter  the 
relation  in  which  he  stands  to  his  landlord. 

A,  in  ICOi)  granted  to  B.  a  lease  for  live?,  renewable  for  ever.  This 
lease,  by  the  death  of  B.  intestate,  vested  in  his  four  daughuni. 
The  interest  of  three  of  them  became,  in  1778,  vested  in  (^  who 
got  possession  of  the  whole  of  the  property  ;  but  upon  D^  ^ho 
claimed  one  undivided  fourth  part,  filing  a  bill  in  Cliancer}'  against 
C,  he,  in  1779,  agreed  to  accept,  and  D.  consented  to  grant  him,* 
lease  of  that  undivided  fourth  part  for  099  years,  at  an  annual  rent 
of  40/.  The  lives  in  the  original  lease  dropped  in  1781,  but  ill 
the  parties  went  on  for  years  acting  upon  its  terms.  Up  to  18'28 
the  vent  on  the  lease  of  1770  had  been  duly  paid.  D.  diedjliavlDg 
lii-fit  devibcd  her  interest  in  that  lease  to  E.    The  i^eprebcutative  uf 
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€,  then  asserted  a  claim  to  the  whole  property,  and  refused  to  pay         1861  • 
the  rent  of  40  L^  and  E.  did  not  take  any  steps  to  enforce  its  pay-     Ak^bold 
ment   In  1836,  the  representative  of  (7.  obtained  a  renewal  of  the  v. 

lease  of  1699.  In  1854,  he  became  party  to  a  proceeding  in  the  Scully. 
Incumbered  Estates  Court,  and  from  what  occurred  there,  E.  be- 
came  acquainted  with  facts  which  induced  him,  in  1856,  to  file  a 
bill  to  hare  the  grantee  of  the  renewal  lease  declared  a  trustee  for 
him  as  to  one  undivided  fourth  part  of  the  estate  comprised  in  that 
lease: 

Held,  that  E.  was  entitled  in  equity  to  this  relief^  notwithstanding 
the  lapse  of  time  and  hb  own  non-enforcement  of  payment  of 
lent)  hot  he  was  required  to  grant  a  renewal  of  the  lease  of  the 
fourth  part  for  the  reudue  of  the  term  of  999  years. 

Conadering  the  delay  of  E.  In  enforcing  his  righti,  the  decree  was 
ordered  to  be  made  without  costs. 

PlERSE  Power  was  seised  of  the  lands  of  Carricka- 
vttntry  under  a  lease  for  lives  renewable  for  ever,  made 
to  him  and  his  heirs  by  the  Earl  of  Tyrone  in  1699,  and 
of  some  other  lands  at  Ballykilmurry^  in  the  same  county ^ 
to  which  he  was  entitled  in  fee^  and^  being  so  seised^  died^ 
leaving  five  children:  one  son,  John  Power y  and  four 
daughters,  Catherine ^  Margaret ^  Martfy  and  Ellen.  John 
died  m  1750,  intestate,  and  without  issue,  whereupon  the 
four  sisters  became  entitled  thereto  as  tenants  in  common. 
Three-fourths  of  these  lands  afterwards  became  vested  in 
the  Respondent,  William  Scully.  The  question  now 
nised  related  to  the  remaining  fourth. 

Catherine,  the  eldest  daughter,  married,  first,  David 
PUkingtony  and  afterwards  John  Dcrmody ;  Margaret 
Dwrried  Sylvester  Fanning  ;  Mary  married  James  Carroll, 
*od  died  without  issue ;  Ellen  married  John  Donegan. 
Jams  Lonergan,  a  grandson  of  Margaret,  was  in  posses- 
won  of  all  the  premises  in  1778,  and  in  that  year  Catherine 
J^^mody  (the  last  life  in  the  original  lease  of  1699)  filed 
'^crbill  in  Chancery,  claiming  one  undivided  fourth  in  her 
^Wn  right,  and  one-third  of  Ellen's  fourth.     The  suit  was 


362  CASES  IN  THE  HOUSE  OF  LORDS. 

1861*  compromised^  lAmergan  agreeing  to  accept,  and  Catherine 
Archbold  Dermody  to  grants  a  lease  of  the  undivided  fourth  of  all  the 
Scully.  ^^^  lands  for  999  jears^  at  44  /.  4«.  ^d.^  late  Irisk  C(l^ 
rency  (40  /.  16  «•  4  cf.  sterling).  This  lease  was  duly  granted 
in  August^  17799  and  she  receiyed  the  rent  during  her  life. 
She  died  in  1784^  leaving  four  children:  Daniel  and 
Ann  Pilkington  by  her  first  marriage,  and  Pierte  and 
Mary  Dermody  by  her  second  marriage.  Daniel  PHixnf' 
ton  entered  into  the  receipt  of  this  reserved  rent,  but  ^ed 
very  soon  afterwards,  leaving  his  sister  Ann  his  heirefls  at 
law.  She  entered  into  possession^  and  by  deed  of 
25  October  1786,  granted  one-third  part  of  the  lands 
from  her  own  death  to  her  niece  Catherine  Shee,  for  the 
life  of  Catlierine  Shee,  and  then  to  her  right  heirs  for  ever; 
and  in  case  of  no  such  issue  or  of  the  issue  dying  without 
issue,  such  third  part  was  to  go  to  Januariui  Fanrnf 
and  the  heirs  of  his  body  for  ever ;  and  in  case  of  hu 
having  no  issue  to  James  Fanning  and  the  heirs  of  his 
body,  remainder  to  the  right  heirs  of  herself,  Ann  PUkiMj- 
ton.  This  deed  was  duly  registed  in  November  1786. 
There  was  a  deed  with  similar  provisions  in  1789. 
James  Lonergan  held  the  estates  during  his  life,  and 
died  in  1790,  leaving  his  son,  John  Lonergan^  who 
then  entered  into  possession  of  them.  Ann  Pilkington 
died  in  1795,  and  Catherine  Shee,  her  devisee,  then  en- 
tered into  possession  of  the  rents  of  the  uncUvided  fourth 
part  Johji  Lonergan  had  three  daughters,  Mary  Anne, 
Bridget^  and  Margaret  \  and  by  his  will  in  February  yVlTit 
after  bequeathing  an  annuity  to  his  wife,  he  gave  all  his 
interest  in  the  estates  in  question  to  these  three  daughters. 
Bridget  died  unmarried ;  Margaret  married  F.  M.  Power, 
and  died  without  issue ;  Mary  Ann  married  Dr.  William 
Scully,  yfho  died  in  1824,  and  leaving  fF.  Scully y  the  Res- 
pondent (then  an  infant,  of  twelve  years  of  age),  his 
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dwt  Mm  and  heir-at-law.  The  rent  under  this  lease  was        1861. 
igolarly  paid  to  Catherine  Shee  up  to  the  time  of  her     Archbold 

«^  in  1828.  sJjxT. 

CaAerine  Shee  had^  in  March  1828,  made  her  will^and 

Hfd>7  devised  unto  the  Appellant,  John  Archibald^  all 

«r  title  and  interest  under  the  lease  of  August  17  7  9, 

■il  empowered  him  to  demand  the  rent  thereby  secured 

a  meet  the  charges  created  by  her  will,  and  also  consti- 

■ted  him  her  residuary  legatee.     Upon  the  death  of 

CSfrtkmn^  Shee  in  1828,  Mary  Anne  Scully j  the  mother  of 

le  Respondent,  claimed  to  hold  the  estates  in  her  own 

^  discharged  from  all  incumbrances,  and  she  refused 

bpty  any  rent  to  the  Appellant,  asserted  that  Catherine 

Bee  was  only  an  annuitant  for  life,  and  never  admitted 

ijr  suggestion  as  to  the  existence  of  the  lease  of  1 7  7  9.  She 

ied  in  1830,  and  her  son,  the  Bespondent,  was  then  made 

ward  in  Chancery,  and  a  receiver  was  appointed  over  the 

rtilea.     In  April  1835  the  Marquis  of  IVaterford,  the 

•ner  of  the  reversion  in  fee  of  Carrickavantry,  granted 

V  three  new  lives,  to  James  Scully  and  Thomas  Butler y 

itnistees  under  a  settlement  of  1821,  a  renewal  of  the 

■iginal  lease  of  1699.     In  November  1854,  the  Appellant 

leaid  that  a  petition  had  been  lodged  in  the  Court  for  the 

ile  of  Incumbered  Estates,  praying  for  the  sale  of  the 

ii&ds  of  Carrickavantry  and    Ballykilmurry ;   and  being 

ipplted  to   for  the   production  of  any   deeds  he   might 

pMsesB  with  relation  to  these   estates,  he  directed  an 

iiquiry  into  the   matter.     The  result  was,  that  on  4th 

Atatary  1855,  he  entered  a  claim  in  the  Court  for  the 

vsit  due  under  the  lease  of  1779,  relying  on  the  secon- 

^  evidence  of  the  lease  given  in  that  suit,  for  the 

kite  itself  had  never  been  in  his  possession.     Various 

Pn>eeeding8  took  place,  and  on  the  25th  April  1856,  after 

^ment  by  counsel,  the  Commissioner  made  an  order 

Kofifining  the  sale  of  the  lands  to  three  undivided  fourths. 
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l^*  **  ^^  owner's  title  to  the  fee  ample  of  Ae  other  fonrdi 
Archbolo  not  having  been  fully  deduced.**  The  petitioiier  fiyr  &e 
Scully.  ^®  ^^  ^  ^  allowed  to  amend  hia  petition,  or  to  tab 
Buch  other  step  as  he  might  be  advised.  In  the  prooeei- 
ings  which  subsequently  took  place,  the  lease  of  AwgMd 
1779  was  produced.  The  final  order  of  the  Commisdoicri 
dated  11  Februaiy  1858,  directed  a  sale  of  all  the  laai^ 
including  the  residue  of  the  term  of  999  years  under  db 
lease,  for  the  purpose  of  discharging  the  incumbruiM 
thereon. 

Before  this  final  order  was  made  in  the  Incumbered 
Estates  Court,  the  Appellant  filed  his  cause  petiticm  in 
the  Court  of  Chancery,  setting  forth  the  hcts  abon 
stated,  and  praying  for  a  declaration  of  his  right  to  Ae 
reversion  expectant  upon,  and  the  rent  reserved  by,  Ae 
lease  of  August  1779  (the  knowledge  of  which  he  allied 
to  have  been  fraudulently  kept  from  him)  of  one  undi- 
vided fourth  part  of  the  estates,  and  that  Thomas  Buder, 
the  surviving  trustee  under  the  settlement  of  1821,  should 
be  declared  trustee  for  the  Api^ellant  under  the  renewil 
of  April  1835,  as  to  one  undivided  fourth  part  of  Carrichr 
avantri/y  and  be  decreed  to  convey  accordingly ;  that  IT. 
Scully  should  pay  the  Appellant  the  arrears  of  the  rent 
of  44  /.  4*.  4i  ef. ;  and  should  bring  into  Court  the  original 
lease  of  f  arrickavantry  and  the  renewal  there*. f,  and  ihe 
lease  of  August  1779,  and  for  general  relief. 

The  Respondent  Scully  appeared,  and  put  in  an  answer 
to  this  petition,  setting  forth  that,  in  October  1786,  i^w 
Pilkington  conveyed  the  lands  to  ( 'atherine  Shee  in  tail, 
with  remainders  to  Jauuarius  and  James  Fanning^  all  of 
which  estates  having  failed,  the  Kespondent  was  entitled 
as  the  sole  survivor  and  heir-at-law  of  the  four  co-heiresses; 
that  Catherine  Shee  not  having  barred  the  entail,  was  only 
entitled  to  the  rent  for  her  life,  and  had  no  right  to 
make  the  will  of  1828 ;  and  that  the  deed  of  April  1789 
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▼Old  by  reason  of  the  prior  deed  of  October  1786, 
lid  he  relied  on  the  possession  since  the  death  of 
Jaiherine  Skee^  and  on  the  statute  of  limitations. 

The  cause  came  on  to  be  heard  before  Lord  Chancellor 
ftrptifr,  who,  on  the  7th  Mat/  1858,  ordered  that  the 
Ippellant's  petition  should  be  dismissed,  upon  the  ground 
kat  his  claim  to  equitable  relief  was  barred  by  lapse  of 
iae  (a).  This  decision  was  confirmed  by  the  full  Court 
if  Appeal  (&).     The  present  appeal  was  then  brought. 

ilr.  Butt  (of  the  Irish  Bar),  and  Mr.  Roundell  Pal- 
Tner,  for  the  Appellant : 

The  first  question  here  is,  whether  the  landlord,  under 
Please  of  1779,  is  barred  by  the  statute  of  limitations 
Snuk  remedy  against  his  tenant  under  that  lease  ?  Se- 
Mdly,  is  he  barred  by  any  laches  from  asking  for  any 
6(iiitable  relief?  Scully  here  is  only  tenant  under  a  lease 
ftr  jears.  His  possession  is  therefore  that  of  his  land- 
kd.  A  tenant  cannot  by  his  own  act  get  rid  of  his 
ikuECter  of  tenant,  and  assume  a  different  character, 
Snuukrt  v.  Annesley  {c).  It  is  true  that  adverse  posses- 
Am  for  twenty  years  would  defeat  the  landlord's  title,  but 
idferse  possession  as  between  landlord  and  tenant  is  not 
eoQstituted  by  mere  non-payment  of  rent  Doe  d.  Graves 
T.  Welb  {dy  There  must  for  such  a  purpose  be  some 
positive  act,  such  as  the  payment  of  rent  to  a  person 
dabnmg  adversely,  and  on  a  different  titie,  Chadunck  v. 
Broadwood(e).  Equity  does  not  allow  mere  lapse  of 
time  to  bar  the  recovery  of  a  rentcharge,  Cupit  v.  Jack- 
^{f)f  Stackhouse  v.  Barnston  (ff) ;  Collins  v.  Goodalliji). 

(•)  8  It.  Ch.  Rep.  (N.  S.)  177.  (e)  3  Beav.  308. 

(h)  Cafc  Temp.    Napier,    by  (/)  13  Price,  721. 

I)nn7,330.  (g)  10  Yes.  463. 

(c)  2  Sch.  &  Lef.  73.  {h)  2  Vera.  235. 
{i)  10  Ad.  &  EL  427. 


1861. 
Abchjbold 

V. 

Scully. 
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1861  •        It  is  true  that  equity  does  not&vour  stale  demands,  butaeto 
Abchbold     upon  analogy  to  the  statute  of  limitations^  Cholnumddj 
Scully        ^'  Clinton  {i\  adopting  what  was  said  by  Lord  Bedetdak 
in  B(md  v.  Hopkins  (J) ;  but  that  is  the  only  case  of  llie 
kind,  and  there  no  such  relation  as  that  of  landlwd  and 
tenant  existed  between  the  parties.   Doe  d.  jDovy  y.  Oxeur 
ham  (A),  and  Grant  v.  Ullis  (/),  show  that  in  such  a  cue 
the  provisions  of  the  statute  of  limitations  do  not  apply, 
except  so  far  as  relates  to  the  amount  of  rent  to  be  re- 
covered.    A  tenant  not  only  cannot  set  up  a  title  in 
opposition  to  that  of  his  landlord,  but  is  bound  to  perform 
that  which  is  necessary  to  maintidn  his  landlord's  tide, 
The  Attorney- General  v.  Fullertan{m),  where  the  tenant 
having  permitted  boundaries  to  be  destroyed,  so  that  tbe 
landlord's  land  could  not  be  distinguished  frcHn  his  own, 
was  ordered  to  restore  it  specifically,  or  to  substitute  land 
of  equal  value. 

There  has  been  no  acquiescence  here  so  as  to  deprive 
the  Plaintiff  of  his  title  to  equitable  relief,  Blennerhaud 
V.  Day{n);  Crofton  v.  Ormsby{oy  The  right  to  re- 
newal is  kept  alive  in  Ireland  by  the  Tenantry  Acts,  Gd- 
hraith  v.  Cooper  (p).  Here  the  Defendant  held  as  tenant 
under  the  lease  of  1779  up  to  the  year  1835,  and  his  charao- 
ter  on  the  day  after  the  renewal  was  the  same  as  on  the 
day  before  it.  He  did  not  change  it,  nor  get  rid  of  his 
duties,  by  the  mere  fact  of  obtaining  the  renewal ;  and,  as 
Lord  Redesdale  distinctly  declared  in  Saunders  v.  Amu*- 
ley  {q),  ^^  when  a  tenant  does  anything  to  embarrass  the 
tenure,  the  landlord  has  a  right  to  the  assistance  of » 

(t)  2  Jac.  &  Wal.  139,  190 ;  (w)  2  Ves.  &  Bea.  263. 

Turn.  &  Ru88. 107-  (n)  2  Ball.  &  Beat.  104. 

( j)  1  Sch.  &  Lef.  413,  429.  (o)  2  Sch.  &  Lef.  683,(503. 

(/t)  7  Mee.  &  Wels.  131.  (p)  8  H.  L.  Caa.  316. 

(/)  9  Mee.  &  Wels.  113.  (y)  2  Sch.  &  Lef.  73, 108. 
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court  of  equity."  In  truth  the  persons  taking  the  re- 
newal took  it  as  trustees  for  their  immediate  landlord, 
whose  rights  they  were  bound  to  preserve.  The  dis- 
tinction between  laches  and  acquiescence  was  well  taken 
m  The  Rochdale  Canal  Company  v.  Kinff  (r),  and  the  same 
distmction  was  acted  on  in  Leeds  v.  Amherst  {s\  and  the 
mere  lapse  of  time  was  not  allowed  to  prevent  the  grant 
of  equitable  relief  where  the  title  to  it  was  otherwise 
dear. 

Sir  H.  Cairns  and  Mr.  Longfield  (of  the  Irish  bar) 
for  the  Respondent : 

The  Appellant  here  was  acquainted  with  all  the  facts, 
nd  his  delay  and  acquiescence  are  fatal  to  him.  Sup- 
pose the  legal  bar  to  recovery  at  law  to  be  out  of  the  way, 
how  would  the  right  of  the  Appellant  stand  at  law  ?  For 
if  he  has  no  right  at  law,  there  is  no  pretence  for  him  to 
ttk  for  the  assistance  of  a  court  of  equity.  The  right  to 
demand  a  renewal  was  gone,  by  delay,  before  1835.  So 
long  as  the  lease  remained,  there  was,  at  law,  a  freehold 
interest ;  but,  when  that  ended,  the  tenant  would  be  at 
fiberty  to  show  that  the  title  of  his  landlord  had  come  to 
in  end.  The  pajnnent  of  rent,  after  that,  to  the  head 
Ittdlord,  created,  as  between  him  and  the  person  paying 
it, the  relation  of  landlord  and  tenant;  and  the  latter 
became  tenant  from  year  to  year,  under  a  parol  agree- 
ment, the  terms  of  which  would  be  evidenced  by  the  co- 
venants of  the  old  lease,  so  far  as  they  were  applicable. 
^W  would  continue  so  long  as  Catherine  Shee  lived, 
hut  as  soon  as  she  died,  the  tenancy  from  year  to  year 
<^e  to  an  end ;  and,  in  fact,  an  adverse  claim  was  set 
^P>  and  not  one  shilling  of  rent  has  since  been  paid,  while 


1861. 
Akchbold 

9. 

Scully. 


(r)  2  Sim.  (N.  S.)  87  et  seq.        («)  2  PhiU.  117. 
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1861.        a  new  lease  of  the  property  has  been  obtained.   That  state 
Arcubold     of  things,  which  is  one  of  actual  ouster,  has  existed  for 
Scully.      niore  than  twenty  years,  during  all  which  lime  the  sup- 
posed tenant  has  been  holding  oyer  without  payment  of 
rent,  and  the  right  of  his  supposed  landlord  is,  under  the 
statute,  gone.     That  is  clearly  the  position  of  this  Ap- 
pellant at  law,  and  it  is  one  of  adverse  possession.    Faoi 
V.  Warren  (/)  is  directly  in  point.     In  that  case  fliere 
was,  in  1761,  a  lease  for  lives,  renewable  for  ever,  granted 
by  D.  to  N.     In  1769,  N.  underlet  to  W.,  who,  in  1782, 
demised  to  A.^  at  a  profit  rent.    In  1794  the  original  lease 
was  renewed  for  two  lives,  and,  while  they  were  in  exist- 
ence, Z>.'s  heir  became  the  assignee  of  iVl's  interest  The 
two  new  lives  expired   in  1837,   but  the   representa- 
tives of  A.  went  on  paying  to  Z^.'s  heir,  as  possessor  of 
iV.'s  interest,  the  rent  reserved  by  the  lease  of  1769,  and, 
to  the  possessor  of  fF.'s  interest,  the  profit  rent  under 
the  lease  of  1782,  but  paid  no  rent  after  that  period.   In 
1851  Z>.'s  heir  brought  ejectment  for  non-payment  of  the 
rent,  under  the  lease  of  1769 ;  the  representatives  of  W. 
were  not  served  with  notice  of  this  ejectment,  and,  in 
1858,  they  brought  ejectment  against  A.  for.  non-payment 
of  the  profit  rent  under  the  lease  of  1782.      By  the  Irish 
statutes  ejectment  for  non-payment  of  rent  cannot  be 
maintained,  unless  the  tenant  is  a  person  holding  under 
a  contract,  in  writing,  and  therefore  the  Courts  of  Queen's 
Bench   and  Exchequer  Chamber    held   that  this  latter 
ejectment  was    not  maintainable,    the  tenancy,  if  anj, 
being  nothing  more  than  a  parol  yearly  tenancy  created 
by  holding  over  and  paying  rent  after  1837.     Here,  it 
cannot  be  said  that  there  was  a  lease  in  writing  consti- 
tuting a  continuing  tenancy,  for  that    is  exactly  what 

{t)  10  Ir.  Corn.  Law  Rep.  (N.  S.)  1. 
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twl  V.  Warren  shows  not  to  be  the  case.     The  difference         1861. 
between  holding  over  under  a  lease^  and  holding  over     Archbold 
ifter  a  lease^  is  shown  in  Doe  d.  Rigge  v.  Bell  (u),  and       Scully 
Doe  <L  LansdeU  v.  Gower  (t?). 

There  is  no  pretence  here  for  claiming  that  those  who 
\fxk  the  renewal  in  1835  shall  be  treated  as  trustees  for 
tbe  Appellant  They  were  not  his  trustees  expressly  ap- 
pomt^,  and  the  25th  section  of  the  3  &  4  Will  4,  c.  27, 
odIj  applies  to  cases  of  express  trust.  Here  the  persons 
iddng  the  renewal  were  only  trustees  for  those  really 
e&tided,  namely,  the  Kesppndent,  and  they  cannot  be 
nude  responsible    upon    an  implied    trust:    Petre    v. 

There  was  here  no  tenancy  of  the  sort  supposed,  for  it 

is  a  rule  of  law  in  Ireland,  that  all  leases  derived  from  a 

kwe  for  lives  renewable  for  ever  fall  with  the  original 

kue.    The  relationship  of  landlord  and  tenant,  on  which 

fk  much  reliance  is  placed,  came,  therefore,  to  an  end 

vben  the  lives  in  the  first  lease  ceased,  and  that  was  so 

settled  a  doctrine,  that  a  statute,  5  Geo,  2,  c.  4,  s.  4  (/r.), 

WIS  passed  to  prevent  some  of  the  evils  to  innocent 

sob-lessees  that  occasionally  arose  from  the  application 

rfthe  rule.     The   12th  section  of  the  Limitation  Act 

shows  that  the  possession  of  the  Bespondent  could  not 

6aore  to  the  benefit  of  the  Appellant,  so  as  to  prevent 

the  statute  running  against  the  Appellant    In  Burroughs 

▼.  tfCr eight  {x)  it  was  held,  that  a  possession  by  the  en- 

/Ofment  of  the  profits  of  land,  though  not  adverse,  in  the 

old  sense  of  the  law,  is  in  itself  a  bar  and  transfer  of  the 

(«)  6   Term.    Rep.   471 ;    2  on  the  25th  section  in  hb  judg* 

^•ith'i  Leading  Caaesy  94  ft.  ment  in   Bumnoes  r.  Gore,  6 

(9)  17  Qr  B.  Rep.  689.  H.  L.  Caa.  907-961. 

(w)  1  Drewr.  371.     See  the  {x)  1  Jo.  &  Lat.  290. 
Wrttioiiaof  Lord  Si.  Leonards 

VOL.  IX.  A  A 


25th  section. 

[Lord  Cranworth  :  The  25th  section  does  not 
this  case^for  that  is  between  benefidaries  and  their 

The  Lord  Chancellor  :  Suppose  the  PlainiifP 
titled  under  the  lease^  what  is  the  exact  time  at  i 
would  be  barred  by  the  statute  ?] 

The  Bespondent  contends  it  would  be  from  il 
of  Catherine  Shee  in  1828^  or  taking  the  most  fa 
view  for  the  Kespondent  it  would  be  1835^  when 
lease  was  granted. 


April  25. 


Mr.  Butt  replied. 

The  Lord  Chancellor  (Lord  Campbell) : 

My  Lords^  it  seems  to  me  that  the  Appellan 
titled  to  tiie  idd  of  a  court  of  equity  in  respect  oi 
terest  in  the  reversion  of  one-fourth  of  the  lands 
rickavantry,  demised  by  tiie  lease  of  1779. 

By  the  will  of  Catherine  Shee  he  would  ha 
entitied  at  her  death,  in  1828,  to  the  rent  of  40 1 
lease  of  Carrickavantry  had  been  duly  renewec 
Marquis  of  Waterford  on  the  death  of  the  last  a 
vie,  under  tiie  lease  of  1699,  and  if  the  Seulfy 
signees  of  the  lease  of  1779,  had  been  in  possessic 
the  lands  thereby  demised  for  999  years.  The 
1699  had  not  been  renewed :  but  all  the  narties  hi 
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44 1 4  «.  4|  rf.    I  conceive  that  although,  at  law,  tenancies        1861. 
from  year  to  year  had  been  created  after  the  death  of    Abchbold 
Catherine  Dermodtfy  between  the  Marquis  of  Waterford      Scullt. 
and  the  party  from  whom  he  received  rent  in  respect  of 
Carrickavantryy  and  between  Mrs.  Scully  and  Catherine 
Shee,  yet  aU  the  parties,  who  were  acting  as  if  there  had 
been  a  renewal  of  the  lease  of  1699,  would,  in  equity,  be 
considered  as  having  the  same  rights  as  if  there  had  been 
8Qch  a  renewaL 

In  1828,  on  the  death  of  Catherine  Shee^  and  the  re- 
Aisal  of  the  Scullys  to  pay  rent  to  the  Appellant,  I  cannot 
doubt  that  a  court  of  equity  would  have  interfered  in 
his  favour;  and,  by  decreeing  a  renewal  of  the  lease  of 
1M9,  would  have  enabled  the  Appellant  to  recover  the 
wnt  under  the  lease  of  1779. 

Would  he  not  have  been  entitled  to  the  same  relief  if 
be  had  applied  to  a  court  of  equity  at  any  time  before 
fte  lease  was  renewed  in  1835?  The  lapse  of  seven 
years  could  have  been  no  bar. 

The  real  question  in  the  case  seems  to  me  to  be, 
whether  the  Appellant  is  barred  by  the  lapse  of  time 
between  1835  and  1857,  when  his  bill  (or  cause  petition) 
was  filed. 

If  any  new  rights  had  been  created  in  this  interval,  or 
rf  any  one  would  be  prejudiced  by  the  delay,  that  is,  by 
™e  Appellant  being  now  enabled  to  make  good  his  claim, 
1  should  ber  clearly  of  opinion  that  he  is  barred  by  laches 
or  acquiescence,  or  whatever  name  may  be  given  to  his 
^^  sleep  over  his  rights.  But  I  do  not  discover  any 
obstacle  of  this  sort  to  the  relief  which  he  prays,  and 
^thout  imputing  any  fraud  to  the  Scullys,  it  seems  to 
''^^  to  be  against  conscience  that  they  should  seek  to 
^^^  themselves  of  the  renewal  of  the  lease  in  1835  for 
^eir  own  exclusive  benefit.     If  the  lease  of  1699  had 

A  a2 


V. 

Scully. 
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1861.        been  duly   renewed,  the  lease  of  1779  would  in  all 
Abchbold    respects  be  in  full  vigour.     This  lease  seems  to  baie 
been  treated  as  a  subsisting  lease  in  the  Incumbered 
Estates  Court,  and  the  Appellant  may  still  ha^e  the 
benefit  of  it. 

The  Judges  who  have  pronounced  the  decrees  appealed 
against  have  not  had  sufficient  regard  for  equitable  rights 
after  the  death  of  the  last  cestui  que  vie.  To  the  Fhun- 
tiflT's  equitable  titie,  I  think  that  the  Statute  of  Linuta- 
tions  is  no  bar,  and  laches  is  no  sufficient  answer. 

I  must,  therefore,  advise  your  Lordships  that  the  decrees 
appealed  against  be  reversed. 

Lord  Cranwarthi 

My  Lords,  when  Catherine  Dermody  granted  the  lease 
for  999  years  in  1779,  she  was  herself  the  last  surviTiiig 
cestui  que  vie  named  in  the  lease  made  by  the  Earl  of 
Tyrone  in  1699 ;  and  looking  first  to  the  legal  rights  df 
the  parties,  it  is  clear  that  her  lease  must  be  deemed  to 
have  taken  effect  out  of  her  legal  interest.  She  and 
James  Lonergan  were  then  tenants  in  conmion  for  the 
term  of  her  life  under  Lord  Waterford,  as  representiD^ 
the  Earl  of  Tyrone^  u  e.,  she  as  to  one-fourth,  and  />* 
nergan  as  to  three-fourths. 

By  the  death  of  Catherine  Dermody  m  1784,  the  original 
lives  of  1699  came  to  an  end,  and  there  was  no  longer  tfa^ 
legal  relation  of  landlord  and  tenant  between  those  who 
succeeded  to  her  and  Loneryan,  to  whom  she  had  demisecS- 
for  999  years.  But  though  the  original  lease  expired  hf 
her  death,  she  had  by  statute  an  equitable  r^ht  to  ha?^ 
the  lease  renewed ;  and  Loneryan,  and  those  who  sno-' 
ceeded  to  him,  continued  to  pay  to  her  real  representa^ 
tives  the  rent  reserved  by  the  lease  of  1779,  as  if  the  tenn 
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rf999  years  was  still  in  existence.     This  was  done  up  to        J^- 
the  year  1828^  when  the  Appellant's  title  accrued ;  since     Abchbold 
that  time  no  rent  has  been  paid.     The  legal  effect  of  the       Scullt. 
payment  by  LanerffaTi^a  representatives  of  the  rent  re- 
Krved  in  1779,  was  to  make  them  tenants  from  year  to 
year  to  those  deriving  title  under   Catherine  Dermody; 
and  all  claim  by  virtue  of  that  legal  right  is  clearly  gone 
by  the  joint  operation  of  the  2d  and  8th  sections  of  the 
Statute  of  Limitations.     As  to  the  legal  right  there  can- 
not, I  apprehend,  be  a  doubt. 

Attached  to  her  legal  tenancy  under  Lord  Waterford  of 
one-fourth  of  the  lands  in  question,  Catherine  Dermody  had, 
aslhave  already  said,  an  equitable  right  to  have,  when  that 
tenancy  should  expire,  a  renewed  lease  for  lives  granted  to 
those  deriving  title  under  her,  and  so  on,  for  ever ;  and  the 
kase  of  1779  certainly  created  a  good  equitable  charge  on 
that  equitable  reversionary  interest.  Whenever  a  renewed 
lease  should  be  granted  to  her  representatives  as  to  one 
'Ourth,  and  to  Lonergan  or  his  real  representatives  as  to 
thfee-fourths,  the  lease  of  1779  would  give  to  Loner gan^ 
^d  hig  personal  representatives,  a  title  in. equity  to  Ca^- 
^^^e  Dermod\f%  one-fourth,  paying  the  rent  reserved, 
^^  would,  on  the  other  hand,  give  to  Catherine  Dermody*% 
*'  representatives  a  right  to  the  reserved  rent.  It  was 
^btless  on  the  ground  of  this  equitable  right  that  the 
^t  was  regularly  paid  from.  1784,  when  the  legal  title 
"^  at  an  end,  up  to  1828,  when  the  title  of  the  Appellant 
^  accrued. 

tr  at  that  time  the  Appellant  had  taken  the  proper 
^tsures,  he  might  have  obtained  a  renewed  lease  to  him- 
*^*  and  the  Respondent's  mother,  who  was  then  living,  a3 
^^nts  in  common,  which  would,  in  equity,  as  to  his. 
^^t^th  part,  have  been  subject  to  the  lease  of  1779. 

A  A  3 


mediately  after  the  death  of  Catherine  Dermody 

her  devisee,  Daniel  Pilkingtony  and  John  Lonet 

lessee,  had  concurred  in  obtaining  a  new  lease  fr 

Waterford  for  three  new  lives,  and  that  a  new  leai 

residue  of  the  999  years  term  had  been  granted  b; 

Pilkingtan  to  Lonergan,  which  I  need  not  say  b 

have   been   bound  to  grant,  and  suppose,  fartl 

one  of  the  new  lives  had  endured,  as  it  well  might, 

1857,  those  claiming  under  Lonergan  would,  in  sue 

during  all  the  period  between  1828  and  1857,  hi 

the  legal  tenants  of  the  Appellant ;  the  legal  i 

would  have  been  in  him,  and  his  right  to  the 

respect  of  that  reversion,  would  not  have  been 

cause  he  had  suffered  it  to  fall  into  arrear  for  '. 

long  a  time.     It  can  make  no  difference  in  the  coi 

tion  of  ^  court  of  equity  that  no  renewal  was 

obtained.     The  ground   landlord  continued    to 

his  head  rent  from  those  who,  from  time  to  ti 

presented  the  original  lessee,  Peirse  Powers  and 

relation  of  ground  landlord  and  tenant  continued 

sist  between  them.     It  is  true  that  at  law  those 

the  land  were  only  tenants  from  year  to  year  ui 

ground  landlord,  but  they  had  a  right  in  equity 

was,  for  the  purpose  of  our  present  inquiry,  equiv 

a  fee  simple,  i.  e.  a  right  to  have  grants  for  lives 
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m  1784  a  renewed  lease  for  lives  had  been  obtained  from        196^- 
Lord  Waierford,  and  a  new  lease  for  999  years  had  been     Abchbold 
jaoted  to  Lonergan  or  his  representatives^  they  wonld      Scvllt. 
bve  been  the  legal  tenants  for  years  c^  the  AppeUant^ 
or  of  those  under  whom  he  derives  title.    I  cannot  doubt 
but  that  the  equitable  rights  of  these  same  parties  constir 
tated  between  them  the  equitable  relation  c^  landlord  and 
texuint  for  the  term  of  999  years.     It  is  now  clearly  esta- 
blished that  so  long  as  such  relation  subsists  as  a  legal 
rda^n,  the  landlord's  right  to  rent  is  not  barred  by  non- 
payment for  however  long  a  time.     The  right  to  the  rent 
is  ui  incident  to  the  reversion.     The  Statute  of  Limita- 
tions does  not  apply^  except,  indeed,  that  by  the  42d 
secdon  it  prevents  the  recovery  of  arrears  for  more  than 
ax  years ;  and  the  same  principle  must  govern  the  case  of 
a  demand  in  equity.      The  24th  section  of  3  &  4  WUl  A, 
t  27,  only  bars  equitable  rights  so  far  as  they  would 
We  been  barred  if  they  had  been  legal  rights.     I  am 
Aerefore  of  opinion  that  if  no  renewal  had  been  made 
>bce  1784,  the   right  of  the  Appellant,  except  as  to 
arrears,  would  have  been  unaffected  by  the  Statute  of 
limitations. 

The  question  then  is,  whether  the  equitable  right  of  the 
Appellant  was  altered  by  the  renewal  obtained  by  the 
^e^ndent,  or  by  those  who  acted  for  him  in  1835.  On 
^lu8  point  I  have  had  some  fluctuation  of  opinion ;  I  had  a 
donbt  whether  it  did  not  amount  to  an  actual  ouster  of 
^  Appellant,  as  was  contended  at  the  bar ;  but  I  have 
^ved  at  the  conclusion  that  the  Appellant's  rights  re- 
'^  unaffected.  If  I  am  right  in  saying  that  up  to  the 
^e  when  this  renewal  was  effected,  the  Appellant  and 
^  Bespondent  stood  to  each  other  in  the  view  of  a 
^urt  of  equity,  in  the  relation  of  landlord  and  tenant, 
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1861.  it  could  not  be  in  the  power  of  the  Respondent  by  any  act 
AftcHBOLD  of  his  to  alter  that  relation.  He  must  be  considered,  in 
Scully.  obtaining  the  renewal^  to  have  intended  to  act  in  a  manner 
consistent  with  his  legal  and  equitable  duties.  He  ought 
to  have  taken  the  renewal  in  the  names  of  the  Appellant 
and  of  himself  as  tenants  in  common,  and  not,  as  he  did,  in 
those  of  himself  and  certain  other  persons  having  interests 
under  him,  or  under  those  who  had  gone  before  him,  but 
who  were  strangers  to  the  Appellant.  He  failed  in  his 
duty,  probably,  from  mere  ignorance  on  the  part  of  those 
who  acted  for  him.  But  he  could  not  by  viokting  his 
duty  as  trustee,  and  neglecting  the  interests  which  he  was 
to  protect,  prejudice  the  rights  of  the  person  who  stood  to 
him  in  the  relation  of  cestui  que  trust  On  these  grounds 
I  have  satisfied  myself  that  the  rights  of  the  Appellant 
are  unaffected  by  the  Statute  of  Limitations. 

With  respect  to  the  argument  that,  independently  of 
the  statute,  the  Appellant  is  barred  by  laches,  I  cannot 
think  that  it  rests  on  any  solid  foundation.  Indeed  it 
was  not  much  relied  on  in  the  argument  at  the  bar. 
Courts  of  equity  do  not,  it  is  true,  encourage  stale  de- 
mands, but  the  right  now  insisted  on  is  one  which  is,  in 
substance,  renewed  as  often  as  fresh  rent  is  payable.  The 
legal  principle  is,  that  the  rent  is  incident  to  the  rever- 
sion, and  on  every  day  on  which  rent  becomes  due,  under 
the  deed  constituting  the  tenancy,  whether  it  be  made 
payable  yearly,  half-yearly,  or  oftener,  a  right  of  dis- 
tress accrues.  In  such  a  case  laches  appears  to  me  to  be 
out  of  the  question.  Neglect  to  enforce  payment  of  the 
rent  deprives  the  lessor,  by  the  express  terms  of  the 
statute,  of  all  arrears  beyond  six  years ;  but  as  to  all 
accruing  payments,  the  legal  principle  is,  that  the  right 
is  constantly  renewed.     In  such  a  case  I  see  no  room  for 
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introdacing  the  doctrine  of  laches.     Bygone  arrears  are        ^961. 
lost,  but  there  can  be  no  neglect  in  not  enforcing  what  is    Abohbold 

not  due,  Scully. 

Consiclering  the  very  high  authority  by  which  the 
euue  was  decided  in  Ireland,  it  is  not  without  hesitation 
tbt  I  have  arrived  at  a  conclusion  different  from  that  at 
which  the  eminent  judges,  whose  decision  is  now  under 
reviewy  had  arrived ;  but,  having  given  to  the  case  my 
best  attention,  I  feel  bound  to  say  I  think  they  were 

WlODg. 

I  think  the  Appellant  is  entitled  to  a  decree,  declaring 
him  entitled  to  have  a  conveyance  of  one  undivided  fourth 
pirt  of  the  lands  comprised  in  the  renewed  lease  for  the 
G?e8  named  therein,  subject,  nevertheless,  to  a  lease  to 
be  granted  by  him  of  that  fourth  to  the  Bespondent,  or 
to  those  entitled  under  him,  for  the  residue  of  the 
tennof  999  years,  created  in  1779,  at  the  yearly  rent  of 
40  /.  16  ^.  4  </.  An  account  must  be  taken  of  what  is  due 
to  the  Appellant  for  arrears  of  the  rent  for  six  years  pre- 
^0118  to  the  filing  of  the  cause  petition,  against  which 
must  be  set  off  one  fourth  part  of  the  fines  and  costs  of 
^cwal ;  and  it  must  be  declared  that  the  Appellant  has 
^  valid  charge  on  the  one-fourth  demised,  for  whatever 
shall  be  found  due  to  him  on  taking  the  account.  This 
w  the  decree  which  ought,  I  think,  to  have  been  pro- 
Bounced  by  the  Court  below ;  but,  considering  for  how 
'^^  a  time  the  Appellant  remained  passive  without  en- 
'orciiig  his  right,  I  think  the  decree  ought  to  have  been 
"*de  without  costs. 

Lord  Wensleydale: 

^y  Lords,  from  the  very  high  respect   which  I  feel 

'  tlie  eminent  authorities  by  which  this  case  was  decided, 

the  late  Lord  Chancellor  of  Ireland  in  the  first  in- 


have  given,  and  which  I  believe  my  noble  ao 
fiiend  who  will  follow  me  will  also  off«r  to  yi 
ahipa. 

The  queetioD  here  relates  solely  to  the  lands  a 
avantry,  held  under  the  renewable  lease  for  li 
defendant  contends,  first,  that  tlie  Pedtioner 
barred  by  the  Statute  of  LimitatioDia,  3  &  4  Wil 
secondly,  if  not,  that  he  was  deprived  of  his 
remedy  by  laches  oi  acquiescence.  The  late  L 
cellar  of  Ireland,  and  the  Lord  Justice  Blathi 
Mr.  Justice  Crmnpton,  all  concurred  in  opi 
either  on  one  ground  or  the  other,  the  Appellai 
entitled  to  relief.  I  have  fully  conudered  U 
given  by  those  very  learned  judges,  and  I  ck 
they  bare  come  to  a  right  conclusion. 

Before  considering  the  nuun  objectioD  fonn 
Statute  of  Limitations,  it  may  be  as  well  to 
one  point  raised  in  the  cause  petition  of  the  . 
It  is  stated  that  there  was  a  fraudulent  auppi 
concealment  by  Mary  Ann  Scully  of  the  least 
and  a  false  assertion  that  Cathtritu  Skee  wa 
annuitant  or  tenant  for  her  own  life,  and  tliat  1 
lant  discovered  the  fraud  only  in  the  year  1854 
not,  with  reasonable  diligence,  have  discovered 


CASES  IN  THE  HOUSE  OF  LORDS. 


379 


lat  the  Appellant  has  not  made  out  any  such  case 
cealed  fraud,  and  if  he  had,  he  had  more  than 
years  before  the  suit  the  power  of  discovering  it 
sonable  diligence,  and  this  part  of  the  statute 
re  does  not  apply,  nor  do  I  think  any  other  section 


1861. 


Abchbold 
Scully. 


he  24th,  no  person  claiming  land  or  rent  in  equity 
ring  any  suit  to  recover  the  same,  but  within  the 
during  which  he  could  have  made  an  entry  or  dis- 
r  brought  an  action  to  recover  it,  if  he  had  been 
1  at  law.  The  question  then  is,  whether  if  he  had 
ntitled  at  law  to  the  rent  reserved  on  the  lease  of 
iivided  fourth  part,  he  would  have  been  barred  by 
tnte.  At  law,  the  head  lease  of  the  22d  February 
for  three  lives,  determined  by  the  death  of  Car 

Dermody^  the  last  survivor  of  these  lives,  in 
ir  1784.     When  the  head  landlord  after  that  re- 

the  rent  from  the  lessor,  he  created  a  tenancy 
*ar  to  year.  So  the  sub-lease  of  the  14th  August 
etermined  also,  and  a  new  holding  from  year  to 
18  created  in  the  lands  leased  by  it,  between  the  les- 
their  assigns,  and  the  tenants  or  theirs.  At  law,  the 
the  former  to  recover  the  land,  so  held  under  a  ten- 
)m  year  to  year,  would  have  been  bound  by  the  lapse 
ears  from  the  last  receipt  of  rent,  under  the  8th 
of  the  Act.  But  that  is  not  the  equitable  relation 
Q  the  parties  to  the  lease  of  1779  and  their  assigns, 
arties  treated  the  head  lease  for  lives  renewable 
'  as  a  quasi  freehold,  and  the  sub-lease  for  999 
s  a  lease  of  that  quasi  freehold  for  that  term, 
think  must  be  considered  as  the  equitable  rela- 
tween  the  Appellant  and  the  Respondent.  The 
is  in  equity  the  assignee  of  the  original  renewable 
r  lives  ;  the  latter  the  assignee  of  a  lease  for  999 


9. 


380  CASES  IN  THE  HOUSE  OF  LORDS. 

}^'  years  of  an  undivided  interest  of  one-fourdu  Has  any- 
Archbold  thing  happened  to  bar  the  Appellant's  equitable  right? 
I  will  consider,  first,  whether  it  would  be  barred  by  the 
Statute  of  Limitations,  as  to  the  freehold  lands  comprised 
in  the  same  lease,  those  of  Ballihilmurry^  by  what  bu 
been  done  by  the  parties  with  respect  to  those  lands;  for 
if  it  has  not  as  to  the  legal  interest,  so  it  cannot  so  far  as 
relates  to  the  statutory  limitation,  be  barred  as  to  the 
equitable  interest  in  the  lands  of  Carrickaoantry,  I  think 
that  nothing  has  happened  to  bar  the  Appellants  rightal 
law,  as  landlord  of  the  undivided  fourth  of  the  freehold 
lands  of  Ballikilmurry  under  the  Statute  of  LimitationB. 
The  possession  of  the  tenant  during  the  term  is  tie 
landlord's  possession.  That  is  laid  down  by  Lord  Rtiit 
dale  in  Saunders  v.  Annesley  (y).  The  tenant  cannot  be 
allowed  to  deal  with  the  possession  so  as  to  deprive  ike 
landlord  of  his  right  "  This  distinction "  (says  Lord 
Redesdale)^  ^^  must  be  exactly  observed,  or  property  will 
be  thrown  into  confusion,  especially  in  cases  of  long  tenw 
or  elegits,  where  no  rent  is  reserved  to  keep  up  the  me- 
mory of  the  tenure."  Therefore,  he  says,  "  I  take  it  to  be 
that  whenever  a  person  comes  to  the  possession  either  by 
judgment  of  law  or  his  own  agreement,  and  holds  tlat 
possession,  he  and  all  who  claim  under  him  must  hold  it 
according  to  his  right  to  the  possession,  and  cannot 
qualify  it  by  any  other  right." 

The  Respondent  in  this  case  had  really  no  right  exc^t 
to  the  leasehold  interest  in  the  term  of  999  years,  for 
which  the  undivided  fourth  part  of  the  lands  was  demised, 
when  he  took  possession,  and  he  must  continue  to  hold  it 
for  his  landlord.  His  neglect  or  refusal  to  pay  rent  is 
nothing.     If  his  setting  up  his  own  title  should  amount 

O)  2  Sch.  &  Ltjf.  1)8, 
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to  a  disclaimer  of  holding  under  the  Appellant^  it  would  1861. 
agnify  nothing,  for  in  the  first  place,  a  disclaimer  has  Abchbold 
been  held  not  to  be  a  forfeiture  of  a  term  for  years.  Doe  Scully. 
d  Graoes  v.  Wells  (z) ;  and,  if  it  were,  the  landlord  would 
not  be  bound  to  take  notice  of  it,  but  might  wait  till  the 
end  of  the  term.  This  right  is  preserved  by  the  4th  sec- 
tion of  the  3  &  4  W.  4,  c.  27.  In  truth,  the  only  period 
of  limitation,  where  lands  are  held  under  a  lease  in 
writing,  is  20  years  from  the  payment  of  rent  to  a  third 
fenon.  Attornment  alone  to  a  third  person,  it  seems, 
would  not  do.  Where  is  the  third  person  here  ?  The 
tenant,  by  withholding  the  payment  of  rent,  and  keeping 
it  himself,  cannot  place  himself  in  the  situation  of  a  third 
penon.  He  merely  keeps  it  in  his  own  pocket;  and 
whether  he  does  this  wilfully  without  excuse,  or  under  a 
daim  of  title,  it  is  merely  the  non-payment  of  rent,  so  far 
as  fte  Statute  of  Limitations  is  concerned,  and  no  more ; 
and  therefore  it  is  no  bar.. 

But  it  seems  that  the  Lord  Chancellor  Napier  and 

lord  Justice  BlacKburne  relied  upon  there  having  been 

«n  ouster  of  the  Appellant  as  tenant  in  common  of  the 

one-fourth  share  by  the  Respondent,  the  co-tenant  in 

common  of  the  other  three-fourth  shares,  by  the  sole  receipt 

of  the  rents  and  profits.     It  appears  to  me  that  this  view 

of  the  case  is  mistaken.     The  undivided  fourth  demised 

oy  the  lease  of  1779,  was  held  by  the  Bespondent  for  the 

'Appellant.     The  possession  of  the  tenant  is  the  possession 

^the  landlord,  and  so  the  Appellant  is  not  ousted  by  the 

^ere  non-payment  of  rent  to  him.     If  there  had  been  no 

*^^,  and  the  same  circumstances  had  occurred  where 

^e  Appellant  had  his  one-fourth  in  his  own  possession, 

^d  the  Bespondent  had  the  other  three-fourths  in  his, 

{z)  2  Per.  &  Dar.  390 ;  10  Ad.  &  El.  427,  436. 


lae  ainerence,  sna  me  JLppeu&ni  a  nue  una* 
no  way  affected  merely  hy  the  taking  by  the 
conunon,  of  all  the  profits ;  ao  far,  Iherefore, 
of  LimitationB  is  no  bar  to  the  Appellants  ] 
the  lands  of  Ballyhilmurry  to  the  one-fourd 
the  lease  of  1779,  and  therefore  he  is  notbi 
twenty-fourth  section,  as  to  hie  eqnitable 
umilar  term  in  the  lands  at  Carrickatiantry. 

We  haTe  then  to  consider  whether  the  rei 
head  lease  of  those  lands,  to  the  trustees  of  1 
marriage  settlement,  in  1835,  makes  any  difie 
Appellant's  right  to  the  rents  due  under  the  le 
If  one  of  the  lives  still  rem^ed,  and  that  lea 
still  continued  a  legal  interest,  and  the  Res] 
surrendered  the  head  lease,  it  would  not  hi 
the  sub-lease  at  all  (see  4  Geo.  4,  c.  28,  s.  6,  J 
fi  Geo.  2,  a.  4,  s.  4,  /ruA);  and  if  the  Act  of 
could  be  considered  as  more  than  a  mere  pard 
whether  it  would  be  a  forfeiture  or  not  is  n 
for  if  it  was,  as  I  have  before  stated,  the  lessi 
be  bound  to  insist  upon  it.  And  if  this  would 
at  law,  if  the  interests  of  the  several  parties 
the  result  would  be  the  same  where  tlie  i 
equitable ;  and  tlie  Appellant's  equity,  so  &r 
to  be  restored  to  tlie  possession  of  the  rent,  « 
barred  by  the  Statute  of  Limitations.     I  thin 


V. 

Scully. 
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inefit  of  the  renewed  head  lease,  and  that  the  lessees        1861. 
lerem  shall  be  declared  to  be  trustees  for  him  as  to  his     Archbold 
forth.     It  is  clear  from  the  recital  in  the  new  lease  from 
lOrd  Waterfordy  that  the  renewal  was  made  in  pursuance 
rthecovenant  of  the  Earl  of  Tyrone  ^  in  the  original  lease ; 
od  from  the  allegation  that  the  new  lessees  were  the 
rue  assigns  of  the  original  lessee.     I  conceive  that  the 
finciple  of  James  v.  Dean  (a),  applies  to  this  case,  and 
hat  the  new  lessees  cannot  be  permitted  to  say  that  the 
esse  80  obtained  is  not  held  for  the  benefit  of  the  parties 
eally  entitled,  whether  the  new  lease  was  bondjide  pro- 
nred  under  a  belief  of  their  real  title  or  not. 
As  to  the  contention  that  the  Appellant  is  barred  by 
iches  and  acquiescence,  which  was  brought  forward  in 
ke  argument,  but  not  very  strongly  pressed,  I  agree 
fttirely  with  my  noble  and  learned  friends.     So  far  as 
^esisa  defence,  I  take  it  that  where  there  is  a  Statute 
bT  Lmiitations,  the  objection  of  simple  laches  does  not 
ipply  until  the  expiration  of  the  time  allowed  by   the 
rtatate.     But  acquiescence  is  a  different  thing ;  it  means 
Biore  than  laches.   If  a  party,  who  could  object,  lies  by  and 
bowingly  permits  another  to  incur  an  expense  in  doing 
to  act  under  the  belief  that  it  would  not  be  objected  to, 
ttd  60  a  kind  of  permission  may  be  said  to  be  given  to 
toother  to  alter  his  condition,  he  may  be  said  to  acquiesce; 
hut  the  fact,  of  simply  neglecting  to  enforce  a  claim  for 
4e  period  during  which  the  law  permits  him  to  delay> 
^thout  losing  his  right,  I  conceive  cannot  be  any  equi- 
^le  bar.    In  this  case,  I  cannot  say  that  anything  has 
^>ceti  done  or  permitted  which  falls  under  the  definition  of 
acquiescence. 
^  therefore,  entirely  concur  in  the  advice  of  my  noble 

(a)  11  Ves.  383,  392 ;  16  Ves.  236. 
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1861.        and  learned  friends,  and  I  apprehend  the  form  of 
Archbold     decree  ought  to  be  that  recommended  by  my  noble 
ScuttT.       learned  friend  who  last  spoke. 

Lord  Chelmsford: 

My  Lords,  two  questions  have  been  raised  in  \k 
case: — 

1st  Whether  the  Statute  of  Limitations  (3  &  4  WUl  ^ 
c  27)  barred  the  Appellant's  suit? 

2dly.  Whether  by  laches,  or  acquiescence,  the  Appelltf 
has  precluded  himself  from  equitable  relief? 

An  endeavour  was  made  in  the  argument  for  the  A{ 

pellant  to  bring  his  case  within  the  protection  of  tb 

26th  section  of  the  3  &  4  Will.  4,  c.  27,  on  the  ground  o 

a  fraudulent  concealment  by  the  Scullys  of  certain  &^ 

connected  with  his  title.     But  the  Appellant  can  deriyi 

no  assistance  from  this  section.     Even  supposing  tint  tb 

Scullys  withheld  information  which  they  were  bound  ti 

communicate,  this  would  not  be  a  "  concealed  fraud,' 

within  the  meaning  of  the  Act.     But  they  certainly  wen 

under  no  obligation  to  disclose  to  the  Appellant  the  parti 

culars  of  his  title ;  and  if  they  were,  and  their  sileiKH 

or  refusal  could  be  converted  into  such  a  fraud  as  w« 

intended  by   the  Act,  there  is  ample  proof  that,  witl 

reasonable  diligence,  the  Appellant  might  have  discoverec 

his  rights  and  the  liabilities  of  the  Respondent    Adc 

this  circumstance  alone  would  be  sufficient  to  exclude  tli< 

operation  of  the  26th  section.     The  case,  therefore,  i* 

open  to  the  objections  arising  from  the  Statute  of  Linn* 

tations,  and  the  effect  of  the  laches,  or  acquiescence,  oi 

the  Appellant 

There  is  no  difficulty  in  determining  how  the  question 
would  have  stood  at  law,  and,  indeed,  how  it  standi 
with  resjiect  to  the  lands  of  Ballykilmurry,     It  is  qui^* 
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clear  as  tolliese  lands^  that  the  Appellant  is  not  barred  of         1861. 
liig  remedy  by  the  9th  eeclion  of  the  Act.     For,  although     Arcubold 
the  Respondent  has  paid  no  rent  to  the  Appellant  upon       Scul'lt. 
the  lease  of  the  14th  Augristy  1779,  yet  he  has  not  paid  to 
any  other  person ;  and  the  mere  retention  of  the  rent,  or 
rather  the  nonpayment  of  it  by  him,  is  not  equivalent  to 
the  receipt  of  the  rent  by  some  person  wrongfully  claim- 
ing to  be  entitled  to  the  rent  in  reversion  immediately 
expectant  on  the  determination  of  the  lease. 

The  only  doubtful  question  really  is.  What  is  the 
qoitable  relation  of  the  parties  in  respect  to  that  portion 
of  the  lease  of  1779,  which  relates  to  the  lands  of  Car~ 
nckaoantryf  In  order  to  determine  this  point,  let  us 
loppose  that  while  Mary  Anne  Scully  was  paying  to 
Catherine  Shee,  the  rent  reserved  by  the  lease  of  the 
14th  Auyust  1779,  she  had  obtained  a  renewal  of  the 
Iiead  lease  of  1699.  Although  this  lease  of  1699  had 
ceased  to  exist,  and  had  been  converted  into  a  tenancy 
from  year  to  year,  yet  that  the  renewal  of  this  lease 
would  have  enured  to  the  benefit  of  Catherine  Sfiee  is 
dearly  established  by  the  authority  of  Lord  Eldon  in  the 
case  of  James  v.  Dean  (b).  Now  the  renewal  of  a  lease 
has  the  effect  of  reviving  all  the  charges  and  incumbrances 
which  attached  upon  the  original  lease;  and,  therefore, 
I  apprehend  that  upon  such  a  renewal  by  Mary  Anne 
SaUly  she  would  have  had  a  right  in  equity  to  demand  a 
JWw  lease  of  the  one-fourth  of  the  lands  of  Carrickavantry, 
»nd  Catherine  Shee  would  have  had  a  corresponding  right 
to  compel  her  to  accept  a  lease  for  the  residue  of  the 
term  of  years  created  by  the  lease  of  1779. 

If  these  would  have  been  the  respective  rights  of  the 
P^es  had  the  renewal  taken  place  while  Mary  Anne 

{b)  11  Ves.  383,  d92  ;  and  15  Ves.  236. 
/  VOL.  IX  B  B 
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186l«  Scully  was  paying  the  rent  to  Catherine  Shee,  did  any- 
Archbold  thing  occur  to  vary  these  rights  before  the  actual  renewtl 
ScuLLT.  ^^'^^  obtained  ?  No  change  of  circumstances  can  be  sug- 
gested to  have  taken  place,  except  the  cessation  of  pay- 
ment of  the  rent  for  the  seven  years  from  1828  to  1835. 
The  relation  between  the  parties  prior  to  1828  had  been 
that  g£  a  tenancy  from  year  to  year,  and  therefore  if  llie 
non-payment  of  the  rent  had  continued  for  a  sufficient 
length  of  time  before  the  renewal  of  the  lease  of  1699, 
the  8th  section  of  the  statute  would  have  deprived  iia 
Appellant  of  the  benefit  of  the  renewal,  and  would  have 
barred  his  remedy.  But  the  non-payment  of  rent  by  ihA 
tenant  from  year  to  year,  for  seven  years  only,  did  not 
change  the  condition  of  the  parties,  and  the  renewal  in  llie 
year  1835  had  precisely  the  same  efBuct  upon  their  rights  as 
it  would  have  had  if  it  had  occurred  during  the  time  wben 
Catherine  Shee  was  receiving  the  rent.  The  Bespondenti 
therefore,  obtained  the  renewal  of  the  lease  of  1699  for 
his  own  benefit,  and  for  that  of  the  Appellant,  the  pirt 
owner  with  him  of  the  lands.  Upon  such  renewal,  all  the 
rights  and  liabilities  which  existed  in  the  original  lesee 
revived,  and  attached  upon  the  renewed  lease,  and  the  re- 
lation which  originally  subdsted  under  the  lease  of  1779, 
and  which  continued  to  be  recognised  from  the  year  1784 
down  to  the  year  1828,  was  restored,  and  in  equity  Ik 
parties  became  lessor  and  lessee  again  for  the  remaining 
years  of  the  term  originally  created. 

The  Respondent,  therefore,  must  be  considered  in 
equity  as  having  been,  after  the  year  1835,  a  lessee  under 
a  lease  in  writing,  upon  which  the  non-payment  of  rent 
for  20  years  would  not  constitute  a  bar ;  for  by  the  24th 
section  of  the  statute,  a  person  claiming  land  in  equity  nay 
bring  his  suit  within  the  period  during  which  he  migbt 
have  brought  an  action  if  he  had  been  entitled  at  law, 


[ 
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tad  it  has  been  already  shown  that  under  the  9th  section^         ||^* 
fhifih  is  applicable  to  the  case  of  a  lease  in  writing,  the     Akchbold 
nere  non-payment  of  rent  will  not  bar  the  remedy*  Scully, 

The  Statute  of  Limitations,  then,  not  operating  as  a  bar 
to  the  Appellant's  suit,  the  only  remaining  inquiry  is, 
[  whether  he'  has  by  his  conduct  disentitled  himself  to  relief 
m  equity.  If  the  Appellant  were  invoking  the  aid  of  a 
court  of  equity  to  remove  some  legal  impediment  to  his 
lecovoy  at  law,  the  Court  would  have  to  decide  whether 
(according  to  the  words  of  Lord  Redesdak  in  Hovenden  v. 
Ametky  (c)  )  **  it  would  be  good  conscience  to  interfere  in 
lus  favour,  to  take  from  the  Respondent  that  which  would 
be  a  defence  at  law."  But  it  is  a  mistake  to  suppose  that 
the  intervention  of  a  court  of  equity  is  required  in  this 
cue  merely  in  consequence  of  the  renewal  of  the  lease 
tf  1699.  The  application  to  a  court  of  equity  is  neces- 
•uy,  because,  as  to  the  lands  of  Carrickavantry,  the  Ap- 
pellant's title  is  purely  equitable.  Suppose  the  renewal 
lease  of  1835  were  out  of  the  way,  and  the  Appellant 
veie  to  proceed  at  law,  he  would  have  no  case  except 
diat  which  depended  upon  the  payment  of  rent  to  Cathe- 
rme  Shee  after  the  lease  of  1779  had  terminated.  But 
IS  tlie  continuance  of  possession  and  payment  of  rent  by 
the  tenant  after  this  event  created  a  tenancy  from  year 
to  year,  the  Statute  of  Limitations  began  to  run  from  the 
time  when  the  non-payment  of  the  rent  commenced,  and 
Ua  remedy  at  law  would  clearly  have  been  barred,  under 
the  8th  section,  in  the  year  1857,  when  he  first  instituted 
proceedings. 

It  ia  only  in  a  court  of  equity,  therefore,  that  the  Ap- 
pellant can  successfully  assert  his  claim.  Now,  although 
in  dealing  with  his  case  in  equity,  the  Statute  of  Limita- 

(c)  2  Sch.  &  Lef.  007. 
C  C 


cannot  be  regarded  aa  anytjiing  more  than  lac 
la;.  As  Ix)rd  Cranioorth  Bajd,  in  The  Rochdale  < 
Kit^  (c),  "  Mere  acquiescence  (if  by  acquie& 
be  understood  only  the  abstaining  from  legid  pi 
is  unimportant.  Where  one  party  invades  tb 
another,  that  other  does  not  in  general  deprive 
the  right  of  seeking  redress  merely  because 
passive,  unless,  indeed,  he  continues  inaetirt 
to  bring  the  case  within  the  purview  of  t 
of  Limitations."  If  the  Appellant  had  atiei 
the  assertion  of  his  rights  for  the  long  per 
which  he  took  no  steps  to  prosecute  his  claim, 
intervening  time  the  other  parties  had  altered  ' 
tion,  his  case  would  have  been  very  different 
then  have  placed  himself  in  a  position  in  whi' 
have  been  unconscientJous  for  him  to  enforce 
and  in  such  circumstances  the  Court,  under  the 
headof  equity, might  properly  have  refoseditsi 
on  his  behalf.  In  this  case,  however,  there  1 
substantial  alteration  in  the  condition  of  the  I 
and  there  is  nothing  in  the  conduct  of  the  Apj 
yond  bis  having  suffered  so  many  years  to  i 
the  right  accrued  before  its  assertion.  Tl 
(pinion,  is  not  sufficient  to  disentitle  him  to  thi 
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fstinguished  Judges  who  have  refused  him  this  relief,  I        ^^}; 
eumot  bring  my  imnd  to  the  conclusion  at  which  they     Archbold 
kave  arrived,  and  I  am  compelled  to  submit  to  your  Lord-      Scolly. 
tbips  that  their  decree  ought  to  be  reversed.     I  think 
tlat  the  decree  ought  to  be  in  the  terms  which  have  been 
expressed  by  my  noble  and  learned  friend. 

Some  discussion  ensued  as  to  the  mode  in  which  the 
aocoonts  were  to  be  taken,  and  as  to  the  allowances  to  be 
ttMle  in  taking  them.     The  following  Order  was  made : 

"That  the  decretal  orders  of  the  7th  of  May  1858, 
and  of  the  2d  of  November  1858,  be  reversed:  and  it  is 
declared,  that  the  Appellant  is  entitled  to  one  undivided 
fcordi  part  of  the  lands  of  Carrichavaniryy  comprised  in 
Ae  new  lease  of  the  10th  of  April  1835  (which  is  the 
cubject  matter  of  this  appeal)  for  the  term  and  interest 
thereby  granted,  with  the  benefit  of  the  covenant  of  re- 
newal, and  to  have  a  conveyance  of  the  same,  subject 
Berertheless  to  a  lease  to  be  granted  by  him  of  the  said 
fimrth  part,  together  with  the  one  undivided  fourth  part 
of  the  said  Appellant  in  the  lands  of  Ballykilmurry,  both 
of  which  said  undivided  fourth  parts  were  demised  by 
Ce&erine  Dermody  to  James  Lonergany  by  the  lease  of 
the  14th  of  August  1779,  in  the  proceedings  mentioned, 
to  the  said  Respondents  William  Scully  and  Thomas 
Butler,  or  to  those  entitled  under  them,  foitthe  residue  of 
the  term  of  999  years  created  by  the  said  lease  of  the 
l4th  of  August  1779,  at  a  yearly  rent  of  40/  I6s.  4rf. 
ingliih  currency:  and  it  is  farther  ordered,  that  an 
•ccount  be  taken  of  what  is  due  to  the  Appellant  for 
*wli  rent  and  interest  thereon,  commencing  six  years 
previous  to  the  filing  of  the  cause  petition  in  the  proceed- 

• 

^mentioned,  against  which  must  be  set  off  one  fourth 
part  of  the  fines  and  cost  of  renewal  of  said  lease  of  the 


fourth  of  the  demised  lands  of  CarriehoDa. 
ever  sum  shall  be  found  due  to  him  on  ti 
account :  and  it  is  fartlier  ordered,  that  the 
nutted  back  to  the  Court  of  Chancery  in  j 
therein  ae  shall  be  just  and  consistent  witli 
these  declarationa,  and  this  order," 


Lords'  Journals,  25  . 
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CK  Bristow        -        -        -    Appellant 
[  Whitmobe  and  Others     -    Respondents. 

ihip  has  no  lien  on  the  ship  or  freight  for  wages,  or  for 
iture  he  may  make  in  the  ordinary  discharge  of  his 
aster,  however  necessary  for  the  performance  of  the 
it  the  case  becomes  one  of  ordinary  principal  and  agent, 
ikes  a  special  contract,  in  itself  uUra  vireSy  in  order  to 
he  incurs  special  expenses  :  if  the  owner  adopts  the 
at  contract,  he  must,  in  equity,  also  bear  its  barthens. 
efore,  the  master  of  an  ordinary  seeking  ship  entered 
r-party,  under  seal,  to  carry  troops  from  the  Mauritiui 
and  stipulated,  on  his  own  responsibility,  in  the  char- 
at  he  would  make  certain  alterations  in  the  ship,  in 
ble  him  to  carry  the  troops,  and  at  the  Cape  ofOood 
d  into  another  charter-party,  not  under  seal,  to  a 
^  and  made  the  specified  alterations,  and  paid  money, 
lis  to  meet  the  expenses  necessary  to  the  making  of 
ions,  and  the  voyage  was  performed  : 
[«Iquity,  the  master  was  first  entitled  out  of  the  freight 
r  these  charter-parties  to  be  repaid  the  sums  advanced, 
iemnified  against  the  bills,  and  that  the  owner  (or  his 
was  only  entitled  to  the  net  freight  after  deducting 
u — {Diss.  Lord  Wensleydale  and  Lord  Chelmsford), 


1861. 

^- 
March  4. 
April  ^. 

Ship. 
Owner, 
Matter, 

Lien, 

Freight. 

Mortgageem 


lie  ^^ Kenilworthy^ an  ordinary  seeking  ship,  of 
TowsCy  of  LondoUy  was  the  owner,  and  the 
as  master,  was  at  Port  Louis ^  in  the  Mauritius, 
•-party,  under  seal,  dated  19th  April  in  that 
etween  the  Appellant  and  Commissary  Gene- 
•n  behalf  of  the  Lords  of  the  Admiralty,  the 
idertook  to  convey  certain  officers  and  troops 
.,ouis  to  Gravesend,  The  Appellant  under- 
p  the  vessel^  and  to  provide  stores,  &c.,  to  the 
»f  a  Board  of  officers.     The  gross  sum  to  be 
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1861.  pud  to  Bristoto  amounted  to  2,138/.;  and  ^^  for  the  due 
Bribtow  performance,  &c,  of  all  the  said  agreements  on  the  part 
Whitiiorb  ^^  BristoWf  he  hereby  binds  and  obliges  himself,  Ids 
executors,  &c.,  and  the  said  ship  unto  the  Commisfflonen 
of  the  Admiralty  in  the  penalty  of  100/.  by  these  presents 
to  be  fixed  and  recovered."  The  fittings  up  were  made, 
and  the  provisions  put  on  board  at  a  cost  of  810/.  13 «.  9d> 
of  which  the  Appellant  paid  from  his  own  pocket 
64/.  17  s.  2cf.,  and  drew  bills  for  the  residue  on  Tmtst 
The  ship  sailed,  and  on  the  homeward  voyage  touched  it 
the  Cape  of  Good  Hope^  and  on  the  27th  May  1856  tke 
Appellant  entered  into  another  charter-party  with  Mr. 
Commissary  Macgregor^  acting  at  the  Cape  on  behalf  d 
the  Lords  of  the  Admiralty,  for  the  conveyance  of  otte 
troops  to  Gravesend,  for  which  the  sum  of  1,064  /•  was  to 
be  paid.  This  charter-party  was  not  under  seal;  the  sum 
to  be  paid  was  not  stated,  as  in  the  other  charter-party,  to 
be  payable  to  Bristow,  and  there  was  no  covenant  by 
him  to  pay  a  penalty  for  non-performance.  The  fittingi 
up  and  provisions  put  on  board  at  the  Cape  came  to 
700/.  ISs,  ld.y  of  which  the  master  paid  out  of  his  own 
pocket  27/.  7$.  9d.y  and  drew  a  bill  for  the  residue  on 
Towse. 

The  ship  arrived  at  Gravesend  in  July  1 856,  and  the 
troops  were  landed ;  the  sums  due  from  the  Admiralty 
were  not  then  paid,  as  there  were  different  claimants  for 
them.  In  April  1855,  Towse  had  mortgaged  the  ship} 
and  that  mortgage  had  become  vested  by  assignment  in 
two  of  the  Respondents,  Robinson  and  Fleming.  In  Jvij 
1856,  Towse  had  made  another  mortgage  of  the  ship  to 
two  other  of  the  Kespondents,  Morris  and  Towne.  On 
the  29th  October  1856,  Towse,  the  owner,  was  declared 
bankrupt.  An  action  was  brought  by  the  holder  of  the 
bill  given  at  the  Cape  of  Good  Hope  against  the  Appel- 
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judgment  signed  thereon ;  the  holders  of  the        1861  • 
bills  also  threatened  him  with  proceedings  to      Bkiatow 

^^  8*™®-  Whitoorr. 

)  21st  May  1857  the  Appellant  filed  his  biU 

ras    afterwards  amended)    against   Tawse,  his 

.  and  the  mortgagees^  setting  forth  the  above 

praying  to  be  repaid  the  sums  he  had  advanced, 

indemnified  against  the  bills  he  had  drawn,  and 

d  relief.     Answers  were  put  in  by  the  several 

nd  the  Admiralty  paid  the  money  into  court. 

e  was  heard  before  Vice  Chancellor  Woody  who, 

Kh  February  1859,  made  a  decree  declaring  the 

t  entitled  to  the  relief  prayed  (a).     The  Respon- 

ealed  to  the  Lord  Chancellor^  Lord  Chelmsford, 

tl  the  case,  but  delivered  up  the  Great  Seal 

i^ing  judgment,  and,  therefore,  under  the  15  &  16 

0  gave  in  his  written  judgment  to  the  registrar, 
judgment  the  decree  of  the  Vice  Chancellor  was 
y  be  reversed,  and  the  Appellant's  bill  dismissed 
^sts  (i).    The  present  Appeal  was  then  brought. 

EiT.  Cairns  and  Mr.  Baggallay  for  the  Appellant : 

[mitted  as  the  general  rule  that  the  master  has 

1  the  freight  for  ordinary  disbursements  made 
lip,  and  therefore  the  authority  of  Wilkins  v. 
lel  (c),  Hussey  v.  Christie  (rf),  Smith  v.  Plum- 
nd  Atkinson  v.  Cotesworth  (/),  is  not  disputed  ; 
\  cases  do  not  apply  to  the  present.  Here  a 
»ntract,  out  of  the  ordinary  course  of  the  ship's 
snt,  has  been  made ;  to  carry  it  into  effect 
T  one  of  the  charter-parties,  the  master  specially 

IS.  96.  {d)  9  East,  426. 

I  6.  &  Jo.  825.  (e)  I  Barn.  &  Aid.  675. 

J.  101.  (/)  3  Barn.  &  Cr.  647. 

PP2 
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1861.        and  personally  bound  himself  in  a  penal  sum  to  do),  it 
Bristow      was  necessary  to  incur  special  expenses.     By  them  lie 
Whitmorje.    ^^  introduced  into  the  ship  fittings  up  which  are  ttc 
property  of  the  owner,  and  to  do  this  he  has  made  pay- 
ments, and  incurred  liabilities.     He  is  entitled  to  be 
repaid  the  former,  and  to  be  indemnified  agsdnst  the 
latter,  for  the  owner  has  adopted  the  contract    Ifao 
agent,  without  express  instructions  or  general  authority 
enters  into  a  particular  contract,  and  incurs  expense  ii 
fulfilling  it,  the  principal  may  disavow  it  altogether;  ba' 
if  he  accepts  and  takes  advantage  of  the  benefit,  he  moan 
be  treated  as  having  authorised  it  from  the  first,  and  be- 
comes  subjected  to  its  burdens,  Phene  v.    Crillan  (y) 
[Lord  Chelmsford:  The  case  was  not  argued  before  iM 
as  one  out  of  the  ordinary  duty  of  the  master ;  on  tlw 
contrary,  it  was  treated  as  one  in  which  he  had  nuidi 
these  contracts  under  his  ordinary  authority.]    He] 
were  contracts  of  a  special  nature,  and  on  the  first  of  tbew 
charter-parties  the  master  alone  could  sue  or  be  sued 
It  was  a  contract  under  seal,  with  a  covenant  renderinj 
himself  personally  liable  in  a  penal  sum  for  non-perfonn 
ance.     The  owner  might  therefore  have  repudiated  it 
and  thrown  the  whole  burden  of  it  on  the  master,  whid 
he  could  not  do  with  respect  to  an  ordinary  contra* 
made   in  the   usual   course   of  a  master's  duty.    Tb 
mortgagees  stand  precisely  in  the  situation  of  the  ownei 
Assmning  this  argument  to  be  correct,  and  the  ownc 
to  have  adopted  the  contract,  then  it  is  clear  that  tb 
freight  is  primarily  liable  to  discharge  the  expenses  an 
the  liabilities  thus  specially  incurred.  Green  v.  Briggi  (i! 
[Lord  Wensleydale :  Freight  is  paid  for  the  use  of  th 
ship  as  improved.     It  can  make  no  difiference  that  tb 

{g)  6  Hare,  1.  (A)  6  Hare,  395. 
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improYement  Is  greater  than  usual.]     This  is  a  special        1861. 
iX)ntract ;  in  one  case  the  payment  is  to  be  made^  not      Bristow 
generally  as  is  the  usual  course,  but  to  the  Appellant  as    "^^hitmore. 
owner,  and  in  the  other  to  himself  by  name.     By  adopt- 
ing the  contracts,  the  owner  adopted  these  stipulations  in 
&enL    If  the  payments  were  made  to  him,  the  mast^ 
would  have  a  right  to  deduct  these  disbursements. 

It  was  said  in  the  Court  below  that  the  master  might 
hive  met  these  extraordinary  expenses  by  hypothecating 
the  ship.  That  would  have  saved  him  from  personal 
le^nsibility ;  but  if  he  pursued  the  other  and  less  ex- 
penaiye  course,  the  course  more  beneficial  to  the  owner, 
and  the  owner  adopted  what  he  had  done,  no  question  as 
to  what  might  have  been  done  by  hypothecation  can 
trise.  On  landing  the  troops  at  Gravesend,  the  freight 
(m  these  special  contracts  was  earned,  and  the  master's 
right  to  indemnity  was  then  complete,  and  could  not  be 
afterwards  affected  by  the  vessel  earning  other  freight 
on  its  arrival  in  London,  when  it  was  taken  possession  of 
by  the  mortgagees. 

# 

Mr.   Amphlett    and   Mr.    Honyman    (Mr.    Edward 
Macnaghten  was  with  them)  for  the  Mortgagees : 

The  master  has  here  no  lien  at  law,  Hussey  v. 
Christie  (t),  Smith  v.  Plummer  (J),  Atkinson  v.  Cotes- 
mrth  (A),  and  consequently  none  in  equity,  Gladstone  v. 
Birky  (?),  Buxton  v.  Snee  (wi),  for  the  payments  he  has 
made  in  cash,  or  for  the  bills.  As  to  the  latter,  the 
iM)lders  of  the  bills  ought  to  be  parties  to  the  suit. 
[The  Lord  Chancellor :  But  they  may  sue  the  master, 
and  he  asks  for  indemnity.]     First,  as  to  the  right  of 

(t)  9  East,  426.  (/)  3  Maule  &  S.  205  ;  2  Mer. 

(i)  1  Barn.  &  Aid.  575.  401. 

(k)  3  Bam.  &  Cres.  647.  (m)  1  Ves.  154. 
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1861.  the  mortgagees.  That  is  complete  aa  against  the  owner 
Bristow  and  the  master,  Willes  v.  Palmer  (»).  The  date  of  Ae 
WnmioRB.  ^^*  mortgage  is  previous  to  either  of  these  chart»> 
parties.  The  mortgage  is  not  merely  a  mortgage  of  the 
ship,  but  of  all  charter-parties.  The  mortgagees  would 
.have  a  right  to  take  possession  of  the  vessel  before  inj 
freight  was  paid,  and  then,  notwithstanding  the  6  G^4, 
c.  110,  s.  45,  the  accruing  freight  would  pass  to  them, 
Kerswill  v.  Bishop  (o).  That  case  proceeded  on  the 
analogy  to  the  mortgagee  of  real  estate,  who  may  enter 
and  take  the  benefit  of  growing  crops  without  maldng 
any  allowance  for  the  expense  incurred  in  raising  them 
The  person  who  becomes  tenant  after  the  mortgage  csnnot 
be  in  a  better  situation  than  the  mortgagor  himself;  if 
so,  the  mortgagor's  agent  cannot.  [The  Lord  ChaneeUtr: 
But  if  the  mortgagee  seeks  the  advantage  of  a  particalir 
contract,  must  he  not  ratify  the  contract  and  indemnify 
the  maker  of  it  ?]  He  need  not.  That  does  not  alt^ 
his  rights.  The  owner  may  be  bound  to  do  so,  but  the 
mortgagee  is  not.  Till  the  mortgagee  takes  posseesoa, 
the  master  is  not  his  agent  The  master  has  no  Hen  on 
this  money :  otherwise,  it  is  possible  that  the  money 
might  be  affected  in  the  hands  of  the  mortgagees.  In 
Gibson  v.  Inffo  (/?),  it  was  held  that  the  master  of  a  ship 
had  no  lien  on  the  certificate  of  re^stry,  or  on  the 
accruing  freight  for  monies  disbursed  by  him  for  the 
ship's  use ;  and  farther,  that  shipbrokers  advandng 
monies  to  the  owner  for  the  ship's  use,  having  notice  of 
a  prior  mortgage  on  the  ship,  are  not  entitled  to  be  re* 
paid  their  advances  in  priority  to  the  mortgagee,  althoogli 
the  mortgagee  does  not  take  possession  of  the  ship  until 
after  it  has  entered  the  docks  on  the  homeward  voyage. 

(»)  7  Com.  Ben.  Rep.,  N.  S.,         (o)  2  Crom.  &  Jerr.  620. 
.'340.  Ip)  6  Hare,  112. 
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Hut  pnts  an  end  to  the  argument  here,  that  the  master's 
rights  were  complete  on  landing  the  troops  at  Graves* 
end,  and  that  the  mortgagee's  rights  were  not  complete 
till  the  arrival  at  the  docks.  The  principle  that  there 
is  no  right  in  a  master  to  a  lien  on  the  freight  for 
hifl  ordinary  disbursements  has  been  admitted  on  the 
other  Bide.  But  neither  can  he  sue  on  a  bill  given 
for  llie  value  of  the  ship  itself.  Lister  v.  Payn  (y). 
Both  the  ship  and  the  freight  belong  to  the  owner,  the 
me  as  incident  to  the  other,  Morrison  v.  Parsons  (r).  A 
master  can  only  deal  with  the  ship  in  the  usual  way, 
Stainbank  v.  Penning  {s) ;  he  might  have  hypothecated 
the  ship;  and  Walske  v.  Provan  (0  shows  that  no 
right  can  accrue  to  the  ship's  agent,  and  i  fortiori  none 
lo  the  master,  from  making  the  freight  payable  to  himself, 
rhere  the  ship's  agent  in  Canada  having  procured  a 
charter  for  a  vessel,  the  owners  of  which  were  indebted  to 
lim  on  account,  made  the  freight  payable  to  himself,  and 
ieducted  out  of  it  the  money  due  to  himself.  It  was 
Wd  that  the  owners  coidd  recover  back  the  amount 
either  in  a  special  action  or  in  the  general  form  of  as- 
Jnmpsit  for  money  had  and  received.  There  is  no  real 
listinction,  so  far  as  this  case  is  concerned,  between  the 
charter-party  under  seal  and  the  one  not  under  seal.  As 
»  the  former,  nobody  but  the  master  could  bring  the 
^on;  as  to  the  latter,  the  owner  might  sue  on  it;  but 
iese  are  mere  matters  of  form,  and  cannot  affect  the  legal 
■ights  of  the  owner.  The  mortgagee's  title  is  certainly 
'deferable  to  that  of  the  master,  for  it  is  the  title  of  the 
^ner  himself,  on  whose  behalf  and  for  whose  benefit  the 
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Whitmork. 


(q)  11  Sim.  348. 
(r)  2  Taunt.  407.    See  Stew- 
1  V.  The  Greenock  Insurance 
>.,  2  H.  L.  Cas.  159 ;  and  Ben- 
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son  V,  Chapman,  Id.  696. 
(«)  11  Com.  Ben.  Rep.  51. 
(0  8  £xc.  Rep.  843. 
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1861. 
Bristow 

Whitmorb. 


master  must  in  each  case  midntain  the  action.  Gn 
Briggs  does  not  decide  this  case,  for  that  was  a 
question  as  to  arranging  the  accounts  in  a  partoersh 

Then  it  is  contended  that  these  charter-parties 
not  made  in  the  ordinary  discharge  of  the  duty  of  in 
that  in  fact  they  are  ultra  vires,  and  therefore  the 
nary  rule  of  law  does  not  apply  to  them.  To  alloi 
argument  would  be  to  found  the  right  of  the  mas 

e  violation  of  the  duty  he  owed  to  his  employer ; 
argimient  cannot  be  permitted.  But  in  truth 
B  no  foundation  of  fact  on  which  it  can  be  made  t 
It  was  in  the  ordinary  discharge  of  the  master's  d 
obtain  employment  for  the  ship  by  carrying  goods  ( 
sengers,  and  it  can  make  no  difference  that  tho8< 
sengers  were  troops,  and  that  on  account  of  their  nu 
fittings  up  were  required  of  a  sort  different  from 
needed  for  ordinary  passengers. 


so  April. 


Sir  H.  Cairns  replied. 

The  Lord  Chancellor  (Lord  Campbell) : 

Having  very  attentively  considered  this  case,  < 
and  since  the  argimient  at  the  Bar,  I  now  take  th< 
view  of  it  as  the  Vice  Chancellor.  The  Plaintiff^fi 
is  most  reasonable,  and  natural  justice  requires 
should  be  conceded.  Still,  if  it  is  opposed  to  any 
lished  rule  of  law,  or  if  it  can  be  admitted  only  by 
ing  a  nice  and  subtle  distinction  between  this  ca 
former  decisions  establishing  a  settled  rule,  it  ov 
be  disallowed. 

But  I  am  of  opinion  that  the  Plaintiff  in  the  j 
suit  cannot  be  considered  the  master  of  a  ship  ask 
a  lien  on  the  ship  or  freight,  for  his  wages  or  his  or 
disbursements  as  master.     He  is  an  agent  who, 
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with  perfect  good  faith  for  the  benefit  of  his  principal^        1861. 
has  in  the  perfonnance  of  a  contract  which  his  principal      Bristow 
has  ratified  and  adopted,  laid  out  sums  of  money,  and    -^hi^ore. 
made  himself  personally  liable  for  other  sums  of  money^ 
and  who  seeks  to  be  repaid  and  indemnified  out  of  a  fund 
which  is  produced  by  the  contract,  and  was  to  come  into 
his  hands. 

This  case  seems  to  me  to  be  very  different  from 
Hustey  v.  Christie  (ti).  Smith  v.  Plummer  (w),  and  the 
other  decisions  relied  upon  by  the  counsel  for  the  Re- 
spondents, **  Here "  (according  to  the  summary  of  the 
case  given  by  the  Vice  Chancellor)  **  the  expenses  in- 
curred by  the  master  were  entirely  and  simply  in  fulfil- 
inent  of  the  charter-parties  he  had  concluded  on  behalf 
of  the  owner  to  fit  up  the  ship  in  a  specified  manner.  It 
was  not  the  ordinary  case  of  expenses  in  certain  general 
repairs  to  the  ship  in  order  to  enable  her  afterwards,  on  a 
charter-party  being  made,  to  earn  freight,  nor  was  it  the 
ordinary  payment  of  wages  to  the  crew  while  earning 
4e  freight  under  the  charter-party.  It  is  a  specific  part 
of  the  charter-party  that  certain  fittings  shall  be  provided 
wd  certain  provisions  supplied.  The  master  has  bought 
Ais  property  on  behalf  of  the  owner.'* 

It  is  admitted  that  the  owner,  if  solvent,  would  be 
liable  in  an  action  brought  against  him  by  the  master  for 
the  amount  of  these  disbursements,  and  of  the  bills 
"'awn  by  the  master  upon  the  owner  which  the  owner 
accepted.  But  as  by  the  terms  of  the  charter-parties  the 
master  was  himself  to  receive  the  freight,  has  he  not  an 
^^uitable  lien  on  the  fund  before  i  tcomes  into  the  owner's 
hands  ?  This  fund  is  the  produce  of  the  advances  of  the 
'^ter,  and  of  the  money  raised  by  the  bills  of  exchange 

(ii)  0  Eaat,  426.  (9)  1  B.  &  Aid.  575. 


tlie  amount  of  the  freight,  minus  the  deduc 
master's  difibursemeota  and  liabilities  under  ' 


To  have  the  benefit  of  this  dedncdon,  i 
have  been  no  occasion  for  a  plea  of  set  off,  tb 
money  had  and  received  being,  (as  Lord  Mi 
accustomed  to  say),  in  the  nature  of  a  bill 
The  money  being  receiTed  by  the  master,  he 
had  a  legal  lien  upon  it  in  his  hands ;  I  diinl 
equitable  lien  upon  it  (that  is  to  say,  be  ha 
right  to  be  pud  out  of  it)  while  it  was  in  1 
the  Lords  of  the  Admiralty,  as  stake  holder 
when  it  has  been  paid  by  them  into  court. 

If  euch  would  have  been  the  rights  of 
between  him  and  his  solvent  owner,  can  thei 
prejudiced  by  the  mortgage  of  the  ship  or 
quent  bankruptcy  of  the  owner?  Neither 
gagees  nor  the  aesignees  of  the  bankrupt  can 
than  was  beneficially  in  the  bankrnpt;  ani 
only  a  right  to  the  freight  subject  to  the  m 
legal  or  equitable,  or  (in  other  words)  snbj 
right  set  up  by  this  bill,  that  out  of  the  frdg^ 
the  master  should  be  pud  and  indemnified. 

Neither  want  of  prudence  nor  of  good  fii 
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safely  resorted  to.    But  if  this  course  would  have  been        1361. 
both  safe  and  practicable,  why  was  he  not  to  avail  him-     Brutow 
adf  of  the  means  he  enjoyed  of  raising  the  money  without   WmnioRx. 
paying  maritime  interest,  and  incurring  the  heavy  ex- 
penses of  hypothecation  ?     The  owner  could  not  complain 
of  a  proceeding  which  was  more  advantageous  to  him, 
and  still  less  can  the  mortgagee  whose  prior  incumbrance 
would  have  been  postponed  to  the  bottomry  bond. 

In  short,  it  seems  to  me  that  the  Plaintiff's  claim  rests 
on  the  well  established  general  principles  of  the  law  of 
principal  and  agent,  and  that  it  is  not  opposed  by  any 
oase  hitherto  decided. 

I  must  express  this  opinion  with  diffidence,  knowing 
that  it  ie  contrary  to  that  of  a  noble  and  learned  Judge 
whose  authority  I. so  much  respect;  but  entertaining  it 
▼ery  clearly,  it  is  my  duty  to  offer  my  humble  advice  to 
your  Lordships  that  the  decree  appealed  against  be 
leTereed. 

Lord  Cranworth : 

If  the  question  in  this  case  had  been,  what  it  was  sup- 
posed to  be  in  the  argument  below,  namely,  whether 
tke  master  had  a  lien  on  the  freight  of  the  ship  for  ex- 
penses and  liabilities  incurred  by  him  in  fitting  it  up 
Md  in  providing  necessaries  for  the  voyage,  I  should 
have  agreed  with  my  noble  and  learned  friend  whose 
decree  is  now  under  review,  that  the  equity  insisted  on 
^  not  exist.  The  law  has  long  been  settled  that  the 
''WBter  has  no  lien  on  the  ship  or  freight  for  his  wages,  or 
for  any  ordinary  expenditure  he  may  have  made,  however 
"^ocessary  that  expenditure  may  have  been ;  and  a  court 
^f  eqmty  cannot  on  such  a  point  go  beyond  the  law. 
^ut  the  question  here  is  not  as  to  the  master's  right  by 
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1861.  way  of  lien  on  the  general  freight,  but  as  to  his  riglitJ 
Bristow  under  the  two  contracts  entered  into  by  him. 
Whitmore.  ^^®  question  is  whether  the  Kespondents,  now  clam- 
ing under  the  owner,  can  insist  on  receiving  from  the 
Admiralty  the  gross  sum  payable  by  that  Board  free 
from  all  charges  upon  it ;  or  whether  out  of  that  gn» 
Biuu  the  Appellant  is  not  entitled  to  be  indemnified  b 
respect  of  the  outlay  and  liabilities  incurred  by  hin 
under  the  two  contracts.  My  opinion  is  that  the  Bespon- 
dents  are  only  entitled  to  the  net  amount,  after  satisfyii^ 
all  claims  of  the  Appellant  in  relation  to  the  fitting  o] 
of  the  ship,  and  providing  necessaries  for  the  voyage, « 
far  as  relates  to  the  two  contracts. 

The  ground  on  which  I  rest  this  opinion  has  no  rrfer 
ence  to  any  law  peculiarly  applicable  to  shipping.  M] 
conclusion  would  have  been  the  same  if  the  contracts  hn 
been  to  do  any  other  act  as  agent  for  another  person. 

The  principle  which  must,  I  think,  govern  this  case  i 
one  of  universal  application ;  namely,  that  where  a  oon 
tract  has  been  entered  into  by  one  man  as  agent  fo 
another,  the  person  on  whose  behalf  it  has  been  mad 
cannot  take  the  benefit  of  it  without  bearing  its  borthent 
The  contract  must  be  performed  in  its  integrity.  Her 
the  Appellant,  as  agent  for  the  owner  now  represented  b; 
the  Respondents,  stipulated  for  certain  benefits  m  con 
sideration  of  certain  burthens  which  he  undertook  t 
bear,  and  certain  labours  which  he  undertook  to  perform 
If  he  had  authority  to  enter  into  such  a  contract,  tb. 
principal  is  of  course  bound.  K  he  had  not  authoritj 
then  the  principal  may  repudiate  the  contract ;  but  b 
cannot  take  that  part  of  it  which  is  beneficial  to  his 
without  performing  that  which  is  onerous. 

The  fallacy  of  the  argument  of  the  Respondents  lies 
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n  treating  the  Hen  claimed  by  the  Appellant  as  a  lien        IS6U 
>n  the  freight  of  the  ship.     It  is  no  such  thing.     Such  a      Bristow 
lien,  if  it  existed,  would  extend  to  the  freight  payable  in   "w^hitiiore. 
lespect  of  the  merchandise  on  board,  as  well  as  to  the 
imns  payable  by  the   Admiralty  under  the  contracts. 
Bat  on  that  freight  the  Appellant  has  no  claim.     His 
lights  are  confined  to  that  which  is  the  fruit  of  the  con- 
tracts into  which,  on  behalf  of  his  owner,  he,  whether 
with  or  without  authority,  entered. 

According  to  the  true  construction  of  the  contracts, 
fte  person  who  was  to  receive  the  benefit  of  them  was 
the  same  person  who  was  to  bear  their  burthens.  If  the 
owners  were  the  parties  to  receive,  they  were  the  parties 
to  pay. 

Suppose  that  the  contracts  had  expressly  stipulated 
Itki  out  of  the  gross  sums  payable  the  master  should  be 
reimbursed  his  outlay,  and  that  the  balance  only  should 
be  paid  to  the  owners ;  in  such  a  case  the  right  of  the 
master  would  be  clear.  I  see  no  difference  in  principle 
between  that  case  and  the  present.  The  right  of  the 
master  is,  I  think,  implied,  though  not  expressed. 

On  the  first  contract  the  Appellant  must  have  been 
the  party  to  sue  for  the  gross  sum  payable  under  it. 
That  amount  could  only  have  been  recovered  from  him 
by  a  suit  in  equity ;  and  in  such  a  suit  he  would  surely 
bave  been  allowed  to  retain  all  the  outlay  he  had  pro- 
perly made  under  the  contract  for  his  employers. 

The  second  contract  was  not  under  seal,  and  therefore 
tiie  owners  might  themselves  have  sued  and  recovered  the 
whole  sum  payable.     But  I  think  that  on  the  most 

obvious  principles  of  justice  the  Court  of  Chancery  would 

• 

^  such  a  case,  if  a  court  of  common  law  would  not,  have 
pven  to  the  Appellant  the  same  relief  by  way  of  lien  on 
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1861.  the  contract  to  which  he  would  certainly  have  been 
Bristow  entitled  if  it  had  been  under  seal. 
Whitmobb.  ^®  circumstance  that  the  Board  of  Admiralty,  m 
representing  Her  Majesty^  was  the  party  liable  to  make 
the  payment  in  this  case,  does  not  affect  the  principle  (m 
which  the  decision  must  turn.  The  decision  must  be  tbe 
same  as  it  would  have  been  if,  instead  of  contracts  to  con- 
yey  troops  for  the  Crown,  the  contracts  had  bees  to 
convey  workmen  for  some  great  railway  contractor. 

On  this  short  ground  I  think  that  the  decree  complained 
of  ought  to  be  reversed,  and  that  the  decree  of  the  Vkt 
Chancellor  was  right. 

Lord  Wensleydale  ; 

«  My  Lords,  I  am  of  opinion  that  the  decree  of  my  noble 
and  learned  friend  the  late  Lord  Chancellory  ought  to  be 
affirmed. 

Two  charter-parties  were  entered  into  by  the  AppeUan^ 
one  of  them  under  seal,  the  other  not  under  seal  If 
those  charter-parties,  and  the  payments  thereon,  had  been 
transactions  out  of  the  course  of  the  usual  employment 
of  the  ship  without  the  authority  of  the  owner,  express 
or  implied,  the  owner  might  either  have  sued  him  for 
breach  of  duty,  or  might  have  ratified  his  unauthorised 
acts ;  and  if  he  choose  to  pursue  the  latter  course,  and 
adopt  the  charter-parties  as  made  on  his  behalf,  I  do  not 
mean  to  say  that  he  at  the  same  time  would  not  have 
been  bound  to  relieve  the  master  of  the  burden  whidi  he 
incurred  in  entitling  himself  to  receive  the  payments 
under  the  charter-parties.  The  maxim  of  "  qui  seM 
commodum  sentire  debet  et  ontis "  may  apply  to  snch  t 
case. 

But  these  charter-parties  were  assumed  in  the  argo- 
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ment  in  the  court  below^  before  the  late  Lord  Chancellor ,        1^61. 

fa>  have  been  made  in  the  due  coiurse  of  the  employment      Bmstow 

of  the  ship  by  the  master,  and  by  the  owner's  authority,    Whttmorb. 

nd  treated  as  such;  and  no  doubt  it  was  so.     There  is 

■D  averment  in  the  bill,  or  suggestion  on  the  evidence, 

Aat  they  were  entered  into  contrary  to  the  expressed  or 

killed  authority  of  the  owner;  and  if  that  was  essential 

"to  support  the  Appellant's  claim,  on  the  above-mentioned 

principle,  that  fact  should  have  been  averred  and  proved. 

"We  have  then  to  determine  whether  if  these  charter- 

firties  were  made  in  the  due  course  of  the  employment 

tf  the  master,  he  had  any  claim  on  the  money  payable 

uder  them.     I  am  of  opinion  that  he  has  no  claim. 

We  suppose  then,  that  the  owner  gives  the  master 

Affections  to  navigate  his  ship  on  a  seeking  voyage,  to 

tte  on  board  goods  at  any  port  to  be  carried  to  another, 

to  take  troops  and  passengers  with  or  without  the  duty  of 

{toviffloning  them,  and  carry  them  anywhere  he  thought 

pioper,  or  to  sign   bills   of  lading  or    charter-parties, 

mder  seal  or  not  under  seal,  on  behalf  of  his  owner ; 

Would  the  master  have  had  any  right  to  recover  upon  the 

UDs  of  lading  or  charter-parties,  or  to  receive  out  of  the 

iboney  recovered  thereon,  the  amount  of  his  payments, 

or  debts  or  liabilities  incurred  by  him,  on  behalf  of  his 

owner?    K  he  had  no  lien  upon  any  of  those  instruments, 

or  the  money  due  upon  them,  I  cannot  see  what  right 

lie  has. 

Now  it  is  perfectly  clear  that  he  has  no  lien  on  the 
tbip  for  his  wages  or  disbursements,  because  he  holds  it 
Bwrely  as  the  servant  of  his  master,  the  owner,  and  he 
^  no  possession  of  his  own,  as  against  him,  and  there- 
&re  no  lien.  The  law  to  this  effect  has  been  perfectly 
settled  by  the  case  of  Hussey  v.  Christie  («?).     By  parity 

(w)  9  East,  426. 
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B  that  fireight  cannot  be  earned  without  mcuning 
e  expenses  in  fitting  up  some  portion  of  the  ship  in  a 
dcular  manner  for  the  proper  stowage  of  the  goods, 
m  employing  and  paying  extra  men  to  secure  and 
r  them ;  the  amount  to  be  paid  for  freight  being  cal- 
ited  to  cover  not  merely  the  ordinary  expenses  of 
^eyance^  and  a  proportion  of  the  wages,  but  also  these 
ra  expenses.  I  take  it  to  be  dear  that  the  master 
Id  not  hold  the  bill  of  lading  against  his  owners  to 
aburse  himself  what  he  has  paid  for  these  purposes, 
could  have  no  legal  or  equitable  claim  to  have  the 
^t  analysed,  and  have  a  part  set  aside  for  himself, 
is  freight,  or  ship's  earnings,  and  all  equally  the  pro- 

7  of  his  owner,  which  the  master  cannot  detain  from 
.  Suppose  the  goods  carried  are  cattle,  which  require 
ling,  and  the  master  in  taking  his  bill  of  lading  stipu- 

8  for  a  larger  sum,  undertaking  to  supply  food,  and 
s  his  own  money  to  buy  it.  I  take  it  to  be  equally 
r  that  he  has  no  lien  for  that  sum,  though  necessary 
urn  the  freight;  nor  would  it  make  any  difference 

the  instrument  or  agreement  by  which  the  freight 
ipulated  contains  also  the  agreement  to  provide  the 
.  All  is  freight,  all  ship's  earnings,  all  are  the  pro- 
7  of  the  owner,  and  he  has  no  lien  or  claim  upon  any 


1861. 
BaiBTow 

WmmoEB* 


1  the  case  of  a  claim  for  the  passage-money  for  pas- 
^rs  taken  on  board,  I  conceive  it  clear  that  the  same 
applies.  It  makes  no  difference  that  some  additional 
inses  were  to  be  incurred,  nor  that  they  are  stipulated 
by  the  contract;  the  passage-money  is  the  ship's 
ings,  and  belongs  to  the  owner,  without  any  lien  on 
part  of  the  master. 

be  like  reasoning  appears  to  me  to  apply  to  cases  of 
ht  earned  by  charter-party.     The  money  to  be  ren 
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ceived,  though  there  is  Bomething  stipiilated  to  be  done 
besides  the  mere  carriage  of  the  goods  in  order  to  obtain 
it,  is  a  part  of  the  ship's  earnings,  is  all  under  the  d^ 
scription  of  freight;  and  the  master  of  the  ship  being  i 
mere  servant,  and  acting  for  the  benefit  of  the  owner, 
has  no  claim  upon  it 

The  fidlacy  of  the  argument  on  the  other  side  oonmti 
in  taking  the  balance  only,  afler  paying  all  expemn 
necessary  to  earn  the  freight,  as  freight  I  conceive  tint 
the  whole  sum  to  be  received  is  the  freight — it  is  tb 
ship's  earnings ;  and  as  in  the  simple  case  of  freight  doe 
on  a  common  bill  of  lading,  jou  never  deduct  a  pn^ 
tionate  part  of  the  wages  of  the  crew  whose  service  k 
necessary  to  earn  it,  nor  of  additional  aid  from  stnngoi 
in  the  shipping  or  conveying,  nor  of  additional  bulkhei'i 
or  other  alterations  necessary  to  perform  the  contract  <i 
behalf  of  the  owner,  and  allow  the  master  a  lien  pro  taAi 
but  treat  all  as  freight :  so  70U  ought  in  a  more  conqfi* 
cated  agreement  by  charter-party  to  treat  all  as  proviaoa 
necessary  towards  earning  the  freight.  The  sum  receitei 
on  the  charter-party  is  all  freight,  all  the  ship's  eaniiiigi) 
and  not  one  part  repayment  of  expenses,  and  the  net 
freight 

It  is  very  true  that  on  one  charter-party,  tiiat  undtf 
seal,  the  master  alone  could  sue ;  but  he  sues  as  agents  fif 
and  on  behalf  of  his  employer,  the  owner,  on  that  instm- 
ment,  and  has  no  right  to  claim,  as  against  his  emidojtff 
any  part  B7  taking  the  security  under  seal  to  \mA 
he  cannot  give  a  right  to  a  lien  on  the  freight  which  dis 
relation  between  himself  and  his  owner  disallows.  U^ 
recovers  the  amount,  the  owner  may  sue  for  it,  and  Ae 
master  may  set  off  the  sums  paid ;  but  that  is  not  becsitfS 
any  part  is  his  own,  or  he  has  a  right  to  hold  it,  hoX\^ 
cause  the  law  allows  a  set  off  of  one  debt  against  anotktf 
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ir  the  obTioos  purpose  of  avoiding  circuity  of  action.     It 
odd  not  be  deducted  unless  under  a  plea  of  set  off. 
I  think  it  therefore  clear^  that  the  master  has  at  law  no 
en  upon  the  ship  or  upon  the  freight^  whether  receivable 
pder  an  ordinary  bill  of  lading,  or  under  a  simple  charter- 
)iij,  in  the  master's  or  the  owner's  name,  or  under  one 
bich  stipulates  that  certain  expenses  should  be  incurred 
eparatory  to  the  service  contracted  for,  as  in  this  case. 
As  far  as  relates  to  freight  the  term  ^^  lien"  is  a  figura- 
'e  expression,  meaning  that  he  has  a  right  to  insist  upon 
seiving  it  himself,  or,  when  received,  to  retain  any  part 
pay  his  wages,  or  repay  his  disbursements. 
This  rule  of  law  has  been  established  for  very  wise 
lions,  in  order  to  preserve  the  legal  possession  of  the 
nel  and  its  control  and  management,  and  its  earnings, 
•11  times  to  the  owner,  which  would  be  seriously  inter- 
«d  with  if  the  master,  who  is  a  mere  servant  and  not 
•gent,  in  the  more  extended  sense  of  the  word,  could 
tain  either  the  ship  or  its  earnings,  on  pretence  of  any 
im  of  his  own. 

U  this  be  the  law,  and  it  is  not  to  be  disputed,  it 
^ems  the  relation  of  employer  and  servant.  Both  know 
it  under  the  ordinary  contract  of  employment  the 
ter  has  no  right  to  detain  the  freight  to  satisfy  any 
bt  to  him  from  his  employer,  and  it  would  be  against 
)  implied  contract  between  them  for  the  servant  to  set 
such  a  claim. 

I  understand  that  my  noble  and  learned  friends  admit 
It  at  law  the  master  has  no  claim  on  the  ground  of  a 
Q»  but  insist  that  he  has  an  equitable  claim  in  this  case 
have,  out  of  the  sum  paid  into  court  by  the  Lords  of 
I  Admiralty  on  the  contract  made  with  them,  as  agent 
the  owners,  so  much  as  he  has  expended  in  performing 
condition  on  which  it  became  due. 

E  £  2 
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ments  oi  an;-  Kitia.  j.aere  secma  to  me  lo 
ciple  in  sach  a  propoaition,  DOr  has  any  aui 
uted  to  support  it. 

If  tLe  parties,  owner  and  servant^  had  agre 
to  allow  such  a  right  to  detain  the  ahip  01 
course  it  would  have  been  vaUd ;  but  if  thei 
agreement,  it  seems  to  me  an  extraordinary 
to  say  that  the  master  could  so  pvc  it  to  himi 
and  indeed  agwnst,  the  consent  of  die  owi 
ployer.  If,  indeed,  he  were  to  make  a  spe 
with  the  freighter,  that  the  amount  of  the  n 
pended  should  be  pud  to  him,  not  to  Ins  own* 
the  freight^  so  that  as  to  that  part  of  the  stipn 
for  carriage  the  contract  was  with  the  mas 
owner  would  have  no  claim  on  that  part; 
alone  could  recover  it  on  his  own  acoounti  ta 
look  to  his  owner  for  reimborsonent,  becaoi 
for  an  advance  of  money  would  not  have  bi 
his  owner.  It  is  not  very  likely  that  it  shoii 
the  ordinary  course  that  the  master  would  pi 
a  stranger  rather  than  his  own  employer, 
ever,  there  is  no  such  contract — ^it  is  merely  1 
behalf  of  the  owner,  in  the  maater'B  name- 
master  expended  any  money  in  perfbiming 
made  in  behalf  of  the  owner,  he  would  have  i 
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not  fiscover  any  principle  which  should  give  him  any         ^^l- 
qmtable  claim  for  it  Bkoiow 

Lord  CheJmrford: 

lij  Lords^  I  should  feel  great  doubt  as  to  the  pro- 
priety of  mj  decision  in  this  case^  opposed  as  it  is  to  the 
opnions  of  three  of  my  noble  and  learned  friends^  for 
"wbose  judgment  I  entertain  the  most  sincere  respect^  if 
it  were  not  sanctioned  hj  ray  noble  and  learned  friend 
(Lord  Wensleydale\  whose  high  authority  upon  every 
Inmch  of  law  has  been  so  long  and  so  justly  acknow- 
ledged. After  again  carefully  considering  the  subject^  I 
still  think  that  the  view  which  I  originally  formed,  and 
▼hich  my  noble  and  learned  fnend  has  so  clearly  and  so 
itnmgly  maintained,  is  the  correct  one. 

It  is  necessary  to  bear  in  mind,  that  upon  the  argu- 
ment before  me  it  was  not  disputed  that  the  master  had 
•ttthority  to  engage  the  vessel  for  the  purpose  of  carry- 
ing troops,  and  that  it  was  necessary  to  fit  and  victual 
tiw  vessel  in  a  proper  manner  for  that  purpose.     This 
^  appear  firom  the  report  of  the  case ;  and  my  judg- 
ment proceeded  entirely  upon  this  ground.     I  advert  to 
thism  the  outset,  because  both  my  noble  and  learned 
friends  who  have  addressed  your  Lordships,  appear  to  me 
ttther  to  have  overlooked  this  admission,  or  not  to  have 
given  sufficient  effect  to  it.     My  noble  and  learned 
fiiend,  the  Lord  Chancellory  asks  whether  the  owner  can 
leek  the  benefit  of  the  contract  which  he  has  adopted^ 
and  repudiate  that  term  of  it  by  which  the  master  was  to 
receive  the  freight  from  the  Admiralty  ?    But  if  the 
naster  was  acting  within  the  scope  of  his  authority  in 
ntering  into  the  contract,  it  is  incorrect  to  talk  of  the 
wner  having  adopted  it;  he  is  bound  by  it  the  moment 
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it  is  concluded  by  his  authorised  agent,  and  he  has  no 
option  on  the  subject.     My  noble  and  learned  friend 
(Lord  Crantcorth)  says,  "  If  he  (the  master)  had  aotho- 
rity  to  enter  into  such  a  contract,  the  principal  isof  coone 
bound.     If  he  had  not  authority,  then  the  prindpal  mtj 
repudiate  the  contract ;  but  he  cannot  take  the  part  of  it 
which  is  beneficial  to  him,  without  performing  the  part 
which  is  onerous."    Upon  which  it  may  be  observed  thii 
the  latter  alternative  is  excluded  by  the  admisaon  that 
the  master  had  the  requisite  authority;  and  as  to  the 
former,  the  question  in  the  case  is  not  whether  the  owner 
was  bound  by  the  contract  (which  it  is  agreed  that  be 
was),  but  what  were  the  rights  of  the  master  under  the 
contract,  by  which,  as  an  authorised  agent,  he  bound  hii 
principal  ?     If  the  master  had  exceeded  his  authority  in 
entering  into  the  contract,  I  should  have  agreed  with  my 
noble  and  learned  friends  that  as  the  owner,  if  he  pleased, 
might  repudiate  it,  if  he  chose  to  adopt  it  he  must  take 
it  as  a  whole,  and  that  he  was  not  at  liberty  to  accept  the 
benefit  and  refuse  the  burthen. 

My  noble  and  learned  friends  say  that  this  case  must 

be  determined  upon  the  general  law  of  agency,  and  that 

the  Appellant  cannot  be  considered  as  the  master  of  a 

ship  asking  for  a  lien  on  the  ship  or  freight  for  his  wages 

or  his  ordinary  disbursements  as  master.     But  I  would 

respectfully  ask  why,  if  the  authority  for  entering  into 

the  contract  was  that  which  was  conferred  upon  him  by 

the  owner  having  appointed  him  to  be  the  master  of  the 

ship,  that  only  agency  which  could  possibly  exist  between 

the  parties  is  to  be  excluded  ?     The  agency  of  masters  of 

ships  differs  from  that  of  other  agents  in  this  respect,  that 

those  agents  when  they  have  expended  money  upon  any 

thing  at  the  request  of  the  owner,  are  entitled  to  retidn 
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it  until  their  demand  is  satisfied ;  but  the  law  of  England,         }^; 
mto  the  policy  of  which  it  is  useless  to  inquire,  refuses  to      Bristow 
Ik  master  of  a  ship  any  lien,  either  upon  the  ship  or  the    Whitmobi, 
freight,  for  disbursements  which  he  has  made,  or  for  * 
liabilities  which  he  may  have  incurred,  towards  the  pro- 
secution of  the  voyage  for  which  the  ship  is  engaged. 

But  it  is  said  that  the  payments  made  in  this  case,  and 
the  liabilities  incurred,  were   not  of  the  character  of 
(tfdinary  disbursements.     And  my  noble  and   learned 
friend^  the  Lord  Chancellor^  quotes  with  approbation  the 
distinction  asserted  by  the  Vice  Chancellor  between  this 
and  the  former  cases  in  which  the  master's  lien  was 
denied.    His  Honor  says  it  was  not  the  ordinary  case 
of  expenses  in  certain  general  repairs  to  the  ship  in  order 
to  enable  it  afterwards,  on  a  charter-party  being  made, 
to  earn  freight,  nor  was  it  the  ordinary  payment  of  wages 
^  the  crew  while  earning  the  freight  under  the  charter- 
Pwiy.    I  have  endeavoured  over  and  over  again  to  com- 
prehend the  distinction  which  is  here  relied  upon.     Is  it 
^correct  to  say,  that  where  a  person  has  authority  to 
enter  into  an  agreement  on  behalf  of  another,  he  has 
^cidentally  also  the  power  to  bind  his  principal  to  things 
^*uch  are  necessary  for  the  performance  of  that  agree- 
ment ?    The  ship  was  here  engaged  by  the  authority  of 
*®  Owner  for  a  special  service  which  could  not  be  accom- 
)li8t^^  j  without  an  alteration  of  its  fittings.    What  rea- 
on^ble  distinction  can  be  suggested  between  disburse- 
^^^t«  which  are  made  to  adapt  the  ship  to  this  particular 
roy^g^  and  an  outlay  upon  repairs,  or  money  expended 
for  stores  or  provisions  upon  any  other  voyage  for  which 
^^  ship  may  be  engaged. 

My  noble  and  learned  friend.  Lord  Cranworth.  cou- 
riers that  there  is  a  fallacy  in  the  argiunent  of  the 
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1861.        Respondents^  in  treating  the  lien  claimed  as  afien 
Brutow      freight.     He  says,  if  it  was  it  would  extend  to  the  &ugkt 
WamcoRB.    ^BjA^e  for  the  merchandize  on  board ;  bnt  that  llie 
'  Appellant's  rights  are  confined  to  that  which  is  the  finiit 
of  the  contracts  which  on  behalf  of  his  owner  he,  with  or 
without  authority^  entered  into.     It  is  quite  immateriil 
by  what  name  the  money  upon  which  the  claim  arises  is 
designated ;  whether  it  is  to  be  called  fireight  or  passage- 
money,  or  more  generally  ''the  earnings  of  the  Aif.* 
The  same  rule  will  apply,  and  the  master  can  haven 
specific  claim  upon  it  as  against  his  owner  to  whom  it 
belongs  under  the  contract. 

It  is  unnecessary  to  consider  what  would  be  the  rigliti 
of  the  parties  either  upon  the  receipt  of  the  freight  by  As 
master,  or  in  the  event  of  an  action  being  brought  npoi 
the  contracts,  because  we  are  dealing  with  what  nrartb 
regarded  as  unpaid  freight,  upon  which  the  respective 
rights  of  the  parties  are  to  be  determined*  The  mort- 
gagees of  the  ship  claim  the  amount  widiout  any  dedao- 
tions;  the  master  insists  that  he  is  entitled  not  only  to 
be  repaid  out  of  the  money  the  sums  which  he  disbunei 
but  also  to  be  indemnified  out  of  the  same  fund  against 
any  claims  and  demands  upon  the  bills  by  which  k 
incurred  liabilities  for  the  owner.  He  is  virtually  there- 
fore claiming  a  lien  upon  this  portion  of  the  earnings  of 
the  vessel.  It  seems  to  be  considered  by  my  two  noUe 
and  learned  friends  that  the  master  has  in  this  caseiB 
equitable  right  to  be  reimbursed  and  indemnified  out  of 
the  monies  brought  into  court,  as  distinct  from  a  cUi^D 
of  lien  at  law.  But  I  cannot  find,  however  reaBOwUc 
and  consonant  to  natural  justice  it  may  appear  that  the 
master  should  be  protected  against  liabilities  whid  he 
may  have  incurred  in  respect  of  a  contract  entered  iottf 
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r  the  benefit  of  his  owners^  that  equity  ever  Interposed        1861. 

his  favour  on  this  ground.     And  it  appears  to  me  that     Bristow 

would  make  a  serious  Inroad  upon  the  doctrines  of  the    WarpiioRE. 

vr  88  to  the  relation  of  owners  and  masters  of  ships,  if 

iiere  the  law  says  the  master  shall  have  no  lien,  equity 

sre  to  step  In  and  give  him  one. 

The  case  of  Httssey  v.  Christiey  which  is  very  like  the 

esent,  seems  strongly  to  repudiate  such  a  distinction 

tween  law  and  equity.     There  a  bill  was  filed  by  the 

ister  of  a  ship  to  restrain  the  assignees  of  the  owner 

m  disposing  of  the  ship  and  cargo  until  his  claim  upon 

rtam  bills  of  exchange,  which  he  had  drawn  for  the 

irpo8e  of  raising  money  for  the  repairs  of  the  ship,  was 

St  satisfied.     The  Lord  Chancellor ^  considering  it  to  be 

tirely  a  legal  question,  sent  the  case  to  the  Court  of 

ing's  Bench  for  the  opinion  of  the  judges,  who  certified 

It  the  master  had  no  lien  for  the  debts  thus  Incurred, 

lich  appears  to  have  settled  the  question  In  equity. 

As  I  have  already  stated,  I  can  see  no  sound  distinc- 

Q  between  disbursements  of  one  sort  or  another  where 

are  equally  necessary  to  the  performance  of  the  par- 

ular  voyage  contracted  for.     Nor  does  there  appear  to 

any  ground  for  saying  that  there  Is  a  difference  be- 

een  ihe  legal  and  the  equitable  rights  of  the  master 

der  contracts  entered  into  which  are  binding  upon  the 

ner.     And  therefore  I  can  see  no  sufficient  ground  for 

inglng  the  opinion  which  I  originally  formed  upon  the 

e,  and  I  think  that  the  decree  ought  to  be  affirmed. 

Lord  Kingsdown : 

Ky  Lords,  It  is  impossible  for  me  not  to  entertain 
at  doubts  in  a  case  on  which  opposite  opinions  have 
n  expressed  by  my  noble  and  learned  friends,  and' 
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especially  when  my  noble  and  learned  friend  who  decidec 
this  case  below  adheres,  on  reconsideration,  to  the  judg 
ment  which  he  then  pronounced,  a  circumstance  whid 
adds  to,  instead  of  diminishing  the  weight  of  his  authority. 

On  the  general  rules  of  law  there  is  no  difficulty.  Il 
is  clear  that  the  master  of  a  ship  has  not,  by  law,  an] 
lien  upon  the  freight  for  advances  which  he  may  make 
on  account  of  the  ship.  On  the  other  hand,  it  is  equaUj 
clear  that  if  a  trustee  incurs  expenses  in  the  execution  oi 
his  trust,  he  is  entitled  to  retain  them  out  of  the  trnsl 
property.  If  an  agent  makes  a  contract  on  behalf  of  U 
principal,  whether  with  or  without  authority,  the  prinr 
cipal  cannot  at  once  approbate  and  reprobate  it  H( 
must  adopt 'altogether  or  not  at  all;  he  cannot  at  the 
same  time  take  the  benefits  which  it  confers,  and  rept 
diate  the  obligations  which  it  imposes. 

In  this  case  the  master  of  the  ship  makes  a  contract  oi 
behalf  of  the  ship,  which  as  it  seems  to  me  was,  priad 
facie^  ultra  vires.  He  coidd  not,  I  think,  by  virtue  d 
his  general  authority  as  master,  engage  to  alter  the  ship 
and  bind  his  owners  to  pay  for  the  alteration.  He  doe? 
however,  undertake  to  do  so  :  he  incurs  very  heavy  ex 
penses  in  the  alterations,  and  enters  into  engagement 
for  paying  the  expenses  to  be  incurred  in  provisionin 
and  conveying  large  bodies  of  troops,  and  for  the  pei 
fonnance  of  those  engagements  he  binds  the  ship,  or, : 
other  words,  the  owners. 

The  contract  is  performed.     To  be  a  beneficial  one 
must  of  course  cover  all  the  expenses  incurred  in  pe 
forming   it,  including   the   expenses  of  the  alteration 
The  owner,  or  what  is  the  same  thing,  the  mortgage 
adopts  the  contract;  and  what  he  now  insists  on  is 
effect  a  right  to  receive  the  money  earned,  leaving  tl 
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agent  to  pay  the  expenses  hj  which  the  earnings  were 
acquired. 

It  18  said  that  the  master  must  be  presumed  to  have 
liad  authority  to  make  the  contract ;  if  he  had,  that  cir* 
emnstance  would  in  my  mind  make  no  difference,  for  he 
would  equally  be  entitled  in  that  case  to  the  rights  which 
I  think  the  contract  gives  him. 

Upon  one  of  these  contracts,  that  which  is  under  seal, 
the  money  earned  could  have  been  recovered  only  in  an 
action  brought  in  the  name  of  the  master ;  and  I  have  no 
idea  that  if  the  master  had  received  the  money,  or  had 
been  required  to  permit  the  use  of  his  name  for  the  pur- 
Mee  of  recovering  it,  a  court  of  equity  would  have 
iffi)rded  any  assistance  to  the  owner,  except  upon  the 
enns  of  fully  indemnifying  the  master  against  all  the 
NiTments  which  he  had  made,  and  all  the  liabilities  which 
le  had  incurred. 

Upon  the  whole,  it  seems  to  me  that  the  judgment  of 
he  Vice  Chancellor  was  correct. 


41» 

1861. 
Bbistow 

Whrvobb. 


Decree  or  Order  appealed  from  varied ;  cause  remitted 
rith  declaration. 

Lords'  Journals,  30  April  1861. 


r 
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1861. 
Maroh  19, 21,  H.  E.  Hall       -        -        -        -     Appellant. 

Apnl20.  W.  H.  Warben         -        -        •     JRespoJUknt 

rM^'        In  ooDstraing  the  autograph  will  of  an  illiterato  man,  the  qmI 
^t^^^o^         meaning  of  technical  language  may  be  disregarded,  bat  no  wm 
M  ^n  which  has  a  clear  and  definite  operation  can  be  stmck  oat 

**  Said,**  ^  testator  gare  all  his  real  and  personal  estate  to  his  execaton:  Am 
mentioned  a  specific  hoossy  7h  Q^^mU  Road,  BaftrntOer,  wUek  k 
gaye  to  the  inhabitants  of  B.,  to  foand  a  charitj,  directed  Hm 
executors  to  call  a  meeting  of  the  inhabitants,  to  appoint  tnutM 
to  cany  his  scheme  into  execution,  named  his  godson,  W,  H.  W^ 
to  be  one  of  the  trustees,  leaying  to  the  inhabitants  to  diooaea 
many  more  as  they  pleased ;  and  then  said,  in  the  erent  of  tin 
inhabitants  not  being  willing  to  carry  out  the  scheme,  ^  I  will  tint 
all  my  taid  property  so  given  to  said  chsrity  shall  absolutfi^  1» 
long  to  my  said  godson,  TF.  H.  W.**  He  afterwards  made  sqm 
pecuniary  gifts,  and  devised  leasehold  and  freehold  booses  finr  fift 
to  different  persons ;  each  house,  on  the  death  of  the  devine^  bd«g 
given  to  the  '*  residuary  legatee  or  legatees^'  for  the  charity.  Ai  tow 
fi!eehold  house  alone,  4,  Dtmglat  Plaee^  there  was  a  gift  of  it  to 
W.  H.  W.  for  life,  then  to  the  trustees  of  the  charity ;  butikoiU 
there  be  no  charity  established,  then  td  W.  H.  W.  aboolotofy. 
The  gifts  to  the  charity  being  contrary  to  the  Statute  of  Mort- 
main, no  meeting  of  inhabitants  was  called,  nor  were  any  trmtM 
appointed : 

Held  {Dub,  Lord  WendeifdaUi)^  affirming  the  decree  of  Vice  ChiB- 
cellor  Woody  that  on  the  general  failure  of  the  gift  to  the  cbaritj, 
the  gift  over  took  effect ;  and  therefore,  in  the  case  of  the  hooM 
No.  4,  Douglas  Places  W,  H.  W.  became  entitled  to  it  absolatelj. 

But  Held  also,  so  far  reversing  the  decree  of  the  court  below,  that 
W.  H,  W,  was  only  entitled,  in  addition,  to  the  house  71 1  (Jmoi'i 
Roctdy  BajfsuHUer,  for  that  the  words  **  all  my  said  property  if 
given  **  must  be  restricted  to  that  house,  and  did  not  affect  the 
general  property  of  the  testator,  as  to  which  he  must  be  treated  « 
having  died  intestate. 

The  AUomey  General  v.  Hodgson^  15  Sim,  146  ;  and 
Philpoit  V.  St,  Otorg^s  Hospital^  21  Beat,  134,  questioned. 
The  costs  were  ordered  to  come  out  of  the  estate. 

William  Hall^  of  71,  Queen's  Road,  BayswaUr 
(a  person  possessed  of  considerable  real  and  personal  pro- 
perty, but  very  illiterate),  made  his  own  will.    It  was 
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ited  17  January  1853,  and  the  parts  material  for  con-  IBOI* 
deration  were  in  the  following  terms :  ^^  I  will  and  be-  Hall 
aeath  all  my  real  and  personal  estate^  of  whatever  kind      -v^^^^ 

may  be  possessed  of,  to  William  Unsworth  of  &0.5 
fr.  John  Atkinson  of  &o.,  to  be  my  executors  of  this  my 
wSL  And  I  do  appoint  the  said  Messrs.  Unsworth  and 
yUnson,  their  executors,  &c.,  my  executors  and  admi- 
DBtntors  to  this  my  will." 

^I  will  that  my  freehold  house.  No.  71,  Qtieen^s  Road, 
BagiwaUr,  be  given  to  the  inhabitants  of  Bayswater  to 
bond  a  lying-in  assilem  for  unmaried  whomen,  or  poor 
QMiied  whoman,  if  there  is  more  than  three  beds  to  spare. 
I  iriU  that  there  shall  be  no  paid  parson,  priest,  or  chap- 
Ba  whose  services  is  not  given  gratis,  attend  the  said 
■nilem.  I  will  that  the  same  be  cald  HalFs  Maternal 
Ainlem  for  Unmarried  Whoman.  I  will  that  my  said 
neeators  do  call  a  meeting  of  the  nabours  and  enabitants 
of  one  mile  round  the  said  house,  as  soon  as  convenient^ 
to  appoint  a  committy  and  trustees  to  carey  out  the  same. 
I  doo  appoint  my  godson  Wm.  Hall  Warren  one  of  the 
Baid  trustees,  leaving  to  the  enhabitants  to  make  choice 
of  88  maney  more  as  they  may  please.  But  in  the  event 
of  die  Baid  enhabitants  not  appointing  a  committy,  or  not 
^f^S&sig  to  carey  out  the  same  schem,  I  then  will  that  all 
^y  said  property  so  given  to  said  Maternal  Betreat  or 
-'jing-in  Assilem  shall  absolutely  belong  to  my  said 
^^n  William  Hall  Warren.    Aind  I  will  that  the  deeds 

^d  house  be  given  to  said  trustee  or  trustees.    I 

^  that  said  trustee  or  trustees  be  my  residarey  legatees 

tliis  my  wilL"    He  then  gave  certain  specific  legacies 

^oney;  then  he  gave  unto  ^^  Mary  Ann  Hall  my 
^hold  house.  No.  10,  Pickering  Places  Bayswater^  for 
-^  natural  life,  and  after  her  decease  to  my  residuary 
^tee  or  legatees  for  asylum  above  mentioned."    This 
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1861.  sort  of  bequest  was  several  times  repeated,  as  to  other 
Hall  houses  and  other  persons  (one  of  the  instances  was  a  gift 
Wab&bv  ^^  ^'  Pichmng  Place,  to  W,  H.  Warren)  in  the  same 
words.  The  will  then  went  on :  '^  I  will  that  my  freehold 
house.  No.  4,  Douglas  Place,  Baytwater,  unto  fVm,  HaB 
Warren  for  his  natural  life,  and  after  his  decease  to 
ihe  trustees  of  the  Betreat,  Maternal,  above  named,  and 
should  there  be  no  such  trustees,  then  I  give  the  same 
absolutely  to  the  said  Wm.  Hall  WarrenJ"  He  then 
gave  other  pecuniary  legacies ;  then  a  house  for  life  to 
Henry  Hall  (then  in  Australia),  and  after  to  the  trustees 
of  the  asylum ;  then  other  houses  to  the  trustees,  and 
10  il  to  each  of  his  servants. 

The  testator  died  23  October  1856.  A  suit  was  in- 
stituted on  behalf  of  Henry  Edward  Hall,  the  testator^s 
heir  at  law,  and  the  prayer  of  the  bill  was  that  it  might 
be  declared  that  the  devise  of  the  testator's  freehold 
house.  No.  71,  Queen^s  Road,  Bayswater,  for  the  purpose 
of  founding  a  lying-in  asylum,  and  the  several  other  de- 
vises and  bequests  for  the  like  purpose,  in  the  testator's 
will  contained,  were  illegal  and  void,  and  that  the  testa- 
tor died  intestate  as  to  the  real  and  personal  estate 
included  in  the  said  several  devises  and  bequests;  and 
for  direction  accordingly. 

Preliminary  inquiries  were  directed,  and  the  chief 
clerk  made  his  certificate  as  to  the  particulars  of  the 
estate  of  the  deceased,  and  to  the  fact  that  no  meeting 
of  the  inhabitants  had  ever  taken  place.  The  cause 
came  on  before  Vice  Chancellor  Sir  fV.  P.  Wood,  who 
on  16  July  1858  made  a  decree  declaring  that  the  gift 
over  took  effect,  and  that  William  Hall  Warren  ws« 
entitled  to  the  whole  of  the  residuary  real  and  personal 
estate  of  the  testator,  including  71,  Queen^s  Road,9sA 
4,  Douglas  Place,  and  other  the  freehold  and  leasehold 
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koTuee  devised  for  the  purposes  of  the  Maternal  Betreat^        ^B6l. 
jubject,  &c.  to  the  life  interests  therein.  Hall 

The  appeal  was  against  this  decree.  Wabkbk. 

Mr.    RovndeU  Palmer  and    Mr.    Osborne  for  the 
Appellants : 

Nothing  goes  over  to  the  Respondent,  W.  H.  Warren^ 
upon  the  £ulure  of  the  charity,  for  the  gift  over  is  only 
locording  to  the  words  in  the  will  to  take  place  on  the 
refaial  of  the  inhabitants  to  appoint  a  committee,  or  to 
cany  out  the  scheme.  That  is  a  condition,  and  it  has 
not  been  performed.  This  resembles  the  case  of  the 
Attorney  General  v.  Hodgson  (a),  where  the  testator  only 
spoke  of  the  gift  to  the  charity  not  being  conveniently 
carried  into  effect ;  the  gift  was  void,  as  being  contrary 
to  the  Mortmain  Act,  and  the  gift  over  failed.  Phi/pott 
T.  St,  George^s  Hospital  (J)\  is  to  the  same  effect.  So 
are  Swayne  v.  Smith  (c),  and  Williams  v.  Chitty  {d).  The 
testator  here  having  specified  this  one  cause  of  failure, 
no  other  can  be  added  for  the  purpose  of  eifectuating  the 
gift  over.  An  alternative  gift  over  cannot  take  effect  by 
hnplication  if  a  previous  positive  gift  over  does  not  That 
^  a  principle  on  which  Wing  v.  Angrave  {e)  must  be  taken 
to  have  proceeded.  Here,  too,  the  condition  on  which  the 
pft  over  was  supposed  capable  of  failing  has  never  been 
performed.  No  meeting  has  been  called,  and  there  has 
Dot  been  any  refusal  of  the  inhabitants  to  carry  the 
•chemeinto  effect.  The  person  claiming  the  gift  over 
^■^  show  his  title  to  it ;  he  cannot  claim  in  disherison 
^  the  heir  unless  by  doing  so.  [The  Lord  Chancellor  : 
^8  that  always  so  ?  In  Jones  v.  Westcomb  (J),  the  event, 
^  Words  provided  for,  did  not  happen,  yet  the  gift  over 

fa)  15  Sim.  146.  (e)  8  H.  L.  Gas.  183. 

(b)  21  Beav.  134.  (/)  Prec.  in  Ch.  316.  1  £q. 

(e)  1  Sim.  &  St.  56.  Cas*  Abr.  246^ 

[d)  dyes.645. 
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1861.  was  held  good].  Substantially  the  event  there  pro 
Hall  for  did  happen ;  there  was  a  failure  of  issue,  thong 
Wabbbk  ^  ^^^  ^^^^™  anticipated.  Here  the  fulure  took 
from  something  which  was  quite  different  in  sub 
from  that  which  had  been  anticipated.  The  differc 
explained  by  Lord  Chancellor  Brougham  in  Mac 
V.  Sewell  (ff\  where  he  was  commenting  on  Jc 
Westcomb  and  Murray  v.  Janes  (A).  And  in  W\ 
v.  Chitty  (t),  where  the  two  states  of  circums 
could  not  be  treated  as  being  the  same  in  substa 
was  held  that  the  gift  over  did  not  take  effect. 

But  assuming  that  tiie  gift  over  may  take  effect 
general  failure  of  the  charity,  then  it  is  dear  tl 
only  property  (in  addition  to  the  house  in  Douglas . 
which  the  Bespondent  can  claim  on  such  failure 
house  No.  71,  Queen^s  Road.  That  house  is  th( 
other  property  distinctiy  given  to  the  Respondent 
charity  should  not  be  established ;  it  is  the  only  pr 
given  to  the  Maternal  Betreat  previously  to  the 
duction  of  the  gift  over,  and  it  is  specifically  and 
sively  referred  to  by  the  words  "my  said  prop 
given"  to  the  Maternal  Betreat.  In  true  consti 
of  language,  those  words  can  only  apply  to  thi 
house,  for  none  other  had  then  been  given  to  the  B 
The  gift  in  the  first  clause  of  the  will  of  all  his  pr 
to  his  executors,  and  the  subsequent  constituting  o 
his  residuary  legatees,  cannot  extend  the  force  o 
words,  for  it  is  to  be  observed,  first,  that^  after  1 
thus  disposed  to  his  executors  of  all  his  property  in  i 
he  gives  away  every  particular  portion  of  it  to  s 
legatees ;  and  next,  that  money,  which  is  part  c 
general  gift,  is  also  specifically  given,  and  of  course 
away  for  ever.  His  intention  was  that  all  his  h 
after  the  life  interests  in  them  had  expired,  shoi 

(g)  2  Myl.  &  Ke.  215.      (h)  2  Ves.  &  B.  313.      (f)  3  Ves, 
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applied  to  the  purposes  of  the  Retreat,  but  he  never         1861- 
povided  for  the  disposal  of  them  in  any  other  manner.         Hall 
Ab  to  them,  therefore,  the  charity  having  failed^  he  must      Wabbek. 
be  taken  to  have  died  intestate.     There  is  here  no  ex- 
piesB  gift  over  of  the  general  residue,  and  none  can  be 
implied.    To  imply  one^  would  be  to  make  a  new  will 
&r  tlie  testator. 

Mr.  Bolt  and  Mr.  De  Gex,  for  the  Respondent : 

The  whole  scheme  of  the  will  must  be  considered. 
Being  so,  it  is  clear  that  the  whole  of  the  property  given  to 
the  Maternal  Retreat  was  intended,  if  that  charity  could 
not  be  established,  to  go  to  the  Respondent.  The  words 
here  are  sufficient  to  exclude  the  claims  of  the  heir  and 
next  of  kin.  The  Attorney  General  v.  Hodgson  and 
At^pott  y.  St  Georffe^g  Hospital  cannot  be  supported. 
But  Abbott  Y.  Middleton  (j)  is  a  decisive  authority  that 
wordB  as  they  stand  in  a  will  need  not  necessarily  be 
taken  as  they  stand,  but  may  be  transposed,  or  rejected, 
^  others  supplied,  so  as  to  effectuate  the  intention  of 
^G  testator.     Here  the  Respondent  was  specially  ap- 

P^ted  by  the  testator  to  be  one  of  the  trustees  of  the 

• 

"^nded  charity.  If  no  others  were  appointed,  the 
*°*rity  waa  to  fail,  and  then  all  the  property  would  go  to 
^^  Respondent.  No  other  trustee  was  appointed.  He 
**®B  the  residue  as  trustee ;  it  is  vested  in  him.  [The 
^^ti  Chancellor:  He  is  called  trustee,  but  that  is  merely 
^  designation  as  a  person  to  carry  the  charity  into 
'"^t.  If  there  is  no  charity  there  is  no  trustee.]  The 
*^^ty  is  to  fail  if  no  others  are  appointed ;  but  that  one 
^^  Appointed  at  all  events,  and  the  property  is  vested  in 
""^  The  intention  is  shown  beyond  all  doubt  by  the 
^^ise  of  the  house,  4,  Douglas  Place,  which  is  given  to 

ij)  7  H.  L.  Cas.  68. 

Vol.  IX.  p  p 
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1861.  the  Respondent  for  life,  at  his  death  to  the  trustees,  bnl 
Hall  if  there  shall  be  none,  then  to  the  Respondent  absolutelf. 
WARBBir.  ^^  ^^  ^^  whole  scheme  of  the  will,  and  to  dedan 
the  testator  intestate  as  to  the  properly  intended  to  go 
to  the  Retreat,  would  be  to  defeat  the  general  intention 
of  the  will,  an  intention  shown  not  only  in  the  geneni 
words,  but  specially  manifested  in  this  particular  devise. 
The  whole  purpose  was  gift  to  charity  or  gift  to  godson. 
The  testator  never  intended  the  Respondent  to  be  a 
trustee  for  the  next  of  kin,  but  only  for  the  charity,  tnd 
if  that  could  not  take  effect,  the  property  was  to  de- 
Yolye  on  himself. 

As  to  the  other  point.  Wing  v.  Angrave  does  not  affiwt 
this  case.  There  it  was  held  that  you  might  reject  one 
alternative  without  adopting  another,  for  there  might  be 
a  third  proposition  arising  on  the  failure  of  either  of  Ae 
other  two,  and  as  to  that  third  there  could  be  no  proof 
whatever  whether  the  event  had  occurred.  But  AlMt 
v.  MiddUton  showed  that  the  whole  scheme  of  the  wiD 
was  to  be  considered,  and  particular  expressions  in  it  so 
construed  as  to  give  it  effect. 

Mr.  Palmer y  in  reply : 

Abbott  V.  Middleton  is  not  in  point  There  the  wiD 
began  with  a  clear  gift,  which  was  not  afterwards  as 
clearly  taken  away.  There  is  nothing  of  the  kind  here,  as 
to  the  whole  property,  which  was  not  given  to  the  Eeqwn- 
dent,  but  to  the  trustees  of  the  will,  and  if  the  inhabitants 
had  declared  their  willingness  to  carry  the  scheme  into 
effect,  but  had  not  appointed  additional  trustees,  there 
would  not  have  been  any  forfeiture.  There  is  no  dis- 
tinction in  the  will  between  the  Respondent  and  the 
other  trustees ;  he  is  merely  the  one  appointed  by  the 
testator ;  the  others  are  to  be  appointed  by  the  inhabi- 
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its.  That  the  testator  made  no  distinction  between  1861. 
em  is  shown  by  the  often-repeated  phrase  *^  trustees  Hall 
med  for  the  said  Maternal  Hetreat."  Wabjrbn. 

The  Lord  Chancellor  (Lord  Campbell) : 

My  Lords,  the  first  question  which  arises  upon  this  SO  April, 
peal  is  ^^  whether,  according  to  the  true  construction  of 
3  will  of  William  Hall,  the  gifts  over  to  the  Respon- 
Dt  Wi  H.  Warren^  comprehend  more  than  the  two 
uses,  No.  71,  QueevUs  JRoad,  Bayswatery  and  No.  4, 
mglas  JPlace,  Bayswater,  expressly  devised  to  him  upon 
contingency  connected  with  the  charity  which  the 
tator  wished  to  found." 

The  Vice  Chancellor  has  decided  that  such  gifts  over 
nprehend  the  whole  of  the  testator's  residuary  real 
i  personal  estate. 

The  testator  appears  to  have  been  an  exceedingly 
terate  man ;  and  the  rules  of  grammar  and  the  usual 
ruling  of  technical  language  may  be  disregarded  in 
Qstroing  his  will.  But  we  cannot  strike  out  from  his 
11  any  word  which,  standing  where  it  is,  has  a  clear  and 
finite  operation  in  the  disposal  of  his  property. 
The  will  contains  these  provisions  [His  Lordship  read 
em.    See  ante,  p.  421]. 

It  is  said  that  by  the  words  in  the  will  all  his  real  and 
inonal  property  first  given  to  trustees  and  not  after- 
Krds  specifically  disposed  of  will  pass  to  the  Respondent, 
ow  it  seems  to  me  utterly  impossible  that  the  word 
*id "  in  the  limitation  over  to  William  Hall  Warren 
^  refer  to  **  all  my  real  and  personal  estate  of  whatever 
nd "  given  to  the  trustees,  for  it  is  not  generally  "  all 
Y  said  property,"  but  *^  all  my  said  property  so  given 
said  Maternal  Retreat"  The  Vice  Chancellor,  think- 
g  that  he  can  put  a  meaning  on  the  word  '^  so "  con-* 

F  F  2 


428  CASES  IN  THE  HOUSE  OF  LORDS. 

1861.  sistent  with  his  construction,  seems  to  allow  that  the 
Hau.  word  "swd"  must  be  struck  out  of  the  will;  but 
Waxbxk  Although  it  is  only  a  monosyllable,  I  confess  that  b  my 
opinion,  this  proposal  can  as  little  be  carried  into  effect^ 
88  the  proposal  to  annihilate  '^  space  and  time."  There 
are  no  other  words  of  gift  to  William  Hall  Warren  ex- 
cept of  the  house  No.  4,  Douglas  Place,  BaystDoUf^  the 
express  limitation  of  which  to  him  in  fee,  should  there  be 
no  trustees  elected,  would  have  been  unnecessary,  if  the 
previous  residuary  limitation  could  have  the  proposed 
meaning  ascribed  to  it. 

It  is  argued  that  the  testator  did  not  mean  to  die  in- 
testate as  to  any  part  of  his  property,  and  that  he  ahows 
a  ^'general  intent"  that  not  only  the  two  houses  specifi- 
cally given  to  William  Hall  Warren^  but  that  all  the  pro- 
perty given  for  the  benefit  of  the  charity,  failing  the 
charity,  should  go  to  William  Hall  Warren.  Even  if 
there  were  not  other  words  in  the  will  not  quite  in  hiu^ 
mony  with  this  supposed  '^  general  intent,"  I  think  thit 
to  give  the  proposed  effect  to  it  would  be  at  variance 
with  the  rule,  that  "  the  heir  at  law  is  not  to  be  disin- 
herited unless  by  express  words  or  necessary  implica- 
tion"; that  is  to  say,  by  a  will  clearly  indicating  the 
intention  of  the  testator  to  leave  his  property  to  some 
one  else.  If  there  are  words  in  a  will  which  raise  a 
doubt  as  to  the  amount  of  interest  given  to  a  devisee  or 
legatee,  the  Court  must  put  a  construction  upon  them 
and  give  effect  to  them,  unless  they  are  wholly  insensible; 
but  where  there  is  uncertainty  whether  the  property  has 
been  devised  or  bequeathed  away  from  the  heir-at-law  or 
next  of  kin,  the  wise  course  has  been,  to  let  the  property 
go  as  the  law  directs  in  cases  of  intestacy. 

On  the  second  question  raised  by  this  appeal, "  whether 
William  Hall  Warren,  under  the  construction  gifcn  i^ 
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ur,  takes  the  absolute  interest  in  the  two  houses         \^- 
I9  on  failure  of  the  prior  limitation  in  £Eivour  of        Hall 
ity,**  I  entirely  agree  with  the  Vice  Chancellor ;      Wabkuc. 
[er  that  the  charity  did  not  take  effect,  because 
ise  of  the  houses  for  the  foundation  of  a  lying-in 
was  void  by  the  Statute  of  Mortmain.     The 
had  never  beard  of  this  statute,  and  he  was  not 
f  any  obstacle  that  could  prevent  the  hospital, 
i^as  to  perpetuate  his  name,  being  established, 
the  inhabitants  of  the  parish  not  appointing  a 
tee,  and  not  being  willing  to  carry  out  the  scheme. 
8  clear  that  if  the  hospital  was  not  established,  he 
d  that  the  two  houses  should  belong  to  his  godson, 
I  Hall  Warren, 

as  gravely  argued  at  your  Lordships*  Bar,  that 
tator  wished  the  opinion  of  the  inhabitants  of 
iter  to  be  taken  on  the  expediency  of  establishing 
ipital,  and  that  a  resolution  of  the  parish  in  the 
e  was  the  condition  on  which  William  Hall  Warren 
take  the  two  houses.  But  I  apprehend  that  the 
of  the  foundation  of  the  hospital  was  the  contin- 
»n  which  he  intended  his  godson  to  take,  whatever 
)e  the  cause  of  that  failure ;  and  that  the  charity 
failed,  the  godson  was  entitled  as  if  the  prior 
on  had  been  for  life  to  a  person  who  had  pre- 
d  the  testator.  If  it  can  be  supposed  that  the 
meant  the  limitation  over  to  take  effect,  only  in 
nt  of  the  preceding  limitation  failing  in  one  par- 
way,  this  may  be  considered  to  be  strictly  a  con- 
uid  unless  the  condition  is  fulfilled  the  limitation 
Is;  but  it  is  quite  clear  that  the  testator  here 
I  conditional  limitation  over  on  the  failure  of  the 
nitation,  howsoever  that  failure  might  happen, 
leading  case  on  this  subject  your  Lordships  are 
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^^^  well  aware  is  Curitis  v.  Coponius,  reported  by  Cieero  [k\ 
Hall  which  was  foUowecf  by  Janes  v.  Westcomb,  before  Lad 
Wabbbit.  Har court,  and  I  hope  that  the  doctrine  established  by  it 
is  not  to  be  considered  as  oyertamed  by  any  recent 
decision.  In  both  these  cases  the  testator,  believing  Ui 
wife  to  be  enceinte,  devised  his  estate  to  the  chiM  en  vemt/t 
sa  mere,  and  if  such  child  should  die  under  age,  thenoyet 
The  wife  was  not  with  child,  and  the  question  nUt 
whether  the  devisee  over  should  take.  Held  to  be  i 
conditional  limitation  on  there  being  no  child  of  the  b&et 
by  his  wife  that  should  reach  majority.  There  wu  no 
such  child,  and  therefore  the  devisee  over  was  entitled. 

In  the  present  case  the  prior  limitation  became  alx^ 
tive  by  the  Statute  of  Mortmiun,  and  the  limitation  over 
takes  effect 

I  do  not  think  it  necessary  to  travel  through  tiie  kog 
list  of  cases  of  this  class  which  are  collected  by  Hr. 
Jarman  in  his  valuable  Treatise  on  Wills  ( YoL  2,  p.  M7 
et  seq,\  from  which  the  same  doctrine  may  be  deduced, 
or  to  examine  the  two  cases  of  the  Attorney  Generals* 
Hodgson  (7)^  before  the  Vice  Chancellor  of  England,  and 
Philpott  V.  St.  Georgis  Hospital,  before  the  present 
Master  of  the  Rolls  (m),  which  rather  startled  the  Ffe 
Chancellor  in  this  case.  With  great  deference  I  thmlH 
enough  to  say  that  these  two  cases  are  rather  to  be  dis- 
tinguished from  the  cases  to  which  I  have  referred,  or  tW 
they  are  not  to  be  considered  binding  authorities. 

I  must,  therefore,  advise  your  Lordships  to  affirm  the 
decree  appealed  against,  as  to  the  two  houses  specificaDy 
devised  to  the  Respondent ;  but,  in  favour  of  the  heir-st- 
law,  to  reverse  the  decree  as  to  the  rest  of  the  property. 

(k)  Referred  to  at  length  by     Angrave,  8  H.  L.  Cas.  183. 200. 
Vice  Chancellor  Wood,  4  Kay  &         (I)  15  Sim.  146. 
Johns.  603.    See  also  Wing  v.        («»}  21  Beav.  134. 
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Lord  CranwoTth:  1661. 

U7  Lords;  in  this  case  it  mighty  perhaps^  be  sufficient  ^'^^ 
or  me  to  say  shortly^  that  I  concur  in  the  result  at  which  Wajulbit. 
Bj  noble  and  learned  friend  on  the  woolsack  has  arrived, 
ii  patting  a  construction  on  the  wills  of  illiterate  persons, 
Iwearely  penned,  it  can  rarely  happen  that  the  decision 
rill  Berre  as  a  guide  to  others  in  the  discharge  of  similar 
Inties  afterwards,  and^  therefore,  in  deciding  such  ques- 
ioDB  in  a  Court  of  Appeal,  the  main  reason,  or  one  of  the 
nun  reasons,  for  doing  more  than  simply  affirming  or 
Bvereing  the  decree  brought  under  review  is  wanting. 
Int  it  would  hardly  be  respectful  to  the  very  eminent 
ndge^  from  whom,  in  this  case,  I  differ,  or  satisfactory 
)  the  Respondent,  whose  interests  are  materially 
fected,  if  I  did  not  shortly  state  the  grounds  on  which 
le  opinion  I  have  formed  rests. 

THth  respect  indeed  to  the  two  houses,  I  concur  with 
e  Vice  Chancellor  in  thinking  that  the  right  of  the 
sspondent  is  clear.  In  support  of  his  title  it  is  not 
cessary  that  he  should  rely  on  the  principles  established 

the  cases  of  Jones  v.  Westcomb  {n)  and  Avelyn  v. 
ird  (0),  for  in  the  present  case,  the  contingency  on 
ich  these  houses  are  given  to  the  Respondent  has 
ually  occurred  in  the  very  terms  in  which  it  is  indi- 
ed  by  the  testator.  The  inhabitants  have  not  appointed 
onmiittee,  and  there  are  no  trustees  of  the  projected 
'lum.  It  is  immaterial  to  consider  why  there  has  been 
committee,  or  why  there  have  been  no  trustees.  The 
itingency  on  which'  the  houses  are  given  to  the 
si>ondent  has  actually  happened,  though  it  may  be  not 

the  reason  which  he  contemplated.     If  the  inhabitants 

ft)  Piea.  inChan.3]6 ;  1  Eq.  Cas.  Abr.  245. 
o)  1  Ve«.  420. 
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1861.  had  met  and  appointed  a  committee  and  trustees,  and  tbe 
Hall  charity  had  failed  merely  because  the  gift  was  ycid  xxakt 
WiJLRsr.  ^^^  Hardmcke*Q  Act,  then  would  have  arisen  Ihe  quel- 
tion,  whether  the  prindple  of  the  cases  I  haye  refemd 
to  did  not  govern  the  present  case;  I  incline  to  ihiakit 
would ;  but  no  such  question  can  arise  where,  as  in  tUi 
case,  the  exact  contingency  indicated  by  the  testator  Iw 
happened.  As  to  these  houses,  therefore,  I  think  d» 
decree  below  was  correct. 

But  as  to  the  rest,  which  constitutes  the  great  bulk  of 
the  testator's  property,  I  cannot  assent  to  the  views  of  tbe 
Vice  Chancellor.  His  Honor  was  of  opinion,  that  whm 
the  testator,  in  the  event  of  the  inhabitants  not  appoint* 
ing  a  committee,  willed  that  all  his  said  property  so  pm 
to  the  Maternal  Betreat  should  absolutely  belong  to  tbe 
Respondent,  he  might  be  considered  to  have  intended  not 
only  the  house.  No.  71,  which  he  had  expressly  pvea 
for  the  Maternal  Betreat,  but  also  the  general  re&dne 
of  all  his  real  estate.  I  cannot  adopt  such  a  constmctkm 
of  the  testator's  language.  I  cannot  discover  anything, 
either  in  the  part  of  the  will  which  precedes  the  gift  of 
the  house.  No.  71,  to  the  Respondent,  and  which  hu 
been  cited  at  length  by  my  noble  and  learned  friend,  or 
in  what  follows  that  gift,  showing  that  the  testator  in- 
tended to  give  anything  besides  the  house.  The  expres- 
sion "  All  my  said  property  so  given  to  the  Maternal 
Asylum,"  certainly,  according  to  its  natural  construction} 
points  only  to  the  house.  He  had,  it  is  true,  previously} 
by  a  general  devise,  given  all  his  real  and  personal  estate 
to  his  executors,  and  if  the  gift  to  the  Respondent  had 
been  of  "  all  my  said  property,"  it  might,  perhaps  have 
been  successfully  contended  that  those  words  must  be 
referred  not  to  the  immediate  antecedent,  a.  e.,  the  house} 
No.  71  only,  but  to  the  beneficial  interest  in  all  his  real 
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ot  otherwise  disposed  of.    But  the  words  follow-        1^^« 
words  '^  all  my  said  property,"  namely  the  words        Hau. 
en  to  the  said  Maternal  Betreat,"  define  exactly     Wabkeh. 
18  to  be  the  extent  of  his  bounty,  and  limit  the 
ty  of  the  expression  ''all  my  said  property,** 
»  Chancellor  understood  the  words ''  so  given^  as 
;,  given  by  my  will  in  the  same  maimer  as  the 
(fo.  71,  was  given,  t.e.,  given  to  the  asylum  on 
Q  of  the  inhabitants  appointing  a  committee  and 
And  he  therefore  considered  that  the  gift 
e  taken  to  comprise  the  numerous  other  houses, 

the  subsequent  parts  of  the  will,  to  the  asylum, 
)  expiration  of  previous  life  estates  in  them  given 
ent  relations  or  friends  named  in  the  wilL 
lOrds,  I  think  if  we  were  to  adopt  this  constmc- 

should  be  acting  in  contravention  of  the  well 
Tde  that  the  heir  at  law  is  not  to  be  disinherited 
where  the  property  of  his  ancestor  has  been 
md  unambiguously  ^ven  away  from  him. 
lonor  considered  it  plain  that  the  testator  £d  not 
to  die  intestate  as  to  the  bulk  of  his  property, 
y  he  did  not ;  most  persons  when  they  make  a 
ind  to  dispose  of  all  they  possess.  But  it  is  not 
to  be  satisfied  that  intestacy  was  not  intended. 

be  shown  distinctly  that  some  person  has  been 

the  place  of  the  heir.  The  title  of  the  heir  does 
3nd  on  probable  intention ;  and  here  I  seek  in 
r  any  words  showing  that  the  Bespondent  has 
J  the  language  used,  substituted  for  the  heir, 
s  argued  at  the  Bar  that  the  language  of  the  will 
ts  a  dear  intention  to  give  to  the  Respondent  all 
luary  estate  not  taken  by  the  charity,  and  that 
(uch  an  intention  appears,  particular  expresdons 

moulded  so  as  to  carry  it  into  effect    But  this 
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1861.        is  bdgging  ihe  whole  question.    There  is  notibusg  ta  b- 
Hau       dicate  such  general  intention  except  the  very  words  ve 
Wmbxou     ^^^  Galled  upon  to  interpret. 

The  circumstance  that  the  will  sometimes  deacribei 
those  who  were  to  take  after  qpedfic  life  estates  ai, ; 
"  trustee  or  trustees,''  and  sometimes  as  '*  trustees,*  some- 
times as  '^  residuary  legatee  or  legatees,"  and  sometbiNi 
as  *^  residuary  legatee,"  does  not,  I  confess,  influence  mf  \ 
judgment  at  alL  I  am  not  sure  that  it  would  have  dons 
so  even  in  the  well-drawn  will  of  an  educated  man, butk 
such  a  will  as  that  now  before  us,  it  appears  to  me  to  be 
entitied  to  no  wdght  whatever. 

The  result  at  which  I  have  arrived  is  the  same  n  dttt 
already  indicated  by  my  noble  and  learned  friend.  I 
think  that  the  decree  is  right  as  to  the  two  housefly  71, 
Queen^s  Boad,  and  4,  Douglas  Place,  and  wrong  as  to  the 
rest  of  the  property. 

Lord  Wensleydale: 

My  Lords,  two  questions  arise  on  tiiis  appeal  to  your 
Lordships  from  the  decree  of  Vice  Chancellor  Wood. 

The  first,  whether  his  Honor  was  right  in  holding  thai 
the  residue  of  the  real  and  personal  estate  of  the  testator, 
was  by  his  will,  devised  to  the  Hespondent  William  Hall 
Warren^  his  godson ;  and,  secondly,  whether  the  previous 
condition,  on  which  part  of  the  property  was  given  to 
him,  had  happened,  according  to  the  true  intent  of  the 
will. 

On  the  first  of  these  questions,  I  believe  there  is  bo 
difference  of  opinion  among  your  Lordships.  I  entirely 
concur  in  the  advice  given  by  my  two  noble  and  learned 
friends,  who  have  just  addressed  your  Lordships,  io  re- 
verse in  that  respect  tlie  decree  of  the  Vice  Chancellor, 
who  felt,  as  he  says,  greater  difficulty  in  deciding  on  the 
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Ion  of  this  ill-drawn  and  confosed  will^  than  he        18^* 


n  almost  any  other  case  that  he  had  hitherto  had        Hail 


0  donbt  very  obscure^  but  the  established  role  is 
common  law  takes  its  course,  both  with  respect 
iscent  of  real  and  personal  estate,  and  that  the 
kw  and  next  of  kin  respectiyely  take,  unless  the 
is  left  by  express  words  or  necessary  implication 
sr  person,  and  that  the  burden  of  proof  lies  upon 
on.  That  rule  being  kept  in  view,  I  do  not  feel 
:ulty  in  deciding  the  present  case;  and  upon 

considering  all  the  parts  of  the  will,  I  cannot 
ray  to  a  conclusion  that  there  is  in  it  any  dear 
nore  than  certain  defined  portions  of  the  real 
•  the  Bespondent.  There  is  a  gift  of  all  the  real 
onal  property  to  certain  persons  to  be  the  testar 
cutors ;  then  a  gift  of  the  freehold  house.  No.  71, 
Road^  BayswateTy  in  the  first  instance  to  the  in- 
s  of  Bayswater  to  found  a  Lying-in  Asylum,  and 
vent  of  that  gift  failing,  then  *'  all  my  property 
to  the  Lying-in  Asylum^^  is  absolutely  to  belong  to 
on  William  Hall  Wiarren,  the  Respondent.  Here 
y  a  gift  over  of  the  house.  No.  71,  to  him;  but  it 
om  clear  that  the  meaning  of  the  words  used  was 
more.  It  is  possible,  perhaps  indeed,  probable, 
testator  may  have  intended  to  give  more,  but  he 
said  so,  and  we  have  only  to  construe  what  he 
Itten.     The  gift  over  is  limited  to  the  '*  property 

1  to  the  asylum,"  and  certainly  nothing  is  so  given 
the  house.  No.  71. 

n,  the  freehold  house.  No.  4,  Douglas  Place, 
iter,  is  given  by  clear  words  to*  the  Bespondent, 
a  Hall  Warren,  for  life ;  after  his  death  to  the 
9  of  the  asylum,  and  if  there  should  be  no  such 
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1861.       trustees^  then  to  him  absolutely.    So  that  he  is  duAf 
Hau.       entitled  to  a  life  estate^  and  to  the  fee  on  a  cox&tingenef. 
W^LEn.    Whether  that  contingency  has  happened  will  be  to  be 
considered. 

In  the  third  place^  the  leasehold  house.  No.  6,  Fidff' 
ing  PlacBy  is  clearly  given  to  the  Hespondent,  WHSan 
Hall  Warren y  for  life,  but  after  his  death  it  is  to  go  for 
charitable  purposes,  and  that  bequest  oyer  is  yoid. 

As  to  all  the  other  property  of  the  testator,  it  appem 
to  me  that  there  is  no  clear  intention  expressed,  or  tok 
necessarily  implied,  to  ^ve  it  to  any  one  who  can  tabi^ 
and  therefore  the  rule  of  law  must  previul  that  the  rat 
of  the  real  estate  must  descend  to  the  hebvat-lawi  mi 
the  personal  estate  must  go  to  the  next  of  kin. 

Upon  the  second  question  whether  upon  the  traeeoft- 
struction  of  the  will  the  devise  over  of  the  freehold  home 
No.  71,  to  the  Respondent,  and  the  remainder  in  fee  of 
the  freehold  house  No.  4,  Douglas  Place,  have  tika 
effect,  I  have  felt,  and  still  feel,  very  considerable  dooli 
The  question,  I  take  it,  depends  upon  the  constmctioB 
of  the  conditional  clause.  K  that  clearly  requires  a  pff- 
ticular  event  to  occur  upon  which  the  devise  over  b  to 
take  effect,  you  cannot  substitute  another  event  H 
there  is  a  bequest  to  one  on  a  particular  event  happemngf 
and,  failing  that  event,  to  another,  the  latter  could  not 
take  unless  that  very  particular  event  happened. 

Thus  in  the  much  considered  case  of  Wing  v.  Angnm 
(/?),  where  there  was  a  bequest  by  a  wife,  under  a  power 
of  appointment,  to  her  husband,  and  if  he  died  in  her  tf^ 
time  then  over,  it  was  held  by  this  House  that  nnle«it 
could  be  shown  that  the  husband  died  in  the  lifetime  of  ii^ 
wife  the  devisee  over  did  not  take ;  that  the  precise  erent 

(p)  8  H.  L.  Cas.  183. 
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most  be  proved  to  haye  happened^  and  that  the  words        1861. 
eould  not  be  construed  to  mean^  if  the  previous  legacy        Hall 
ihoold  lapee^  however  strongly  one  might  conjecture  that     -ofj^iaxii 
die  testatrix  could  not  have  intended  to  make  the  gift 
over  depend  upon  the  lapse  in  that  particular  way^  but 
to  provide  for  every  case  of  lapse  by  deatL 

The  doubt  in  this  case  is  whether  the  testator  has  not 
imposed  as  a  condition  that  the  executors  should  call 
together  the  inhabitants  (the  legal  construction  of  that 
tenn  probably  is  occupiers  paying  scot  andlot)^  and  upon 
dntcall,  if  they  will  accept  the  bequest^  they  should 
a^int  a  conunittee^  and  carry  out  the  scheme^  and  then 
ditt  die  estate  shall  go  to  the  trustees  of  the  charity ; 
imt  if  not,  in  that  case,  and  in  that  only,  the  devise  over 
to  the  Bespondent  should  take  effect ;  and  I  feel  con- 
aderable  difficulty  in  overruling  or  distinguishing  the 
eases  of  Attorney  General  v.  Hodgson,  before  the  Vice 
Qumeellor  of  England,  and  Philpott  v.  St  Georgia  HoS" 
fital,  before  the  Master  of  the  Rolls. 

But  on  the  other  hand  it  may  be  said  that  as  the  estate 
ii  left  to  the  charity  in  the  first  instance,  the  direction  to 
eill  a  meeting  was  not  an  essential  part  of  the  will,  and 
•8  the  inhabitants  have  never  appointed  a  committee,  or 
taken  steps  to  carry  into  effect  the  bequest,  it  has  failed 
altogether,  and  the  devisee  over  is  entitled ;  and  it  may 
1)6  said,  too,  that  as  the  devise  over  is  only  postponed  in 
iayour  of  a  devise  which  is  nugatory  in  its  very  incep- 
tion, the  will  should  be  read  as  if  that  clause  was  not  in 
HitalL 

Upon  these  grounds,  and  knowing  the  opinion  of  my 
Aoble  and  learned  friends,  I  do  not  think  I  ought  to  dis- 
sent from  their  advice  in  the  construction  of  this  part  of 
the  will 
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18G1.  Lord  Kingsdown : 

^^^  My  Lords^  I  agree  in  this  case  on  both  points  inthmj 

Wambsk.    noble  and  learned  friends. 

On  the  first  point  it  is  unnecessary  to  add  anjtUngto 
what  has  been  said. 

As  to  the  second  pointy  it  appears  to  me  to  be  extremdy 
difficult  to  reconcile  the  case  of  7%^  Attamey-Generd^ 
Hodgson  {q)  with  the  principles  of  former  decidonB  or 
with  the  common  understanding  of  mankind.  The  testir 
tor  gave  money  for  a  charity,  which  the  law  would  not 
permit  to  take  effect,  and  directed  that  ''if  no  such  insti- 
tution could  be  conyenienily  established"  the  monej 
should  be  applied  to  other  charitable  purposes  not  open 
to  objection.  The  first  charity  could  not  be  established 
at  all^  conyeniently  or  inconyeniently.  The  condition,  to 
use  the  words  of  Sir  William  Grant  in  Murraf  ^ 
Jones  (r),  if  there  was  a  condition,  was  more  than  pe^ 
formed.  The  testator  did  not  say«  nor  could  he  intend, 
that  the  gift  over  should  take  effect  only  in  the  event  of 
the  first  gift  being  good  in  point  of  law,  but  also  in  the 
event  of  its  being  held  to  be  subject  to  inconvenience  in 
its  execution. 

The  case  upon  this  point  does  not  seem  to  have  been 
much  argued,  and  probably  the  report  is  not  quite 
accurate.  The  Vice  Chancellor,  after  reading  the  words 
of  the  first  gift,  is  made  to  say,  **  By  those  words  be 
means  that  if  there  is  any  reason  why  his  first  purpo^ 
cannot  be  effected  then  his  second  purpose  shall  be 
effected."  This  passage  would  seem  to  be  conclusive  in 
favour  of  the  establishment  of  the  second  gift. 

The  case  of  Philpott  v.  St.  George*s  Hospital  ($),  was 

(q)  15  Sim.  146.        (r)  2  Ves.  &  B.  313.        (s)  21  Beav.  134. 
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«mded  on  the  decision   in   The  Attorney  General  v.        18W. 
loigton.     There  was  more  to  be  said  in  favour  of  the        Hall 
ecree  in  the  former  case  than  in  the  latter,  because  the     Wabbsn. 
•rtlcalar  events  on  which  the  gift  over  was  to  take 
ffect  were  more  distinctly  specified.    But  I  agree  with 
he  Vice  Chancellor  in  the  opinion  which  he  has  expressed 
a  his  judgment  in  the  present  case,  that  the  authority  of 
hose  cases  cannot  be  maintained  consistently  with  the 
linciples  of  former  decisions. 

In  those  cases,  however,  the  particular  condition  on 
rhich  the  gift  over  was  to  take  effect  had  not  happened, 
lere  it  actually  has  happened.  The  first  p&  is  to  go 
fer  ^in  the  event  of  the  said  inhabitants  not  appointing 
committee,  or  not  willing  to  carry  out  the  said  scheme." 
^0  committee  has  been  appointed.  Is  it  any  answer  to 
17,  True ;  but  if  a  committee  had  been  appointed,  it 
odd  have  been  nugatory,  for  the  law  would  not  have 
emitted  any  resolutions  of  that  committee  in  favour  of 
6  charity  to  take  effect 
The  other  gift  is  to  take  effect  if  there  be  no  trustees 

the  intended  charity.  There  are  not,  and  by  law 
onot  be,  any  trustees.  The  gift  over  seems  to  me  to 
ive  taken  effect,  whether  we  regard  the  precise  language 
the  particular  clause,  or  the  general  intention  of  the 
stator. 

Decree  appealed  against  varied ;  and  cause  remitted. 
)6ts  to  come  out  of  the  estate. 

Lords'  Journals,  30  April  1861. 
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1861. 


May  2, 3,  e, 
17. 


Infoml, 

Gmtrdian. 

(hurt  of 

Wwri. 

Cmrti3f 

Seukm. 

JwriidieHcn. 

48  (?.  d>  e.  161. 

Cotti. 


Lieut.  Colonel  James  Fbedebick  DudletI  ^     „ 
Cbichton  Stuart       -       -        -        ^jAppeBa^ 

The    Most    Honourable    John    Patbicki 
Cbichton  Stuabt,  Marquis  of  Bjite,[ BespaadaL 
and  Earl  of  Dumfries,  an  infant      -        -J 

(in  the  English  Appeal). 

and 

Major  General  Chables  Stuabt     -        -  AppeUafL 
Lady  Elizabeth  Moobe  ;  Lieut.  Colonell 
James  F.  D.  C.  Stuabt      -        ^       J^Beipmlaix. 

(in  the  Scotch  Appeals). 

An  order  in  Chancery,  on  petition,  oonstitoting  a  gmidimef  M 
in&nt,  makes  that  in£mt  a  ward  of  Court. 

In  cases  relating  to  the  care  of  infiuits,  the  benefit  of  the  infiilli 
the  foundation  of  the  jurisdiction,  and  the  test  of  its  prop* 
exercise.  On  tliis  subject  there  ought  to  be  a  perfect  ledproci^ 
of  action  between  the  courts  of  Engkmd  and  Soctiami^  althoigli, 
as  to  judicial  jurisdiction,  the  two  countries  are  to  each  oUmi 
independent  foreign  countries. 

The  Lord  Chancellor^  though  **Chamce[Un'  of  Great  BrUam^  \m 
only  certain  statutory  powers  in  Scotland^  which  are  not  of  i 
judicial  nature. 

The  48  Geo.  8,  c.  151,  s.  15,  applies  to  judgments  and  orden  in 
regular  suits,  and  not  to  orders  made  with  respect  to  the  custod/ 
of  infants.  The  latter  kind  of  orders  may  be  made  either  on  t 
bill,  or  petition. 

Semble,  that  every  order  respecting  the  custody  of  an  infant,  whetba 
granting  or  refusing  the  petition  as  to  its  custody,  is  to  be  treated 
as  a  final  judgment,  and  therefore  subject  to  appeal. 

A,  was  the  son  of  a  person  who  was  at  once  a  Peer  of  the  VM 
Kingdom^  and  a  Peer  of  Scotland,  A,  was  bom  in  September  1847. 
^.'s  father  liad  estates  in  both  countries,  and  resided  at  intenralsin 
both.  He  died  in  England,  in  March  1848.  ii.'a  mother  wts,  in 
May  1848,  appointed  by  the  Court  of  Chancery  his  guardian,  uA 
^.'s  uncle  (the  heir  presumptive  to  the  title)  was  appointed  Tutor 
at  Law  in  Scotland,  This  appointment  gave  him  no  right  to  the 
custody  of  the  infant's  person,  but  only  conferred  on  him  the 
management  of  the  property  till  the  infaut  should  become  14  years 
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*BmoitiBT  died  in  Scotland/\n  December  lQ6d.  By  the  will         1861. 
>ther,  S,  and  J^f,  were  appointed  guardians,  and  that        ^^^     ' 
!nt  was  confirmed  by  the  Vice  Chancellor,  by  whom  ^^ 

for  the  infant's  education  was  prepared  and  approved  of.         Butb 
en  in  Sccilandy  under  the  personal  care  of  M,    She  pro-     (Marquis). 
)ring  him  to  England  to  be  educated,  as  S.  proposed,  in  — »- 

J  with  the  scheme  of  the  Court  of  Chancery.     She       Stuabt 
lim  to  London^  but  in  consequence  of  disagreements        Moorb 
lerself  and  S.y  suddenly  carried  him  back  to  Scotland,    and  another, 
gs  in  the  Court  of  Session  were  instituted,  to  compel  her 
>  the  custody  of  the  infant  to  6^. ;  but  though  the  Court 
dry  had,  on  the  application  of  1^.,  directed  that  he  should 
t  back  to  England  to  be  educated,  the  Court  of  Session 
id  an  interlocutor,  postponing  the  case  for  nearly  four 
nd  afterwardH  two  other  interlocutors  interdicting  any- 
tever  from  taking  the  infant,  ^  a  domiciled  Scotch  sub- 
of  the  jurisdiction  of  the  Court  of  Session : 
these  interlocutors  were  erroneous ;  that  the  jurisdiction 
art  of  Chancery  over  the  infant  had  been  established  at  a 
;  that  his  mother,  having  afterwards  changed  his  domicile 
id  not  affect  the  matter ;  that  under  such  circumstances 
ion  of  conflicting  jurisdiction  between  the  two  courts 
se,  but  that  both,  representing  the  Sovereign  as  the 
tricB^  were  bound  to  assist  each  other  in  doing  what  was 
to  ensure  the  benefit  of  the  infant,  which  in  cases  of  this 
the  primary  consideration  dominating  all  others. 
BeatUe^  10  Clark  &  Fin.  42,  explained, 
ere  ordered  to  come  out  of  the  estate. 


these  cases  were  called  on,  the  House  directed 
.wo  Appeals  should  be  heard  together,  but  that 
sel  for  the  Appellant  in  the  Scotch  Appeal 
3gin.  There  was  a  question  of  competency, 
had  been  proposed  to  discuss  in  a  preliminary 
their  Lordships  directed  that  it  should  be  con- 
ong  with  the  merits  of  the  case. 

te  Marquis  of  Bute  was  both  a  British  (Mar- 
uie)  and  a  Scotch  peer  (Earl  of  Dumfties).  He 
es  in  both  countries ;  his  Scotch  estates  produced 
:.  GO 
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1861.        a  rental  of  17,000  7.  a  year;  the  rental  of  his  Ei 
Stuart       estates  amounted  to  76,000  /.  a  year.     He  had  mac 
BuTB        houses  in  both  countries,  and  resided  at  different  tin 
(Marquis),     both.     His  son,  the  present  Marquis,  was  bom  in 
^^^^       land,  on  the  20th  September  1847.     The  late  Ma 
V-  died  at  his  English  seat,  Cardiff  Castle,  on  the 

and  another.  March  1848.  Both  the  mother  and  the  diild  were  a 
time  resident  with  the  father  at  Cardiff  Castle. 
father  had  by  his  will  appointed  his  younger  bn 
Lord  James  Stuart,  Mr.  O.  T.  Bruce,  and  Mr.  < 
Macnab  his  executors ;  but  the  will  sud  nothing  i 
the  guardianship  of  the  child.  On  the  3d  May  \i 
petition  in  the  name  of  the  infant  Marquis  was  pres 
to  the  Court  of  Chancery,  praying  for  the  appoini 
of  a  guardian,  and  that  the  mother  might  be  appoi 
An  order  was  made  thereon  by  Vice  Chancellor  E 
Bruce  on  the  10th  May  1848,  appointing  the  motli 
be  the  guardian ;  both  the  mother  and  child  being  a) 
time  resident  in  England.  The  mother  afterwards 
to  Scotland,  and  died  at  Mount  Stuart,  in  the  Isle  of 
on  the  28th  December  1859.  By  her  will,  she  said, 
the  event  of  my  dying  before  my  son  attains  the  a 
2 1  years,  I  recommend  and  trust  that  the  Court  of  ( 
eery  will  appoint  as  his  guardians  Colonel  Charles  Sti 
(now  Major-General  Stuart,  the  Appellant  in  the  S 
appeal),  "  late  of  the  13th  Light  Infantry,  Sir /f 
Hastings  Gilbert,  baronet,  and  Lady  Elizabeth  Mi 
(a  relative  of  the  Marchioness  oiBute,  and  now  one  o 
Respondents  in  the  Scotch  Appeal),  **  whose  near  rela 
ship  entitles  them  to  the  office,  and  in  whom  I  hav( 
most  perfect  confidence."  Sir  F.  Gilbert,  was  then 
has  since  continued  abroad  in  the  di[)loinatic  service 
never  interfered  in  the  business.  An  application 
duly  made  to  the  Court  of  Chancery  by  Major-Ge: 
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Stuart  and  Lady  Elizabeth  Moore  (the  latter  described         1861. 
as  of  Dover  Street,  Piccadilly)  and  by  an  order  of  7  th       Stuart 
February  1860  they  were  duly  appointed  guardians  of       ^^^^ 

tbe  infant  Marquis.      He  and  Lady  Elizabeth  Moore,  (Marquis), 
were  at  that   moment  in  Scotland,     Shortly  after  the      StuIbt 
making  of  this  order  Major-General  Stuart  went  to  Bute       ^^^' 

JuOORE 

to  fetch  the  young  Marquis  to  England,  but  Lady  Moore  ^id  another, 
eanesdy  begged  not  to  be  then  deprived  of  him,  and 
{Homised  within  a  few  days  to  bring  him  to  England. 
Mq'or-General  Stuart  accordingly  returned  without  him. 
On  the  9th  of  March  I860,  Lady  Elizabeth  arrived  at 
Edinburgh,  on  her  journey  to  England,  Letters  fre- 
quently passed  at  this  time  between  Lady  Elizabeth  and 
Major-General  Stuart,  in  which  she  admitted  the  existing 
fcficiencies  of  the  young  Marquis's  education,  and  spoke 
(^  her  intention,  that  he  should  soon  be  at  Huhborne,  the 
residence  of  Major-General  Stuart;  she  finally  fixed 
Wednesday,  28th  March,  as  the  day  of  her  intended 
arrivaL  She  did  not  arrive,  but  on  the  3d  April  the 
Major-General  received  from  Lady  Elizabeth  a  letter, 
dated  2d  April,  in  which  she  said,  ^^  Much  has  passed  in 
my  mind  on  the  subject  of  your  plans  with  respect  to 
Bute.  I  find  that  he  contemplates  leaving  me  with  alarm, 
and  is  so  unhappy  about  it,  that  I  cannot  but  feel  it  is  a 
itep  which  ought  not  to  be  directly  taken  without  any 
ictual  necessity.  I  think  that  Bute  himself  ought  to  be 
consulted  before  we  decide  on  what  is  so  material  to  his 
fiiturp  prospects.  I  therefore  feel  the  absolute  necessity 
rfmy  entirely  giving  up  my  intended  visit  to  Hubbome.^^ 
Major-General  Stuart  wrote  an  answer,  in  which  he  sug- 
gested an  intention  of  applying  to  the  Vice  Chancellor ; 
and  Lady  Elizabeth  replied  in  a  letter,  in  which  she  said, 
**I  agree  with  you,  that  unless  we  could  reconcile  our 

GG  2 


CAS£S  IN  THE  HOUSE  OF  LORDS.  445 

eenred  on  Lady  Elizabeth,  at  an  hotel  in  the  neighbour-        '^^^* 

hod  iji  HditUmrffh,  where  she  and  the  Marquis  were  then  Stuart 
leading.     Lady  Elizabeth  refused  obedience.                  *  Bun 

Lord  James  Stuart,  the  brother  of  the  late  Marquis,  (Marquis). 

bad  been  on  30th  May  1848,  by  letters  tutory,  in  due  form  Stuabt 
constituted  the  tutor  at  law  of  the  infant,  in  Scotland ;       ^  ^* 

MOORB 

and  as  such,  had  the  administration  of  the  real  and  personal   and  another, 
property  of  the  infant  in  Scotland^*  Usque  ad  ejus  legitimam 
^Btatem^  which  by  the  law  of  Scotland  is  14  years  (a). 
On  the  death  of  Lord  James  Stuart,  his  son,  Lieut.  Colonel 
Stitart,  was,  in  November  1859,  appointed  tutor  at  law. 

On  the  18th  July  1860  a  petition  was  presented  to  the 
Court  of  Session  by  Major  General  Stuart,  praying  that 
Lady  EUzabeth  Moore  might  be  ordered  to  deliver  up  to 
him  the  custody  of  the  infant,  in  conformity  with  the 
order  of  the  Court  of  Chancery.    Lady  Elizabeth  ap- 
peared upon  this  petition,  which  was  argued  in  the  Court 
of  Session.     That  court  raised  several  difficulties  as  to 
the  proceedings  in  Chancery  being  sufficiently  authenti- 
cated by  the  documents  produced  from  the  Chancery 
offices ;  and  when  it  appeared  that  the  tutor  at  law  in 
Scotland  was  a  consenting  party  to  the  proceedings  of 
Major  General  Stuart,  the  court  declared  that  he  was 
acting  improperly  in  consenting  to  what  was  in  substance 
an  application  to  allow  the  Marquis  to  be  sent  out  of 
Scotland;  and  that  gentleman  thereupon  thought  himself 
bound  to  adopt  the  suggestion   of  the  court,  and  he 
became  an  opposing  party.     His  opposition  was  formally 
recorded  on  the  minutes.     The  court  then,  on  the  20th 
«^v/y  1860,  made  an  order  appointing  Lady  Elizabeth  to 
answer  the  petition,  and  directing  service  of  the  petition 
iipon  the  tutor  at  law,  and  also  separately  on  the  pupil, 

(a)  See  post,  460  n.  (e).    The  Marquis  would  be  14  years  of  age  in 
^ptember  18G1. 

G  G  3 
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1861.       with  a  view  to  his  being  heard  in  the  matter  through  a 
Stuart       tutor  ad  litem  ;  and  the  case  was  then  adjourned  to  the 
3*'^j.        13th  November  1860.     In  the  month  of  October  I860, 
(Marqais).    Lady  Elizabeth  dismissed  the  acting  tutor  of  the  yoiuig 
Stu^kt      Marquis^  and  leaving  Dumfries  House,  where  (at  the 
^-         desire  of  the  tutor  at  law)  they  were  then  residing,  took 
and  another,  the  infant  to  Rothesay ,  in  the  Isle  of  Bute ;  but,  instead 
of  proceeding  to  the  family  mansion  there,  put  up  at  an 
inn.     Colonel  Stuart,  the  tutor  at  law,  thereupon,  having 
first  secured  the  consent  of  the  Earl  of  Galloway,  pre- 
sented a  petition  to  the  Court  of  Session,  praying  that 
the  infant  might  be  delivered  over  to  his  custody,  to  be 
sent  to  a  private  school  with  the  son  of  the  Earl  of  GW- 
loway,  and  that  an  interim  injunction  might  issue  to  pre- 
vent Lady  Elizabeth  from  interfering  with  or  obstmctbg 
him  in  the  discharge  of  his  duties  as  tutor  at  law.    This 
interim  injunction  issued,  and  the  case  was  reported  for 
the  consideration  of  the  Lords  of  the  second  division  of 
the  Court  of  Session.     General  Stuart  appeared  on  this 
petition,  and  stated  that  he  did  not  oppose  the  sending  of 
the  infant  to  a  private  school  till  the  case  should  be 
heard  and  disposed  of  on  the  merits.     The  tutor  at  law 
alleged,  that,  with  reference  to  his  rights  as  such,  he 
withheld,  until  some  arrangement  should  be  made  as  to 
the  exercise  of  those  rights,  his  assent  to  the  removal  of 
the   infant  to   England.      On  the   20th  November  the 
original  petition  of  General  Stuart  came  on  for  hearing 
in  the  Court  of  Session,  and  an  order  was  made  for 
taking  evidence,  and  a  commissioner  was  appointed  for 
that  purpose.    No  fact  was  in  dispute,  except  the  technical 
proof,  as  to  which  the  Court  of  Session  was  unsatisfiedi 
of  the  proceedings  in  the  Court  of  Chancery.     On  the 
commissioner  arriving  in  England,  Vice  Chancellor  Stuart 
refused  to  make  any  order  for  the  Registrar  to  appear 
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e  the  commissioner,  but  made  an  order  requiring        1861. 
lel  Stuart  (the   tutor  at  law)  to  desist  from  his       Stuabt 
edings  in  the  Court  of  Session,  but  allowed  him  to        g^ 
any  application  to  the  Court  of  Chancery  he  might    {Marquis), 
vised  as  to  the  custody  of  the  Marquis,  or  as  to  the       Stuabt 
\  of  enforcing  the  order  of  the  6th  July.     In  the       ..  ^' 
ime,  the  Marquis  was,  by  authority  of  the  Court   and  another, 
saion,  removed  from  the  custody  of  Lady  Elizabeth 
',  and  permitted  to  be  imder  the  care  of  the  Earl  of 
cay,  with  whom  he  was  then  residing,  and  to  be 
)  the  school  of  Louth,  near  Musselburgh,  under  the 
end  Thomas  Lanff home;  and  all  persons  whatever 
prohibited  from  interfering  with  the  arrangement, 
le  Earl  was  prohibited  from  allowing  the  Marquis 
»ut  of  the  jurisdiction  of  the  Court  of  Session, 
the  4th  February  1861,  the  tutor  at  law  presented 
ion  to  the  Court  of  Session,  praying  it  to  give  such 
directions  as  to  the  court  might  seem  fit,  as  to  the 
ice  and  education  of  the  pupil,  and  as  to  the  pro- 
;s  in  the  Court  of  Chancery  regarding  the  proposed 
1  of  the  pupil  to  England. 

;he  6th  February,  Lady  Elizabeth  Moore  presented 
Court  of  Session  a  note,  stating  that  by  the  death 
lier  relation  she,  Lady  Elizabeth,  had  become  the 
Marquis's  nearest  cognate  on  the  mother's  side 
t  in  Scotland,  and  praying  that  the  proceedings  in 
ry,  which  she  declared  had  been  instituted  with- 
knowledge  or  authority  of  the  Marquis,  should 
ight  under  the  notice  of  the  Court  of  Session 
ler  that  the  interests  of  the  infant  Marquis  might 
prejudiced  by  proceedings  taken  elsewhere  in 
iC.**  Major  General  Stuart  was  then  in  England. 
ourt  of  Session  on  the  next  day,  7  February 
Tonounced  an  interlocutor  which,  reciting,  among 

G  G  4 
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1^-        other  thills,  that  ^  Major  General  Stmari  had  made 

Stuakt       no  appearance^"'  interdicted  Lient.  Colonel  Shutrt  and 

Bun         ^^  £arl  of  Galloway  from  removing  the  Marquis  be- 

(Marquis),     yond  the  jmifldictaon  of  the  coart,  or  to  interfere  in 

Stuakt       <^7  ^^7  ^^  ^  custody^  residence^  and  edocalion,  ss 

y/^'  settled  by  the   orders  of  the  court;   and  interdicted 

and  another.  Major  General  Stuart  from  doing  anjihing  to  remore 

him  oat  of  the  jurisdiction,  or  to  interfere  in  any  waj 

to  prevent  the  previous  arrangement  from  bdng  caixied 

into  full  execution  (a). 

The  cause  was  again  brought  before  Vice  ChanceDor 
Stuart,  who  on  the  9th  February  1861  pronounced 
another  (b)  order  restraining  the  tutor  at  law  from  taking 
any  farther  proceedings  in  the  Court  of  Sesrion,  ezo^ 
with  the  leave  of  the  Court  of  Chancery. 

Major  General  Stuart  appealed  against  these  sevenl 
interlocutors  of  the  Court  of  Session.  Lady  Elixabdk 
Moore  supported  them,  and  appeared  in  opposition  to  die 
English  decrees. 

Colonel  Stuart  appeared  (in  virtue  of  his  office  as 
Scotch  tutor  at  law)  as  an  Appellant  against  the  last 
order  of  the  Court  of  Chancery,  chiefly  on  the  ground 
that  no  order  of  the  Court  of  Chancery  would  exonerate 
him  in  Scotland  from  the  consequences  of  any  breach  ol 
what  the  Court  of  Session  regarded  as  his  legal  duty. 

The  Attorney  General  (Sir  R.  Bethell),  and  Slrfl 
Cairns  (Mr.  Macqueen  was  with  them)  for  the 
Appellant,  Major  General  Stuart  i 

The  Court  of  Session  has  improperly  interfered  witl 
the  course  of  proceedings  in  the  Court  of  Chancery;  il 
has  raised  a  question  of  jurisdiction,  and  framed  its  inter 

(a)  Cases  in  the  Court  of  Session  (2  Series),  vol.  23^  p.  4r[6. 
{b)  2  Giff.  582. 
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on  with  reference  to  that  question^  when  no  other       1801. 
deration  but  that  of  the  infant's  interest  ought  to      Stuart 
guided  its  decision.    The  Court  of  Session  has  un-       3^ 
nately  adopted  what  it  thought  to  be  the  decision    (Marquis). 
hnstan  y.  Beattie  (c)  but  has  mistaken  that  decision.      Stuast 
court  has  thought  that ,  according  to  that  decision,  ^* 

Md  comes  into  this  country  from  Scotland  for  any  and  another. 
orary  purpose,  it  may  be  made  a  ward  of  Chancery, 
detained  here  against  the  ¥rill  of  the  Scotch 
lian  and  the  authority  of  the  Court  of  Session, 
las  applied,  under  opposite  circumstances  in  Scot- 
what  it  deemed  that  case  to  have  decided.  The 
ence  between  the  two  cases  is  this :  here  the  English 
lians  were  clothed  with  the  authority  of  the  Court 
lancery,  in  which  proceedings  were  begun  so  early 
18,  while  there,  the  Scottish  tutors  and  curators  had 
become  so  by  virtue  of  a  private  deed,  and  not  under 
ppointment  of  the  Scotch  court.  Without,  there- 
assailing  the  authority  of  that  case,  it  was  clear  that 
not  furnish  a  precedent  for  the  interlocutor  here ; 
38  which,  as  the  jurisdiction  of  both  coiirts  in  a 
r  like  this  is  derived  from  the  paternal  power  of  the 
sovereign,  it  was  the  duty  of  the  one  to  render 
possible  assistance  to  the  other  in  recognition  of 
uthority  already  possessed  by  it  through  its  exercise 
I  Royal  prerogative.  Had  the  power  of  the  Crown 
is  case  been  first  exercised  in  Scotland,  the  effect 
I  have  been  to  give  to  the  courts  there  the  jurisdiction 
he  infant.  The  Lord  Chancellor,  though  Chancellor 
"eat  Britain,  has  no  judicial  authority  in  Scotland* 
iiere  the  jurisdiction  of  the  Court  of  Chancery  was 
established  in  the  case  of  this  infant  before  any  pro- 
igs  whatever  were  taken  in  Scotland. 

(e)  10  Clark  &  Fin.  42. 


*•  power  to  dispose  of  its  fortune  and  person,  t« 

and  Another,  contracts  to  miirrj,  and  to  select  it8  own  dotnii 
on  Benonal  Belatimu  («).  For  the  infiut's 
and  benefit,  therefore,  he  oqght  to  be  jdaoed 
care  of  Major^-Creneral  Stuart,  his  proper  gtut 
will  see  to  carrying  into  effect  the  scheme  i 
proved  of  by  the  Court  of  Chancery.  Dawttm 
and  Hope  v.  Hope  {g),  which  will  be  relied 

Id)  Bk.  1,  tit.  7. «.  1. 

(«}  1  Fraser,  Put  2,  c.  I.  and  Fart  2,  e.  lU.  s.  ] 
puberes  have  the  same  powen  ai  peraons  of  full  age." 

"  When  a  child  arrivea  at  puberty,  be  is  by  the  Ian 
entirely  free  to  diapoae  of  his  penon  independently  of  ai 
nataral  or  eiviL  He  may  many  or  fix  hie  domicile,  or  i 
may  please,  and  no  guardian  and  no  conrt  of  law  can 
from  going  abroad  or  staying  in  thia  eonntiy,  bowenr  be 
be  the  oppoaite  conrae  from  that  he  propoeea  to  follow.  A 
case,  who  waa  only  12  yean  and  fire  days  old,  and  thend 
fmbei,  was  put  by  her  guardians  at  a  boarding-school  in . 
her  mother  having  married,  a  second  time,  a  gentlemai 
the  daughter  addrewed  a  letter  to  her  guardiani,  inform 
her  reaolntion  to  accompany  her  mother,  and  not  to  go  ti 
ing  school ;  adding,  that  by  law  alie  was  now  become  mt 
own  person.  A  majority  of  the  guardians,  alarmed  at  tl 
pieaented  a  bUl  of  suspension  to  the  court,  praying  for  i 
against  the  daughter  going  atiroad,  and  agiuntt  her  mothe 
other  penon  carrying  her  ont  of  the  jorisdietion  of  the  ( 
case  was  argued  on  written  pleadings,  and  the  oourt 
interdict.  It  waa  olMerred  on  the  bench  that "  the  law 
has  not  conferred  on  curaton  that  controlling  power  otw 
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Uier  side^  have  no  real  application  to  a  case  like  the 
resent 

Mr.  a.  Palmer^  Mr.  Patton  (of  the  Scotch  bar),  and 
[j.  Arthur  ffobhouse  were  with  him,  stated  for  Lieut- 
obnel  Stuart,  that  he  was  willing  to  follow  any  direction 
le  court  might  give  for  the  benefit  of  the  infant,  only 
taring  that  he  might  not  be  put  in  a  position  to  appear 

commit  a  contempt  of  the  Court  of  Session.  They 
bmitted,  on  the  authority  of  Logan  v.  Fairlee  (A), 
at,  even  according  to  English  principles,  some  one 
thin  the  jurisdiction  ought  to  be  appointed  guardian ; 
A  they  suggested  that  the  Earl  of  Galloway,  who 
18  resident  within  the  Scotch  jurisdiction,  ought  to  have 
at  office.  That  was  the  principle  on  which  it  must  be 
Dsidered  that  Johnstone  y.  Beattie  proceeded.  In  Daw- 
I  y.  Jay,  the  court  knew  how  the  child  had  been  brought 

England,  but  that  did  not  preyent  the  court  from 
erasing  its  undoubted  powers  to  keep  it  here  when  it 
18  once  in  this  country.  If  Lady  Bute,  the  mother,  was 
pointed  by  the  Court  of  Chancery,  guardian  in  May  1848, 
nrd  James  Stuart  was,  in  the  same  month  and  year,  ap- 
inted  by  the  Court  of  Session  tutor;  and  Lieut.- 
donel  Stuart,  the  present  Respondent,  succeeded  as  his 
a  and  heir  to  all  his  rights.    The  question  of  precedence 

point  of  time  was  therefore  immaterial.  [The  Lord 
hoMceUor :  If  there  is  anything  in  the  dates  of  the  trans- 
lion,  he  was  first  made  a  ward  of  Chancery,  directly  after 
B  fiither's  death.]  There  was  here  no  sufficient  English 
mcSle  to  justify  the  interference  of  the  Court  of  Chan- 
ry.  The  case  of  Potinger  y.  Wightman  (t)  shewed  that 
e  mother  had  power  to  change  the  domicile  of  the  infant, 
id  here  that  had  been  done  by  Lady  Bute  before  her 


1861. 


SrUABT 
9. 

Bute 
(Marquifl). 

Stuabt 

MooaB 
and  anothar. 


ifi)  Jacob,  193. 


(t)  3  Mer.  67. 
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ras  not  the  payment  of  money  into  court  that  gave        1^- 

jmisdiction^  but  only  afforded  the  means  of  exercising       Stuart 

«)].     The  same  rule  existed  in  Scotland,     In  JErskine^s       Bute 

rinciples  of  the  Law  of  Scotland''  (n)  it  is  said,  « If   (Marguia). 

minor  chooses  to  be  under  the  direction  of  curators,      Stuabt 

must  raise  and  execute  a  summons  citing  at  least  two  ^* 

the  next  of  kin  to  appear  before  his  own  judge  ordi-  and  another. 

y,  &C.,"  which  shows  that  a  formal  proceeding  is 

iessary.    It  does  not  appear  here  that  the  Marquis  was 

pilarly  made  a  ward  of  Chancery. 

The  authority  for  what  has  been  done  in  the  Court  of 

Mon  in  this  case  is  the  decision  of  this  House  in 

ikuttme  v.  Beattie  (o).    But  even  if  that  case  is  deemed 

»  bave  gone  too  far,  or  to  be  inapplicable,  that  of 

koDtan  v.  Jay  is  not  impeached.     There  the  removal  of 

le  in&nt,  already  subject  to  guardianship,  created  by 

le  American  courts,  took  place  in  the  face  of  a  promise 

I  the  contrary,  and  the  removal  was  to  a  country  in 

^hich  the  infant  had  no  property,  yet  it  was  sustained  by 

he  courts  here,  and  the  infant  was  stayed  in  this  country, 

nd  not  allowed  to  be  taken  back  to  America.    Johnstone  v. 

Wfif,  though  differences  of  opinion  did  exist  in  it, 

toceeded  on  principles  previously  recognised  in   JEx 

^rte  Watkins  (/?),  and  afterwards  in  Dawson  v.  Jay. 

Krtfan  V.  The  Earl  of  Sunderland  (y)  shews  that  the 

lowers  of  the  English  and  the  Scotch  courts  may  co- 

^  and  that  if  the  person  is  within  the  jurisdiction  of 

%er,  that  court  may  lawfully  deal  with  him  without 

Uig  subject  to  the  interference  of  the  other. 

m)  See  the  cases  collected  1  Madd.  Ch.  Pr.  (Tit.  In&nts),  p.  397, 

H  which  it  appears  that  the  jurisdiction  was  exercised  on  petition 

in  there  was  no  property,  or  only  Tery  little  ;  but  where  it  was 

liderable,  a  bill  was  required  to  be  filed. 

0  Bk.  1,  tit.  7,  8. 6.  {q)  Morr.  Dicty.  4596.   Craigie 

»)  10  Clark  &  Fin.  42.  &  Stewart  454. 

9)  2  Ves.  470. 
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1861.  There  was  no  sufficient  proof  in  Scotland  of  the  i 

Stuart  ticity  of  the  orders  said  to  have  been  made  in  th( 

Botb  ^^  Chancery^  and  the  case  just  cited  shews  tha 

(Marquis),  necessary. 

SioAw  rj^^  Attorney  General  repKed. 

Moors 
and  another.  Lord  Chancellor  (Lord  Campbell) : 

17  May.  My  Lords,  I  think  that  this  case  mainly  depen( 

the  propriety  or  impropriety  of  the  interlocutor 

Second  Division  of  the  Court  of  Session,  date 

July  1860,  refusing  then  to  interfere  respecting  t 

tody  of  the  person  of  the  infant  Marquis  of  Bt 

adjourning  the  farther  consideration  of  the  subj 

four  months,  till  the  20th  of  November  foUowing. 

In  examining  this  question,  I  beg  to  begin  by  oh 

that,  as  to  judicial  jurisdiction,  Scotland  and  E 

although  politically  under  the  same  Crown  and 

the  supreme  sway  of  one  united  Legislature,  arc 

considered  as  independent  foreign  countries,  uncoi 

with  each  other.  This  case  is  of  a  judicial  nature,  al 

not  between  parties  who  are  plaintiffs  and  defe 

and  it  is  to  be  treated  as  if  it  had  occurred  in  th 

of  Queen  Elizabeth. 

The  third  reason  of  the  Appellant  is,  "  Because 

case  the  Great  Seal  had  authority  in  Scotland,  th 

cation  of  the  infant  Marquis  involving  public  com 

tions."     The  holder  of  the   Great   Seal  of  the 

Kingdom  is  Lord  Chancellor  of  Great  Britain^  ai 

statute  he  has  important  functions  to  exercise  in  6o 

— such  as  the  appointment  and  dismissal  of  magist 

and  sealing  writs  for  the  election  of  Scotch  Peers,  ai 

Members  of  the  House  of  Commons  for  Scotland; 

as  a  judge,  his  jurisdiction  is  clearly  limited  to  the  r 

of  England,     Although  Cardinal  JVolsey  was  iinpea 

for  having,  while  Lord  Chancellor  of  JEngland,  ca 
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die  Great  Seal  to  Calais^  I  conceive  that  the  holder  of        1861. 
the  Great  Seal  may  now  lawfully  carry  it  into  Scotland^       Stuart 
and  there  use  it  for  sealing  Scottish  or  Imperial  docu-        g^^ 
nents  which  ought  to  pass  under  the  Great  Seal  of  the    (Marquis). 
Vwted  Kingdom.     Nevertheless,  as  judge,  he  has  no  juris-       StuIbt 
diction  in  Scotland  whatever.     In  this  respect  there  is  v* 

entire  equality  and  reciprocity  between  the  two  divisions   und  aooiher. 
of  this  island,  and  a  decree  of  the  Court  of  Chancery  is 
aot  entitled  to  more  respect  in  Scotland  than  an  inter- 
.  locator  of  the  Court  of  Session  in  England. 

Nor  as  far  as  jurisdiction  is  concerned,  does  it  make 
tibe  slightest  difference  that  the  ward  for  whose  custody 
tins  dispute  has  arisen  is  a  Peer ;  and  we  care  not  whether 
be  be  denominated  a  Peer  oi  Scotland  or  of  Great  Britain^ 
or  whether  he  be  a  Peer  or  a  peasant 

I  must  likewise  observe  that  our  view  of  the  question 
rf  jurisdiction  will  not  be  influenced  by  any  comparison 
;ietween  the  merits  of  the  law  of  Scotland  and  of  the  law 
\M  England  respecting  minors.  If  I  deem  it  inexpedient 
jiAat  a  boy  should  become  his  own  master  at  14,  with  the 
$Ower  of  managing  his  property,  of  marrying  as  he 
^fkases,  of  making  a  will,  and  of  conducting  his  education 
•ocording  to  his  own  fancy,  or  entirely  neglecting  it,  I 
^*nn  nay  opinion  on  the  interlocutor  of  20th  July  1860, 
^  JBtt  as  if  this  hazardous  confidence  in  precocious  prudence 
^  Were  to  be  attributed  to  the  law  of  England  and  the  law 
^Y  «  Scotland  in  conmion. 

t       But  it  is  material  that  I  should  now  state  the  facts  and 
^  :  Proceedings  which  were  before  the  Judges  of  the  Court 
^  Session  on  the  20th  July  1860,  and  on  which  it  was 
^ir  duty  to  adjudicate. 

The  late  Marquis  of  ButCy  having  died  at  Cardiff  in 
Glamorganshire y  on  the  18th  of  March  1848,  without 
^Ting  named  any  guardian  for  his  son,  then  an  infant 
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le  7tii  of  February  1860,  on  a  petition  in  the  name  of 
ofant  Marquis,  presented  by  '*  Lady  Elizabeth  Moore y 
lext  friend,"  it  was  ordered  by  Vice  Chancellor 
•i,  representing  the  Lord  High  Chancellor,  "  that 
es  Stuart,  of  Hubbome  Lodge,  in  the  county  of 
^  and  the  said  Elizabeth  Ann  Moore,  be  appointed 
LCtns  of  the  person  of  the  said  infant  during  his 
ity,  or  until  the  further  order  of  this  court." 
\  infant  having  been  duly  constituted  a  ward  of  the 

of  Chancery,  and  the  guardian  first  appointed  to 
^ing  dead,  there  can  be  no  doubt  of  the  authority 
Court  of  Chancery  to  appoint  other  guardians  in  her 

and  General  Stuart  and  Lady  Elizabeth  Moore  were, 
►  parentis,  the  lawful  custodiers  of  his  person  till 
rild  reach  21,  or  the  court  should  otherwise  order. 
'  infant  was  then  under  the  separate  care  of  Lady 
*eth  Moore,  the  very  dear  friend  of  his  mother. 
d  been  most  tenderly  reared,  and  he  gave  promise 
^iderable  intellectual  capacity  as  well  as  of  good 
itions  5  but  his  education  had  been  sadly  neglected 

^as  reckoned  highly  desirable  that  he  should  be 
ly  sent  to  a  public  school  in  England. 
ly  Elizabeth  Moore  always  acting  from  kindness 
^ainterested  motives,  although  afterwards  most  in- 
^tly,  at  first  was  willing  to  concur  in  this  purpose, 
-o  leave  the  boy  to  the  management  of  General 
t.  Having  him  with  her  at  Mountstuart  House,  in 
»fe  of  Bute,  on  the  11th  of  February  1860,  she  wrote 
^neral  Stuart :  "  Mine  is  after  all  merely  a  nominal 
dianship ;  the  duties  and  difficulties  of  such  an  im- 
tnt  post  naturally  devolve  upon  a  man.  It  affords 
Teat  satisfaction  that  my  young  cousin  has  a  guar- 
good  and  wise,  and  experienced  in  the  world,  like 
iral  Stuart."" 
1  IX. 
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1861.  On  the  14th  of  Fehruary^  General  Stuart  wrote  back  to 

Stuart       her :  "  Vice  Chancellor  Stuart  was  decidedly  of  opinion 

Bot-e        *^^*  -Btt^e  should  be  brought  at  once   away  from  his 

(Marquis),    island,  and  mix  with  other  boys,  &c."     [His  Lordahip 

Stuart.      read  the  letter.] 

-_^*  The  following  was  her  most  praiseworthy  answer:  "I 

ADd  another,   am  quite  ready  to  give  up  the  boy  whenever  yon  like  to 

claim  him.      I   believe   the   changes   you  contempkto 

making  are  likely  to  be  highly  advantageous  to  him  in 

every  respect." 

General  Stuart  accordingly  repaired  to  the  Isle  of  Butt 
to  receive  the  boy.  Lady  Elizabeth  refused  then  to 
part  with  him,  and  entreated  that  he  might  be  left  with 
her  for  a  short  time,  she  undertaking  to  come  with  lum 
herself  to  Londoriy  and  there  to  surrender  him.  Grenenl 
Stuart  too  easily  consented  to  this  arrangement. 

She  actually  did  bring  the  boy  to  London,  While  tt 
Newcastle,  on  her  journey  to  the  south,  she  wrote  to 
General  Stuart :  "  After  Monday  next  I  think  of  pro- 
posing to  take  Bute  to  Hubbome  at  any  time  that  may 
best  suit  your  arrangements ;"  and  a  few  days  after  her 
anival  in  London  she  wrote  to  General  Stuart:  "There 
are  still  some  visits  Bute  must  pay.  I  propose  taking 
Bute  to  Hubhorne,  any  time  that  is  quite  convenient  to 
you,  on  or  after  Wednesday  nexV^  General  Stuart  yfvoti 
back,  appointing  Friday,  March  the  30th.  A  delay  arose 
on  account  of  the  alleged  indisposition  of  the  young 
Marquis,  although  General  Stuart  had  '*  deeply  lamented 
the  loss  of  several  weeks  to  a  boy  so  backward  in  his 
education." 

A  complete  change  had  now  come  over  the  mind  of 
Lady  Elizabeth,  and  she  had  formed  the  resolution  of 
keeping  the  poor  ill-used  boy  entirely  to  herself  and  the 
nurse.     On  the  2d  of  April  she  wrote  to  General  Stuart 
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in  the  following  alarming  strain  :  [His  Lordship  read  the 
letter.     See  ante,  p.  443], 

In  General  Stuart's  answer,  on  the  3d  April,  he  wrote, 
that  a  boy  was  not  a  fit  judge  in  such  matters,  and  inti- 
oaated  his  intention  of  applying  to  the  Vice  Chancellor. 

On  the  5th  of  April  she  wrote  back  that,  as  they 
iiffered,  the  Vice  Chancellor  ouffht  to  decide  between 
theuL  And  next  day  he  gave  her  notice  that  he  should 
take  the  necessary  steps  for  that  purpose.  General 
Stuart  aceordingly  called  in  professional  aid,  and  himself 
»w  the  Vice  Chancellor  on  the  subject. 

Lady  Elizabeth,  to  favour  the  stratagem  she  had  now 
fonned,  for  a  time  gave  reason  to  believe  that  she  en- 
tirely concurred  in  this  course,  for  on  the  16th  of  April 
she  appeared  on  a  petition  to  the  I^rd  Chancellor,  as 
''next  friend"  of  the  infant,  joining  the  name  of  General 
Stmrt  as  a  petitioner,  and  praying  "  that  a  scheme 
should  be  settled  for  the  education  and  maintenance  of 
^^  infant" 

On  the  20th  of  April  an  order  was  made  for  such  a 
•cheme,  Lady  Elizabeth  appearing  by  counsel,  and  con- 
senting to  the  order. 

But  in  the  meantime  she  had  clandestinely,  and  fur- 
"vely,  and  fraudulently  removed  the  infant  from  the 
''"Action  of  the  Court  of  Chancery,  and  was  prepared 
^  set  the  Court  of  Chancery  at  defiance.  In  the  even- 
"*g  of  the  same  16th  of  April  she  had  carried  the  infant 
"^th  her  to  the  railway  station  at  King^s  Cross ;  notwith- 
*^dmg  his  supposed  indisposition,  had  conducted  him 
V  rail,  under  the  cloud  of  night,  from  London  across  the 
°^ider  between  England  and  Scotland,  and  next  morn- 
^  had  deposited  him  at  the  Granton  Hotel  near  Edin- 

A  "  scheme,"  nevertheless  was  proposed,  and  on  the 
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1861.  11th  of  May  was  regularly  approved  of  by  the 

Stuart  Chancellor,  directing  {inter  alia)  as  follows : 

Bote  "  "^^  infant  Marquis,  together  with  a   tutor, 

(Marquis),  reside  with  his  guardian,  the   said   Charles  Stuc 

Stuart  where  the  said  Charles  Stuart  shall  consider  prop 

^*  the  end  of  the  month  of  August  1860 ;  and  he  is  t 

JHLOORb 

and  another,  be  sent  to  a  proper  private  school,  and  on  his  atl 
the  age  of  14  years  he  is  to  be  sent  with  a  privat 
to  Eton  or  Harrow,  as  his  guardians  the  s^d  ( 
Stuart  and  Lady  Elizabeth  Ann  Moore  may  det( 
Necessary  and  proper  establishments  at  Cardiff 
in  South  Walesy  and  Mountstuart,  in  the  Island  c 
are  to  be  kept  up  for  the  occasional  residence  of  th 
Marquis." 

General  Stuart  forthwith  proceeded  to  Edinh 
reclaim  his  ward.     On  the  21st  of  June  a  copy 
order  was  personally  served  on  Lady  Elizabeth  Mo 
she  was  required  to  deliver  up  the  ward  to  General 
but  she  absolutely  refused  to  do  so. 

In  consequence  of  her  misconduct,  a  suit  wj 
menced  in  the  Court  of  Chancery  in  the  name  < 
Harrowby  as  next  friend  of  the  infant ;  and  on  t 
of  June  a  petition  was  presented  to  the  Lord  Che 
praying  that  Lady  Elizabeth  Moore  might  be  ore 
deliver  up  the  ward  to  General  Stuart,  and  that  sh 
be  discharged  from  the  guardianship.  This  petit 
personally  served  upon  her  at  Edinburgh,  where 
retained  the  child  in  her  custody. 

On  the  6th  of  July  an  order  was  made  by  th< 
of  Chancery  under  the  Great  Seal,  "  That  Ladj 
beth  Moore  should  on  or  before  the  13th  day  of  Ju 
deliver  up  the  infant  Marquis  to  Major  General 
to  the  intent  that  he  might  reside  with  him,  or 
he  (the  Major  General)  should  consider  proper,  i 
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fimnity  with  the  scheme ;    and  it  was  farther  ordered        1861. 
that  Ladj  Elizabeth  Moore  should  be  discharged  from       Stuart 
being  a  guardian  of  the  person  of  the  infant  Marquis ;        ^' 
that  Major  General  Stuart  should  be  continued  as  such     (Marquis.) 
guardian,  and  that  he  should  be  authorised  to  take  all       Stuart 
necessary  steps  (if  any)  according  to  the  law  of  Scotland,  v. 

for  having  the  Marquis  delivered  up  to  him."  Next  a^d  another, 
day  this  order  was  personally  served  on  Lady  Elizabeth 
Moore.  General  Stuarty  still  wishing  to  treat  her  with 
courtesy,  requested  an  interview  with  her.  This  she 
positively  declined.  He  then  called  at  the  hotel,  where 
«ho  kept  the  boy  in  close  custody ;  but  he  could  not  gain 
•ccess  either  to  the  one  or  to  the  other. 

Now  began  the  judicial  proceedings  in  Scotland,  which 

iave  given  rise  to  this  appeaL     On  the  13th  of  July  a 

petition,  setting  forth  the  facts  of  the  case,  was  presented 

*o  the  Court  of  Session  by  General    Stuart  and  Lady 

^dtlaide  Keith  Murray,  the  next  cognate  relation  of  the 

^*"*nt  in    Scotland;    praying   the   court  "to  order  the 

^d  Lady  Elizabeth  Moore  forthwith  to  deliver  up  the  said 

^'^^^t  Marquis  of  Bute  to  the  petitioner,  the  said  Charles 

^^^rt,  in  conformity  with  the  said  order  of  the  Court  of 

^"^ncery,  and,  if  necessary,  to  grant  warrant   to   the 

Petitioner,  the  said  Charles  Stuart,  or  to  such  other  per- 

^^  *8  the  said  Court  of  Session  might  appoint  for  that 

'**^lH>ee,  to  remove  the  said  Marquis  of  Bute  from  the 

^^^tcKjy  of  the  said  Lady  Elizabeth  Moore,  and  to  take  or 

lelivei*  him  into   the  charge  of  the  petitioner,  the   said 

^*^fc«  Stuart,  or  to  grant  such  other  orders  or  warrants 

*®  ^  the  said  Court  of  Session  should  seem  proper." 

^n  the  18th,  19th,  and  20th  days  of  July  1860,  this 

^^  Came  on  to  be  solemnly  heard  by  the  Judges  of  the 

*®^^nd  division  of  the  Court  of  Session.     There  has  been 

*^^  before  us  a  full  account,  taken  by  shorthand  writers, 

n  u3 
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1861.        and  allowed  to  be  accurate,  of  all  that  was  said  during 

Stuart       these  three  days  at  the  bar  and  from  the  bencL 

J.  *  I  am  grieved  to  say,  my  Lords,  that  I  can  by  no  means 

(Marquis.)    read  this  account,  and  the  interlocutor  at  last  pronounced, 

Stuart       ^'^th  the  satisfaction  and  the  pride  generally  excited  in 

v*  my  mind  when  I  am  called  upon  to  examine  the  judidil 

and  another,    proceedmgs  of  my  native  country. 

This  was  a  case,  if  ever  there  was  one,  requiring 
festinum  remedium.  No  fact  at  all  material  was  in  dis- 
pute. Indeed  Lady  Elizabeth  3foare*8  counsel  not  con- 
troverting the  facts  relied  upon  by  the  petitioners,  boldly, 
in  the  just  discharge  of  his  duty  contended,  that  although 
she  had  been  discharged  from  the  guardianship  by  the 
Court  of  Chancery,  and  although  she  had  no  longer  any 
right  to  the  custody  of  the  ward,  her  custody  of  him 
ought  not  to  be  disturbed,  and  the  ward  ought  not  to  be 
delivered  up  to  the  guardian  from  whom  he  had  been 
clandestinely,  and  furtively,  and  fraudently  taken,  m 
contempt  of  the  supreme  court  of  a  foreign  country 
liaving  indisputable  jurisdiction  to  appoint  the  guardian. 
The  Jud^^es  asked  for  a  precedent  for  such  an  onlera* 
was  prayed,  without  suggesting  that  since  tlie  institution 
of  tlie  Court  of  Session  there  ever  had  been  an  instance  of 
such  a  ravisliment  of  ward,  or  of  a  ward  so  brought  into 
Srotlaifd  and  so  reclaimed. 

The  Judges  talked  of  the  petitioners  being  disentitled 
to  tlie  relief  claimed  on  account  of  the  lenjrth  of  time  the 
child  had  been  in  Scotland;  their  Lordships  not  consider- 
ing how  slowly  litigation  may  sometimes  proceed  in 
Scoflandy  and  forgetting  that  General  Stuart y  having 
made  fresh  pursuit  after  the  fugitives,  had  done  all  in  his 
power  to  obtain  speedy  redress  in  that  country. 

The  Judges  likew^ise  relied  much  on  the  objection  that 
the  orders  of  the  Court  of  Chancery  were  not  sufficiently 
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ithenticated^  although  their  authenticity  had  not  been        1861. 
riously  questioned^  although  a  dispute  about  the  cus-       Stuart 
ly  of  a  ward  is  a  proceeding  in  which  technical  forms         Bvtr 
not  strictly  observed,  although  reasonable  evidence     (Marquis). 
Ae  authenticity  of  the  orders  had  been  given,  and       Stuabt 
>ixgh  an  offer  was  made  to  send  by  telegraph  for  the       ^• 
I  crated  proof,  which  in  24  hours  might  have  been    and  another. 
I«jly  laid  before  the  court. 

ailly,  knowing  that  Lady  Elizabeth  Moore  had 
her  word,  and  betrayed  her  duty  by  her  flight 
JLondon  to  Edinburgh  with  the  ward  of  Chancery, 
-l:iat  it  was  of  vital  importance  to  the  welfare  of  the 
-  that  he  should  as  soon  as  possible  be  under  the 
*.gement  of  General  Stuarty  and  be  sent  to  a  public 
>1,  instead  of  remaining  under  the  tutelage  of  a  nurse, 
-ourt  refused  altogether  to  interfere  with  the  custody 
^^  ward ;  and  required  an  answer  where  no  fact  was 
i ted,  and  pronounced  an  interlocutor  "superseding 
"^cleration  of  the  petition  till  the  third  sederunt  day  in 
^^^iber  next,"  being  the  20th  oi November ;  thus  creating 
5Xy  of  four  months,  from  which  most  serious  detri- 
^^  inevitably  must  arise  to  the  unfortunate  ward. 
^  c  Court  of  Session  had  undoubted  jurisdiction  over 
'^se.  By  their  nobile  officium^  conferred  upon  them 
txcir  Sovereign  as  parens  patricB,  it  is  their  duty  to 

care  of  all  infants  who  require  their  protection, 
teller  domiciled  in  Scotland  or  not.  But  I  venture  to 
^t,  what  I  laid  down  for  law  in  this  House  nearly  20 
'^  ago  (y),  *^  that  the  benefit  of  the  infant  wliich  is 
fVDundation  of  the  jurisdiction  must  be  the  test  of  its 
^t  exercise."  Can  any  human  being  doubt  that  on 
20th  of  July  1860  it  would  have  been  for  the  benefit 
lie  infant  IVIarquis  of  Bute  that  he  should  be  taken 

(fj)  Johnstone  v.  Beattie,  10  Clark  &  Fin.  122. 
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the  child^  make  an  order  for  the   appointment  of        1861. 
Ksh  guardians.     Allowing   the    jurisdiction   of   the       Stuart 
•t  of  Chancery,  I  thought  that  it  was  not  properly         j^^ 
[sised  for  the  good  of  the  infant,  and  that  such  an     (Marqab). 
jise  of  it  was  a  dangerous  precedent  for  the  appoint-       Stuart 
;  of  guardians  to  any  fiDreign  child  residing  casually  *'• 

England  for  health,  education,  or  amusement;    the   and  another, 
ssary  consequence  of  which  is  that  the  ward,  till 
ling  the  age  of  21,  cannot  leave  the  realm  of  Eng- 

without  leave  of  the  Court  of  Chancery.  But  the 
Be  did  not  decide,  and  no  Member  of  the  House  said, 
foreign  guardians  are  to  be  entirely  ignored,  or  laid 
I  anything  to  coimtenance  the  notion  that  a  guardian 
has  been  duly  appointed  in  a  foreign  country,  and 

comes  into  England  or  Scotland  to  reclaim  a  ward 
liily  carried  away  from  him,  is  to  be  treated  as  a 
ger  and  an  intruder.  On  the  contrary,  an  alien 
^  whose  child  had  been  so  carried  away  frob  him 
wrought  into  England^  would  undoubtedly  have  the 

Restored  to  him  in  England  by  a  writ  of  habeas 
*  ;  and  I  believe  that  the  same  remedy  could  be 
led  to  a  foreign  guardian  standing  in  loco  parentis  on 
^Tishment  of  his  ward. 

•W  Langdakj  who  was  one  of  the  Lords  who  con- 
-^  in  the  judgment  of  the  House,  in  Johnstone  v. 
*>tc  (r),  said,  **  If  it  should  unhappily  become  neces- 

to  call  upon  the  courts  of  the  two  coimtries  to 
^ise  their  powers,  I  know  of  nothing  which  would 
^^r  it  impracticable  for  the  English  Court  of  Chancery 
^er  the  guardian  resident  in  England  to  deliver  up 

Infant  to  the  guardian  resident  in  Scotland.  And 
f  should  we  doubt  that  the  Scotch  courts  would  con- 
^t  beneficial  to  the  infant  the  same  course  of  manage- 

(r)  10  Clark  &  Fin.  150. 
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1801.        ment  which^  upon  evident  consideration^  had  been  ap- 

Stuart       proved    by   the  English  Court    of    Chancery^  and,  if 

BuTB        necessary^  order  the  guardian  resident  in  Scotland,  being 

(Marquis),    the  tutor  or  curator  there^  to  deliver  up  the  infSmt  to  the 

Stuabt       guardian    resident  in   England?     I   cannot    aniidpste 

V-  differences  of  opinion^  or  that  either  of  the  courts  would 

and  another.  ^^^  ^^7  difficulty  in  directing  that  which  would  be  meet 

beneficial  to  the  infant.     It  is  not  reasonable  to  suppoee 

that  the  courts  of  the  two  countries  would  conflict  io  sad 

a  matter.     If  difficulties  should  occur^  they  must  be  met 

as  they  best  may^  by  adopting  that  course  which^  under 

the  circumstances^  shall  appear  to  be  for  the  benefit  of 

the  infant." 

I  must  use  the  freedom  to  observe,  that  whatever 
opinion  the  Scotch  judges  may  justly  form  of  the  decisicHi 
of  this  House  in  Johnstone  v.  Beattie,  they  would  hafe 
acted  with  more  dignity,  and  more  magnanimously,  as 
well  as  more  judicially,  if  they  had  calmly  and  promptly 
considered  what  was  for  the  benefit  of  the  infant,  and  bad 
recollected  that  a  court  may  not  only  be  censured  for 
exceeding  its  jurisdiction,  but  for  declining  to  exercise 
its  jurisdiction  for  the  relief  of  a  suitor,  from  the  appre- 
hension that,  in  another  cause,  its  jurisdiction  has  been 
unjustifiably  encroached  upon  by  another  court. 

I  can  take  upon  myself  to  say,  that  Johnstone  v.  Beattie^ 
whether  properly  or  improperly  decided,  is  no  authority 
whatever  for  tlie  interlocutor  of  the  20th  Juit/y  appealed 
against.  In  perfect  harmony  with  that  decision,  the 
petition  praying  for  the  restitution  of  the  ward  to  the 
guardian  might  have  been  inunediately  granted. 

Mr.  Palmer  ai'gued  that  this  could  not  have  been  done 
till  the  domicile  of  the  infant  had  been  determined; « 
period,  from  our  experience  in  Aikman  v.  Aikman  and 
other  cases,  which  very  probably  would  not  expire  till  the 
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fimt  had  not  only  reached  pnberty  according  to  the 
c(^tidi  law,  but  majority  according  to  the  Englislu  In 
ath,  however,  although  the  domicile  of  the  infant  may 
mfter  be  very  important,  it  was  of  no  importance 
en,  and  matters  ought  immediately  to  have  been  restored 
die  position  in  which  they  were  before  the  fraudulent 
moval  of  the  ward. 

There  is  only  one  other  case  which  I  think  I  am  called 
wn  to  notice— JOatr^em  v.  Jay,  before  Lord  Chancellor 
'ramcorth.  As  at  first  stated  at  the  bar,  it  certainly  seemed 
oeely  in  point,  and  it  alarmed  me  much ;  for  we  were 
»ld  that  an  American  infant,  who  had  a  guardian  regu- 
rij  appointed  by  the  Supreme  Court  of  New  Fork, 
iving  been  fraudulently  brought  to  England  against  the 
iDof  the  guardian.  Lord  Cranworth  had  refused  to  inter- 
re,  and  would  not  order  the  infant  to  be  delivered  up 
>  the  injured  guardian.  But  on  the  case  being  examined, 
turns  out  that  the  infant  came  to  England  with  the 
itire  concurrence  of  the  guardian  originally  appointed, 
ho  continued  guardian  at  the  time  of  the  removal ;  and 
*t  it  was  another  guardian,  afterwards  appointed  with 
)nbtful  regularity,  who  wished  to  get  possession  of  the 
^nt,  and  carry  her  back  to  America^  after  she  had  been 
ring  several  years  in  England.  It  farther  appeared 
»4t  she  was  a  British  subject,  though  bom  in  America ; 
W  the  Lord  Chancellor  was  thus  called  upon,  without 
V  offence  being  imputed  to  her,  to  sentence  her  to 
^Asportation  to  America  by  the  decree  of  a  court  of 
l^ity.  That  case,  therefore,  has  no  application  to  the 
^sent 

I  do  not  think  I  ought  to  say  more  upon  the  technical 

• 

lection  about  •evidence  of  the  proceedings  in  Chancery, 
^  Palmer  having  very  properly  admitted  that  the 
'gcd  may  be  considered  as  having  pronounced  the  inter- 
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The  scheme  proposed  for  the  ward's  education  meets  1861. 

Yiiih  my  entire  approbation;  and  I  do  tnfst  that  this  Stuart 

interesting  youth,  being  aware  that  what  this  House  ^^* 

judicially  ordains  must  be  obeyed  by  every  good  subject  (Marquis), 

as  the  law  of  the  land,  and  that  our  only  anxiety  is  to  StuIbt 

direct  that  which  we  conceive  to  be  for  his  good,  will  go  „  *• 

(HI  auspiciously  while  in  statu  pupillariy  will  in  due  time  and  another, 
tdke  his  seat  in  this  House  an  accomplished  nobleman, 
and  will  add  fresh  splendour  to  the  illustrious  house 
which  he  now  represents. 

Lord  Cranworth: 

Hy  Lords,  it  is  not  my  intention  to  trouble  your 
Lordships  with  more  than  one  or  two  observations 
upon  this  case,  for,  however  important  it  is,  in  truth 
it  involves  very  little  of  principle  which  requires  illus- 
tration. 

In  the  exercise  of  the  jurisdiction  of  the  Lord  Chan" 
<dlor  88  representing  the  Crown  as  parens  patriae,  and 
protector  therefore  of  infants  who  have  had  the  misfor- 
tune to  lose  their  parents,  and  in  the  exercise  of  what 
is  called  the  nobile  officium  of  the  Court  of  Session,  which 
corresponds  very  much  to  that  which  exists  in  the  Lord 
Chancellor  in  this  country,  there  is  but  one  object  which 
ought  to  be  kept  strictly  in  view,  and  that  is,  the  interest 
of  the  infant.     Now  it  appears  to  me  to  be  a  matter 
l)eyond  all  controversy,   that  in  the  interlocutor   pro- 
nounced by  the  Court  of  Session  on  the  20th  of  July 
1860,  that  sole  object  which  the  court  ought  to  have  had 
in  view  was  entirely  lost  sight  of.     Whatever  order  the 
court  ought  to  have  made,  certainly  that  which  it  did 
Quke  was  one  in  which  the  interests  of  the  infant  were 
completely  overlooked;  for  at  this  important  period  of 
^  infant's  age,  when  his  education  having  been  so 
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1861.        lamentably  neglected  that  every  week  and  < 

Stuabt       was  Important,  to  leave  the  matter  undecide 

Bute        months  could  not  have  been  right.     It  appc 

(Marquis),    farther,  that  there  was  sufficient  before  the 

Stuabt       make  it  their  duty  at  once  to  order  the  in 

»  ^*  delivered  up  to  the  guardian  who  had  been  c 

aod  another,  the  Court  of  Chancery.     That  is  the  opinion 

been  expressed  by  my  noble  and  learned  £ 

entirely  concurring  in  that,  all  the  rest  seen 

follow  as  of  course. 

I  would  make  a  passing  observation  upon  1 
Johnstone  v.  Beattie.  Perhaps  it  might  ha^ 
decision  more  consonant  to  the  principles  of  g 
to  have  held  there  that  every  country  woulc 
the  status  of  guardian  in  the  same  way  as  it  ui 
would  recognise  the  status  of  parent,  or  th< 
husband  and  wife.  But  supposing  that  not  to 
the  view  taken  by  this  House,  there  is  notl 
decision  that  could  have  been  decided  otherw 
could  at  all  interfere  with  or  touch  the  i^reser 
For  all  that  was  decided  there  was,  that  tl 
guardian  not  being  a  status  recc^nised  by  tlie 
country  unless  constituted  in  this  country,  i 
matter  of  course  to  appoint  a  foreign  guar 
English  guardian;  but  that  that  was  only  a  n 
taken  into  consideration.  That  was  all  that  ii 
in  that  case ;  and  whether  or  not  (as  I  have  al 
it  might  have  been  better  to  hold  that  the  stat 
dian  was  to  be  itself  recognised  without  farth 
is  quite  immaterial  to  the  present  question. 

My  Lords,  I  am  fuUy  prepared  to  say  that, 
verse  of  the  present  case  had  occurred  betweei 
conflicting  jurisdictions,  I  should  have  felt  it  i 
recommend  your  Lordships  to  take  precisely 
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which  I  now  recommend  you,  with  the  concurrence  of 
my  noble  and  learned  friend,  to  take  in  the  present  case. 
If,  for   instance,   an   infant    having    Scotch  guardians, 
baying  all  his  interests  in  Scotland^  and  having  had  a 
proper  scheme  for  his  education  in  Scotland^  proposed  to 
ftod  sanctioned  by  the  Court  of  Session  in  Scotland,  had 
been  brought  to  this  country ;   I  will  say  farther,  even 
if  it  had  not  been  brought  clandestinely ;    I   think   it 
would  have  been  the  duty  of  the  Court  of  Chancery, 
seeing  that  the  scheme  which  had  been  settled  by  the 
court  in  Scotland  was  a  proper  scheme,  manifestly  for 
the  interest  of  the   infant,  to  order  the   infant  to  be 
delivered  up  to  the  Scotch  guardian,  the  Scotch  guardian 
•pplying  for  it  in  order  to  carry  that  scheme  into  effect. 
I  think  it  ought  to  be  understood  that  there  is  perfect 
reciprocity  upon  this  subject  between  the  two  countries ; 
*id  such  reciprocity  existing,  in  my  opinion  the  sug- 
gestion of  my   noble   and  learned  friend  is  perfectly 
^tt'ect,  and  I  think  the  order  ought  to  be  made  almost 
^  Ae  terms  that  were  suggested  by  the  Attorney  General 
1  have  very  slightly  modified  them,  and  those  terms, 
•^^t   the  permission  of  your  Lordships,  I  will  read.     It 
appearing  to  this  House  that  when  the  Court  of  Session 
^ttonnced  their  interlocutor  of  20th  July  1860,  the 
*tei*^8ts  of  the  infant  Marquis  required  that  he  should 
*  ^  slivered  to  General  Stuart,  to  be  educated  according 
**^«  scheme  settled  by  the  Court  of  Chancery,  and 
*^  "the  Court  of  Session  ought  then  to  have  given  such 
^^^tdons  as  were  proper  for  accomplishing  that  object ; 
^    it  farther  appearing  that  the  interests  of  the  infant 
^^<luis  still  require  that  he  should  be  so  educated, 
ler^fQj^  reverse  the  interlocutor  of  the  20th  of  July  and 
^^  Subsequent  interlocutors  complained  of,  and  refer  it 
**^V  to  the  Court  of  Session  to  make  such  order  or 
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This  does  not  appear  to  me  to  be  an  interlocutory  order  1861. 

rithin  the  meaning  of  the  48   Geo.  3^  c.   151^   s.  15,  Stuabt 

rhich  applies  to  such  orders  in  regular  suits^  and  not  to  Bvt^ 

boee  relating  to  the  custody  of  infants^  in  which  every  (Marquis^. 

Mder  may  be  considered  as  final ;    and  therefore  the  Stuart 

weal  against  the  order  of  the  20th  July  1860  is  not  open  ,,  ^• 

0  this  objection.     i3ut^  at  all  events^  the  appeal  agamst  and  another., 
the  orders  of  the  23d  November  I860,  and  the  7th  of 

Fdruary  1861,  particularly  the  latter,  is  not  open  to  that 
objection ;  and  the  important  question  of  the  custody  and 
education  of  the  infant  may  certainly  be  disposed  of  on 
that  appeal. 

Your  Lordships  have  therefore  now  to  decide  whether 
that  order  is  proper  under  the  circumstances  of  this  case, 
which  relate  to  the  custody  and  education  of  a  young 
iobleman,  a  British  and  Scotch  Peer,  having  a  Scotch 
domicile  and  origin,  large  possessions  in  Scotland,  but 
iDQch  larger  in  Erylandy  but  who  has,  in  the  undoubted 
^iciae  of  its  lawful  authority,  been  made  a  ward  of  the 
iiyliih  Court  of  Chancery. 

I  cannot  have  the  least  di£Sculty  in  saying  that  the 
Court  of  Session  ought  not  to  have  looked  at  this  case  in 

1  mere  Scotch  point  of  view,  and  to  have  dealt  with  it  as 
if  the  noble  Marquis  had  been  solely  a  Scotch  pupiL 
the  order  of  the  7th  February  is  therefore,  in  my  view, 
Wrong.  It  prohibits  and  discharges  the  Appellant  from 
ronoving  the  pupil,  on  any  pretence  whatever,  from  the 
Jiimdiction  of  that  court. 

The  court  ought,  I  think  (though  it  is  not  necessary  to 
tty  whether  it  was  boimd  to  do  so),  to  have  availed  itself 
ef  the  opportunity  of  giving  the  young  Marquis  a  pro-  . 
per  education,  which  has  hitherto  been  unfortunately 
^ected,  by  delivering  him  to  the  care  of  his  English 
g^iAi'dian.     I  do  not  for  a  moment  dispute  that  a  very 
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eeeffingB;  in  which  Ae  courts  of  the  two  countries^  instead        1 861 . 
tf  eordially  co-operating  to  advance  the  best  interests  of  the       Stuart 
kbkty  have  placed  him^  as  it  were^  in  the  centre^  as  a  prize        ^^^ 
to  be  contended  for  by  conflicting  jurisdictions.     I  should    (Marquis). 
bt  KNTTj  to  see  the  authority  of  the  Scotch  courts  broken       Stuart 
b  upon  by  any  invasion  by  the  English  courts^  but  I       ..*• 
ttnk  there  was  no  cause  for  the  jealousy  which  has  un-  and  aiu^er. 
kippily  been  excited  upon  the  present  occasion.     I  agree 
ivfth  my  noble  and  learned  friend  opposite^  that  if  the 
BJWBiBgtances  had  been  reversed,  if  the  Scotch  court  had 
Mnned  the  guardianship  of  the  in£uit,  and  the  iufaut 
kid  been  improperly  removed  &om  its  jurisdiction,  and 
)1m  guardian  had  come  to  this  country  to  reclaim  posses- 
■OB  of  his  infant  ward,  the  English  courts  would  have 
bofitated  the  guardian  in  his  object ;  and  I  think  that 
^  would  not  have  examined  with  a  very  nice  and 
vtical  eye  the  proof  of  the  orders  which  had  emanated 
bnthe  Scotch  authority.     Or,  if  there  had  been  any 
■perfection  in  the  proof,  they  would  have  afforded  every 
ieflily  for  obtaining  the  necessary  means  of  establishing 
keir  authenticity. 

Bat  all  this  has  passed.  Tour  Lordships  have  now 
J  your  supreme  authority  dictated  a  scheme  for  the 
ue  and  protection  of  the  infant.  I  am  quite  satisfied 
kit  the  Court  of  Session  will  cheerfully  perform  every- 
■Dg  that  is  required  of  it  in  order  to  accomplish  your 
'ttdships'  objects,  and  that  at  last  the  lost  time  may  be 
■deemed,  and  the  infant  marquis  may  conunence  a  course 
f  education  becoming  his  high  rank  and  his  extensive 
^rtone. 

Lord  Kingsdown : 
My  Lotrds,  I  entirely  concur  in  the  Order  proposed. 
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joflt,  and  consistent  with  these  declarations  and  directions  1861. 

and  -diis  judgment.  Stuart 

**  And  it  is  ordered  by  the  Lords,  &c.,  by  consent  of  all  g^ 

parties,  that  the  said  order  of  the  Court  of  Chancery  of  (Marquis). 

tiie  9th  of  February  1861,  so  complained  of  in  this  appeal,  Stuart 

be^  and  the  same  is  hereby  reversed ;  and  it  is  farther  _  ^* 

^Mcdered,  that  the  costs  of  all  parties  in  the  matter  be  paid  and  another. 
<mt  of  the  estates  of  the  infant  Marquis  of  Bute ;  and  it 
la  also  fJEurther  ordered,  that  the  matter  be,  and  is  hereby 
jremitted  back  to  the  Court  of  Chancery,  to  do  therein  as 
ahall  be  just,  and  consistent  with  this  order  and  judgment." 

Lords'  Journals,  17  May  1861. 


The  Attorney  Gekebal         -    Appellant. 

John  Floyer  and  others  -        -     Respondents.  ^^^' 

m  in  1776  derised  certain  estates  to  his  son  H,  for  life,  iivith  re-  23  '      * 

mainder  to  the  first  and  other  sons  of  ZT.  successively  in  tail  male.       July  15. 

In  1810,  jET.  and  his  eldest  son   W.  J.  executed  a  disentailing 

detd^  and  th«i  resettled  the  estates  to  such  uses  as  H,  and  TV,  •/*.  Succession. 
should  jointly  appoint,  in  default  to  H.  for  life,  remainder  to  such  -^^^y* 
tiaea  aa  W.  J.  should  appoint,  in  default  to  the  uses  limited  by  the 
will  of  A,  Id  1821  /f.  and  •/*.  W.  executed  a  joint  appointment 
(of  the  preyious  settled  estates,  and  also  of  some  now  firat  brought 
into  settlement  by  jET.)  to  such  uses  as  they  should  jointly  appoint, 
then  to  H.  for  life,  remainder  to  JV^  J.  for  life,  remainder  to  the 
.fint  and  other  sons  of  W.  J.  in  tail  male,  remainder  to  the  use  of 
O.  and  E.  (two  brothers  of  W.  J.)  successively  in  tail  male.  No 
other  appointment  was  made.  H.  died ;  TV.  J.  entered,  and  died 
without  issue.  G.  then  entered,  and  by  a  deed  executed  in  1855 
lietwaen  G.  and  his  eldest  son  E,  G.^  the  entail  previously  created 
destroyed,  and  the  estates  were  conveyed  to  a  trustee  for  such 
Cr.  and  E  G,  should  jointly  appoint,  and  in  default,  to  the 
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\  tail  and  to  bar  all  remainders  and  revermonB  ez- 
Dt  thereon,  that  a  recovery  might  be  suffered  for  the 
ee  of  effectuating  the  following  uses  to  the  use  of 
yenouBf  and  for  such  interest  as  Henry  (the  son)  and 
tm  John,  jointly,  should  appoint;  and  in  default 
^ointment,  to  Henry  (the  son)  for  life,  remainder  to 
sses  as  William  John,  if  he  surviyed  his  father, 

appoint;  and  in  default  of  appointment  to  the 
nited  by  the  will  of  Henry  (the  &ther). 
cDmmon  recovery  was  suffered  under  this  deed  ia 
y  term,  1810. 
^une  1821,  Henry  (the  son)  and  John  William  exe- 

a  joint  deed  of  appointment.  The  deed  recited 
fenry  (the  son)  was  seised  of  other  estates  besides 
aientioned  in  the  preceding  indenture ;  that  it  was 
^ent  that  all  the  estates  should  be  held  together; 
e  Henry  (the  son)  and  William  John  had,  by  way 
uly  arrangement,  agreed  to  join  in  settling  the 
s  thereinafter  mentioned,  to  the  uses  thereinafter 
3 ;  and  that  for  that  purpose  they  had  agreed  to 
be  their  joint  power  of  appointment;  and  it  was 
Med  that  in  execution  thereof  they  jointly  appointed 
tate  as  follows :  the  lands  comprised  in  the  deed  of 
Id  Henry  (the  son)  in  fee-simple,  the  others  to  such 
«  Henry  (the  son)  and  William  John  should  jointly 
3t,  in  default  to  the  use  of  Henry  (the  son)  for  life, 
Kider  to  William  John  for  life,  remainder  to  the  first 
ther  sons  of  William  John  in  tail  male ;  remainder 
I  use  of  George  and  the  other  brothers  of  William 
successively  in  tail  male.  Powers  for  charging  the 
IS  for  the  benefit  of  the  younger  children  were  also 
to  William  John,  George,  and  the  other  brothers,  a^ 
night  successively  come  into  possession. 
)  joint  power  thus  reserved  was  never  executed. 
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^,000  L  a  year  for  life,  and  provision  was  made  for  hia 

Widow  in  case  of  his  deaths  and  also  for  the  children. 

U^nd^r  a  power  reserved  in  the  deed  of  1821,  and  in  this 

wecJ^  George  BankeSy  in  July  1855,  made  his  will,  charging 

Ae     states  with  payment  of  sums  for  the  benefit  of 

youKx^er  children.     He  died  in   1856,  when  only  one 

ipgfa^l  ment  of  the  succession  duty  had  become  payable  by 

lust    on  account  of  his  succession. 

(^z^e  instalment  at  three  per  cent,  was  claimed  in  respect 
-cf  tS:u8  succession  of  George  Bankesy  as  derived  from  his 
bxotl^^r  William  Johm  And  as  to  Edmund  George^  three 
pe^^^^^nt  were  claimed  for  his  succession,  as  it  was  alleged 
tba^  lie  took  under  his  own  disposition,  and  was  therefore 
Sabl^  under  the  12th  section  of  the  Succession  Duties  Act, 
as  if  «uch  disposition  had  not  been  made;  or  if  not,  that 
lie  l^^d  derived  his  succession  from  his  father's  brother 
^'^•At^rnt  John.  It  was  also  contended  that  the  younger 
^™^:*en  of  George  were  liable  at  the  same  rate,  as  their 
^cc^^ijsion  was  derived  under  a  limited  power  reserved  to 
father  in  the  deed  of  1821,  which  was  a  disposition 
eir  father's  brother,  and  under  the  settlement  of  July 
which  was  a  disposition  by  their  own  brother  Edmund 

Respondents  put  in  their  answer,  and  the  case 

%eard  before  the  Barons  of  the  Exchequer,  by  whom 

decreed  that  Henry  (the  son)  and  John  William 

fc  the  "joint  predecessors  "  of  George^  who  was  there- 

^faargeable  with  a  duty  of  1  /.  per  cent,  upon  one- 

"^^^    ^f  the  property  as  upon  a  succession  derived  from 

™*  -^^ther,  and  3  /.  per  cent,  on  the  other  half,  as  upon  a 

*^^^^^^88ion  derived  from  his  brother.      Secondly,  that 

^•^^imrf  George  was  chargeable  with  duty  at  the  same 

"Jt*^^  ?  and  thirdly,  that  duty  was  chargeable  on  the  por- 

6^^^  of  the  younger  children  of  George  at  the  rate  of 
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^  a  power  to  charge  portions  for  boHb  and  daughters, 
object  to  the  life  estate  of  the  father  who  derived  from 
^  •/!  Bankes.  That  power  must  be  referred  to  the 
^^trcment  creating  it,  and  the  donor,  not  the  donee  of 
^  flower,  must  be  looked  at  as  the  predecessor.  Love^ 
^'^  <5a8e  (c) ;  In  re  Barker  (8).  In  the  latter  of  these 
^e  hnsband  created  the  power;  the  wife  exercised 
Us  death  in  favour  of  his  niece.  If  the  donee  of 
>wer  had  been  treated  as  the  predecessor,  the  niece, 
a  stranger  in  blood,  would  have  had  to  pay  ten  per 
but  the  donor  of  the  power  was  so  treated,  and 
as  held  liable  to  pay  only  three  per  cent*  The 
^^^;yle  of  that  case  must  be  applied  here. 
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.  EoU  and  Mr.  M.  Smith  (Mr.  C.  Hall  was  with 
them)  for  the  Bespondent : 

^^^  Braybraohe  case  does  not  govern  the  present; 
^l-Sstinclion  is  this.  There  the  question  was  what 
payable  by  a  tenant  in  tail,  who,  on  a  re-settle*' 
l)y  himself  and  his  father,  has  his  estate  tail  cut 
"to  a  life  estate.  Here  the  question  is,  what  duty 
ble  by  a  third  person,  to  whom  the  father  and  son, 
entuling  deed,  have  limited  a  particular  interest, 
rson  being  at  the  time  a  stranger  to  the  settle- 
The  same  result  cannot  follow  in  both  cases.  It 
^^'t^  the  destruction  of  one  interest  and  its  re-creation 
•  ^^arge  by  the  party  interested.  The  persons  here 
^^fited  had  no  power  to  interfere  in  the  matter.  The 
'^'^^^xnt  of  duty  here  must  be  decided  merely  by  the  rela- 
•*^*^hip  of  the  parties  giving  and  receiving  the  benefit 
"^^t  relationship  is  that  of  father  and  son,  and  the 
^^^^est  duty  alone  is  payable.  Suppose  a  father  tenant 
*^^  life,  and,  by  failure  of  his  own  issue  male,  his  nephew 
(c)  4  De  Gex  &  Jo.  340.        (d)  7  Hurl.  &  Nor.  109. 
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tad  the  son;  it  is  a  provision,  the  right  to  make  which:       1 8^* 
iukB  been  purchased  by  the  father  for  a  valuable  con-     Attobnev 
^deration,  and  the  cases  of  Jenkinson  (/),  and  Attor^        bnbral 
ney  General  v.  Baker  {g\  and  the  observations  of  Baron       Flotbb 
JBramtoell  in  YelvertorC^  case  (A)  apply.     The  power  in 
tiie  deed  of  1855  is  not  a  mere  substitution  for  that  in  the 
deed  of  1821,  but  was  the  result  of  a  purchase  effected 
by  bringing  new  estates  into  settlement.     As  the  son 
t^eceived  from  them  a  benefit  he  did  not  before  possess, 
that  ^w^as  a  purchase ;  and  the  purchase  being  made  by  a 
&ther  for  the  benefit  of  his  daughters,  and  the  gift  being 
eme  finom  him  to  them,  the  duty  can  only  be  one  per  cent. 

^^  to  the  800  /.  a  year  to  Edmund  Georgcy  during  his 
fiather*8  life,  it  is  quite  clear  that  he  was  deprived  of  that, 
•*^d  according  to  the  Braybrooke  case  (i)  he  is  entitled  to  a 
reduction  of  duty  on  that  account. 

The  Solicitor  General,  in  reply : 

The  larger  duty  must  be  paid  on  all  the  successions 

The  cases  oiJenkinsoUy  Bakery  and  in  re  Peyton  (J), 

^y  l>e  considered  as  establishing  the  principle  that  if  I 

■"*y  ftt)m  a  tenant  in  tail  a  sum  of  money,  to  be  paid  to  my 

*****te  after  my  death,  and  then  assign  that  sum  to  persons 

''•'^'^^  are  to  take  under  me,  I  am,  as  between  me  and  them, 

*^*^tirig  a  succession  in  their  favour,  and  they  are  liable 

"^  ^^ty  in  respect  of  it.    That  is  the  case  here.     Then  as 

^  "^e  question  who  is  the  predecessor  in  creating  the 

■^^^<5e8sion,  Ramsay*B  case  (A),  is  an  authority.     There 

*^    wife  brought  6,000/.,  and  some  other  estate  into 

•^**lement ;    the  husband  settled   10,000  /.  of  his  own 

IP^^^^rty  on  himself  and  wife,  and  the  children  of  the 

'    tjO  24  Beav.  64.  (i)  Afite,  160. 

C^)  4  Hurl.  &  Nor.  19.  (j)  7  Hurl,  and  Nor.  206. 

(i)  7  Hurl.  &  Nor.  806.  {k)  30  Beav.  75. 
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5^  and  on  his  death  Richard  Neville,  his  son,  who 

1  became  the  third  Lord  Brayhrooke,  became  tenant 
life  under  the  will,  with  remainder  to  his  first  and 
w  sons  in  tail  male.  In  1841  the  third  Lord  Bray^ 
9ke  concnrred  with  his  eldest  son,  who  had  then  at- 
sd  his  age  of  21  years,  in  barring  the  entail  and 
^tiling  the  estate  (subject  to  his  own  life  estate  under 
Biill,  and  subject  also  to  certain  terms  of  years  for 
jnng  the  payment  of  some  annuities  and  other 
^es)  to  such  uses  as  he  and  his  said  son  should  ap-- 
.%  and  in  default  of  appointment  to  the  use  of  his  said 
for  life,  with  remainder  to  his  first  and  other  sons  in 
male,  with  remainders  over. 

s  1850  Lord  Braybrooke  and  his  said  son  exercised 
r  joint  power,  and  appointed  the  estates,  subject  to 
Eun  annuities  and  charges,  to  the  same  uses  as  had 

2  declared  by  the  deed  of  1841. 

lie  third  Lord  Braybrooke  died  in  1858,  and  the 
stion  then  arose  as  to  the  succession  duly  payable  by 
son,  who  then  became  the  fourth  Lord  Braybrooke. 
look  an  estate  for  life  under  the  joint  appointment 
is  fadier  and  himself.  And  in  order  to  determine  at 
^t  rate  the  duty  was  to  be  charged,  it  was  necessary 
^certain  who  was  his  predecessor  within  the  meaning 
be  Succession  Duty  Act,  the  rate  of  duty  in  all  cases 
ending  on  the  degree  of  relationship  subsisting  be- 
en the  predecessor  and  the  successor, 
^n  behalf  of  the  son  it  was  argued  thai  as  he  took,  on 
death  of  his  father,  under  the  joint  appointment  of 
father  and  himself,  the  father  was  the  predecessor ; 
^hich  case  a  duty  of  one  per  cent,  only  would  be 
itble  on  the  whole  estate :  or  if  not  so,  then  that  the 
^er  and  the  son  himself  were  joint  predecessors,  in 
ch  case  a  duty  of  one  per  cent,  only  would  be  payable 
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tenant  to  the  praecipe^  they  resettled  the  estates  to  the 
nee  of  Henry  the  father  for  life,  with  remainder  to 
William  John  for  his  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  George^  second 
ion  of  Henry 9  for  his  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainders  over. 

Henry  the  father  died  in  1834,  and  William  John  the 
•on  then  succeeded  to  the  estate,  and  he  died  without 
laeue  in  1855.  As  he  succeeded  to  the  estate  before  the 
JMrnng  of  the  Succession  Duty  Act,  the  precise  question 
which  was  decided  in  Lord  Brayhroohe^^  case  never  arose ; 
Imt  if  Henry  the  father  had  lived  till  1854,  instead  of 
dying  in  1834,  it  is  certain  on  the  authority  of  Lord 
JSrayirooke^B  case,  that  Wittiam  John,  on  succeeding  in 
1854,  would  have  been  held  to  be  the  sole  settlor,  for 
Ae  purpose  of  ascertaining  the  succession  duty  payable 
hj  him.  If  he  would  have  been  the  sole  settlor  for  that 
purpose,  I  cannot  understand  on  what  principle  it  can  be 
Contended  that  the  interests  of  those  coming  after  him  in 
tiie  settlement  were  derived  from  any  other  source  than 
liuit  from  which  his  own  interest  was  derived.  If  he 
Iroold  have  been  held  to  be,  within  the  meaning  of  the 
Act,  the  sole  settlor  from  whom  his  own  tenancy  for  life 
wms  derived,  he  was  the  sole  settlor  from  whom  the 
interests  of  his  children,  if  he  had  had  any,  and  those 
ff^pmlng  after  them  in  the  settlement,  were  derived* 
Tlioee  interests  all  come  out  of  the  same  estate  as  that 
•at  of  which  his  own  tenancy  for  life  was  derived.  And 
liie  decision  of  this  House  shows  that  in  order  to  ascer- 
tun  who  10  the  settlor,  within  the  second  section,  t.  e., 
Ae  settlor  '^  from  whom  the  interest  of  the  successor  is 
derived,"  we  must  inquire  not  who  are  the  parties  by 
Hrhose  conveyance  the  estate  has  been  created  ?  but  who 
m  the  conveying  party  out  of  whose  estate  the  interest 
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heritance.  J£  instead  of  arising  under  the  exercise  of  a 
power  ^ven  to  the  parent^  they  had  been  at  once  fixed 
by  the  settlement  which  created  the  power,  there  could 
Borely  be  no  doubt  but  that  they  must  have  followed  the 
fmte  of  the  inheritance,  and  I  am  of  opinion  that  the 
orcumstance  of  their  arising  under  a  power  can  make  no 
difference.  Indeed  this  seems  to  be  expressly  provided 
for  by  the  4th  section  of  the  Act.  The  interest  created 
by  the  power  must,  on  well  known  principles,  be  treated 
as  arising  firom  the  deed  creating  the  power,  and  in  this 
case  it  is  unnecessary  to  consider  whether  we  are  to  refer 
to  the  settlement  of  1821  or  to  that  of  1855,  as  the  source 
of  the  power.  The  rate  of  duty  will  be  the  same  to 
whichever  settlement  we  refer. 

It  was  argued  that  here  the  father  ought  to  be  consi- 
dered as  a  purchaser  of  the  right  to  appoint  the  portions, 
and  so  that  he  was  the  settlor  from  whom  the  interests  of 
liie  younger  children  were  derived;  and  this  view  of  the 

was  attempted  to  be  supported  by  reference  to 
's  case  (n),  and  YehertaTi'B  case  (  o).    But  those 

do  not  support  the  proposition  contended  for.  In 
both  those  cases  the  court  considered  that  the  tenant  for 
life  had,  in  the  result  of  his  dealings  with  the  property^ 
become  a  creditor  on  the  estate  for  a  sum  of  money  pay- 
able on  a  future  day.  That  being  so,  the  persons  who 
under  the  disposition  which  he  made  of  the  money  became 
entitled  to  it  at  his  death,  were  properly  held  to  be  suc- 
cessors deriving  title  from  him  as  their  sole  predecessor. 
He  was,  according  to  the  decision,  absolute  owner  of  the 
mimey.  But  here  the  interests  of  the  younger  children 
were  not  derived  from  any  fund  to  which  George  was 
entitled*  He  never  was  a  creditor  on  the  estate.  The 
cases  are  therefore  altogether  different. 

(a)  24  Bear.  64.  (o)  7  Uarl.  &  Nor.  306. 

K  K  2 


1862. 

Attornbt 
General 

V. 

Flotbr 
andothen. 


CASES  IN  THE  HOUSE  OF  LORD& 


493 


{Miyable  on  the  succession  of  George^  of  EdmuTid  Georg't; 
and  of  Georgia  younger  children  is  three  per  cent.  It  was 
not  disputed  by  the  Solicitor  General  that  in  calculating 
the  sum  due^  allowance  must  be  made  for  the  annuity  to 
which  the  parties  chargeable  with  duty  were  already  en- 
titled when  the  duty  accrued.  There  will^  I  presume, 
be  no  difficulty  in  adjusting  the  amount  due^  taking  it  as 
established  that  the  rate  chargeable  is  three  per  cent,  on 
the  estates  included  in  the  recovery  of  1810. 

It  was,  however,  admitted  that  a  part  of  the  estates  in- 
cluded in  the  settlement  of  1821  were  fee  simple  estates 
of  Henry ;  as  to  these  the  duty  is  certainly  payable  only 
at  the  rate  g£  IL  per  cent,  and  with  respect  to  the  por- 
tions, they  must,  for  the  purpose  of  regulating  the  duty, 
l>e  apportioned  rateably  between  the  settled  and  fee  sim- 
ple estates  according  to  their  value.  The  duty  on  so 
much  as  is  attributable  to  the  original  settled  estates 
will  be  assessed  at  three  per  cent. ;  that  assessed  on  the 
fee  simple  estates  brought  into  settlement  for  the  first 
time  in  1821,  will  be  assessed  at  one  per  cent. 

Lord  Wenaleydale : 

My  Lords,  there  is  no  doubt  that  the  decision  of  the 
niajority  of  your  Lordships  in  the  case  of  The  Attorney^ 
General  v.  Lord  Brayhrooke  is  just  as  binding  as  if  the 
whole  House  had  concurred  in  it,  and  the  ratio  decidendi 
in  that  case  must  govern  all  other  cases  in  this  House 
and  in  all  inferior  tribunals.  We  have,  therefore,  merely 
to  ascertain  what  was  the  rule  laid  down  by  the  late  Lord 
Chancellor  (  Campbell)  and  Lord  Kingsdown,  according  to 
which  their  Lordships  decided,  and  that  rule  must  unques- 
tionably govern  other  cases. 

I  have  given  the  subject  every  consideration  in  my 
power.     My  two  noble  and  learned  &iends  concur  in  a 

K  K  3 


1862. 


Attobnet 
General 

V. 

Floybr 
•and  othen. 


CASES  IN  THE  HOUSE  OF  LORDS. 


495 


cHspoflition),  that  he  was  chargeable  with  the  duty  at  the 
same  rate  as  if  no  such  disposition  had  been  made. 

They  might  have  decided  only,  that  as  the  new  dispo- 
sition made  by  the  deed  of  1856^  in  which  he  ooncurred, 
was  ineffectual  to  alter  his  condition  under  the  will  of 
liord  Howard  de  Walden  by  the  express  provision  of  the 
12th  section  it  was  unnecessary  to  make  any  fiuilier 
inquiry  whether  that  disposition  was  one  by  the  Appel- 
lant alone^  or  by  his  father  and  the  Appellant  jointly; 
andy  therefore,  their  decision  upon  the  latter  question 
was  unnecessary  and  was  not  intended  by  them  to  be 
made  the  ground  of  their  decision. 

It  is  possible  from  what  Baron  Bramwell  says  as  to 
the  inapplicability  of  the  case  of  The  Attorney  General  y. 
Sraybrooke,  that  he  may  have  supposed  (the  report  not 
being  then  published)  that  such  might  have  been  the 
ground  of  decision.     But  I  agree,  after  entertaining  some 
doubt,  with  my  noble  and  learned  friends,  that  the  ma- 
jority of  the  House  in  Lord  Braybraoke^^  case  meant  to 
decide  that  the  Appellant  claimed  the  succession  under 
a  disposition  made  by  himself  and  by  himself  only,  and 
that  he  claimed  the  succession  from  himself  only  as  pre- 
decessor, as  created  out  of  his  own  estate  tail  only.     If 
derived  from  his  own  father's  estate  for  life  in  part,  he 
ought  to  have  been  subjected,  in  respect  of  that  part,  to 
a  duty  of  one  per  cent.  only.     But  the  majority  of  your 
Lordships  held  that  he  claimed  altogether  under  a  dis- 
position made  by  himself  alone ;  and  therefore  was  liable 
to  the  full  duty  of  ten  per  cent,  as  he  certunly  would  be 
if  there  had  been  no  such  subsequent  disposition. 

The  decision  in  Lord  Braybrooke^s  case  is  therefore  in 
effect,  that  if  the  tenant  in  tail  in  remainder  joins  with 
the  tenant  for  life  in  executing  a  general  power  of  ap- 
pointment to  another,  the  interest  of  the  appointee  is 
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said  succession  for  the  annuity  of  800  /.  In  the  pro- 
ceedings mentioned  charged  upon  the  same  estates  for 
the  benefit  of  the  said  Edmund  George  BankeSy  such 
annuity  being  apportioned  rateably  between  the  two 
daases  of  estates ;  and  that  the  rate  of  duty  chargeable 
bpon  the  succession  of  the   younger   children   of  the 
aaid  George  Bankesy  in  respect  of  the  sums  appointed 
to  them  in  the  will  of  their  father  under  the  special 
power  contained  in  the  said  indentures^  or  either  of 
tfaem,  BO  far  as  the  same  are  charged  upon  the  estates 
xe-fiettled  by  the  indenture  of  the  3d  of  July  1855^  ex^ 
cepting  the  estates  brought  into  settlement  in  the  year 
1821^  as  above  mentioned,  is  three  per  cent,  and  so  far 
as  the  same  are  charged  upon  the  estates  so  brought  into 
settlement  in  the  year  1821,  is  one  per  cent,  and  that  for 
the  purpose  of  ascertaining  the  amount  of  duty  that 
ought  to  be  paid  on  the  said  sums  the  same  are  to  be 
rateably  apportioned  on  the  said  respective  estates  accord* 
iDg  to  the  value  thereof  respectively.     And  the  cause 

ia  remitted,  &c. 

Lords'  Journals,  15  July  1862. 
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The  Attorney  Genebal  - 
Sir  F.  C.  Smtthe,  Bart.    - 


-  Appellant. 

-  Respondent. 


iL*  bdng  seised  of  certain  estates  in  fee  simple  by  a  marriage  settle-         1952 
ment  executed  in  1812,  conveyed  them  to  the  use  of  himself  for    .     ^^^ 
lifo,  remainder  to  the  use  of  his  sons  in  tail  male  successively.   A.      ^"^^  ^'* 
bad  three  sons,  ^.,  R.  P.,  and  C7.  F.    In  1 840  A .  and  his  eldest  son,       July*  15. 
JE,  executed  a  disentailing  deed,  and  conveyed  the  estates  to  such 
VMS  as  they  should  appoint,  and,  in  default,  to  the  uses  of  the  aet- 
tkmant  of  1812.    In  the  same  year  A.  and  ^.,  on  the  intended 
Buuniage  of  E.^  appointed  to  the  use  of  A.  for  life,  remainder  to 
B.  for  life,  remainder  (subject  to  certain  provisions  for  the  intended 
wifo  and  the  younger  children)  to  the  first  and  other  sons  of  the 
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use  of  Richard  Peter  Carrington  Smythe,  the  then  second 
of  Sir  E.  J.  Smythcy  and  his  first  and  other  sons  suc- 
rely  in  tail  male^  remainder  to  Charles  Frederick 
Shnythe,  the  then  third  son  of  Sir  E,  J,  Smythe^  and  his 
fint  and  other  sons  successively  in  tail  male.  The  mar- 
riage took  place  on  the  28th  April  1840^  and  on  the  28th 
Ati^usi  lS4tl,  Mr.  E,  J.  Smythe  died  without  issue^  and 
without  having  exercised  the  power  of  appointment. 

On  the  11th  May^  Sir  E.  J.  Smythe  and  his  then  eldest 
son,  Richard  Peter  Carrington  Smythe^  executed  a  dis- 
entailing deed,  and  thereby  conveyed  the  estates  to  such 
11068  as  they  should  jointly  appoint,  and  in  default  of  ap- 
pmntment,  to  such  uses  as  were  then  subsisting  concern- 
ing the  same.  On  the  12th  December  1843,  they  joined 
in  executing  this  power  of  appointment  by  a  deed 
appointing  the  estates  to  Sir  £.  J.  Smythe  for  life  (with 
provisions  for  certain  members  of  the  family),  remainder 
to  Richard  P.  C.  Smythe  for  life,  and  to  his  first  and 
odier  sons  in  tdl  male,  remainder  to  Charles  Frederick 
Smythe  for  life,  remainder  to  his  first  and  other  sons  in 
tail  nude,  with  an  ultimate  remainder  to  Sir  E,  J,  Smythe, 
his  heirs  and  assigns  for  ever. 

Richard  Peter  Carrington  Smythe  died  without  issue  in 
SkpiatAer  1853,  and  the  Respondent  Charles  Frederick 
Smythe  thereupon  became  first  tenant  in  tail  in  remainder, 
and  on  the  death  of  his  father,  Sir  £.  J.  Smythe,  11th 
March  1856,  succeeded  to  the  baronetcy  and  entered  into 
poasession  of  the  estates.  The  duty  of  3  /.  per  cent,  was 
daimed,  on  the  ground  that  the  Respondent  must  be 
treated  as  having  derived  the  succession  from  his  elder 
Ixroiher.  The  Respondent  insisted  that  he  either  derived 
it  wholly  from  his  father,  or  partly  from  his  father  and 
partly  from  his  brother. 

The  Court  of  Exchequer,  on  the  6th  July  1861,  gave 
judgment  in  favour  of  the  Respondent,  holding  that  it  was 
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The  son  here  never  had  any  estate  which  he  could  dis- 
pose of  without  the  father's  concurrence.     [Lord  Chelms- 
ford:  The  consent  of  the  father  merely  enabled  the  son 
to  cut  off  the  remainders.]     The  cases  of  Sibthorpe  (ft), 
Peyton  (c),  and  Braybroohe  (cf),  did  not  put  a  construction 
On  the  2d  section;  they  all  proceeded  on  the  12th  sec- 
tion of  the  statute.     In  construing  the  2d  section,  the 
person  from  whom  the  estate  is  derived  must  be  con- 
ndered.     Now,  the  settlement  of  1812  here  is  equivalent 
to  the  will  of  Lord  Howard  de  Walden,  in  the  Braybroohe 
case ;  and  that  settlement,  the  original  of  all  the  estates, 
was  made  by  the  father  of  the  Kespondent,  and  created 
tSie  interest  which  the  Respondent  now  possesses.     The 
IStli  section  directly  applies  to  this  case,  and  seems  to 
liaye  been  executed  with  a  view  to  provide  for  such  a 
case.     If  the  donee  of  an  absolute  power  of  appointment 
appoints  to  his  own  son  in  fee,  surely  it  is  from  the  father 
irad  not  from  any  one  else  that  the  son  derives  his  suc- 
deesion.     Take  the  converse  of  that     A  man  seised  in 
fee  settles  an  estate  by  deed,  and  the  first  use  is  a  general 
power  of  appointment  given  to  a  stranger ;  the  stranger 
i^>points  to  the  son  of  the  donor.     The  Crown  would  not 
be  satisfied  in  such  a  case  with  less  than  ten  per  cent.5 
yet  the  principle  sought  to  be  applied  here  ought  there 
to  prevent  the  payment  of  that  duty.     A  person  with  an 
aibflolute  power  of  appointment  in  himself  is  a  disposer ;  if 
he  has  a  joint  power  he  is  equally  so.     Braybrooke^%  and 
PeytorCs  cases  are  explainable  upon  this  ground,  that  no 
one  is  to  be  permitted  by  his  own  a^t  to  diminish  the 
amount  of  duty  he  would  have  to  pay.     That  does  not 
apply  to  this  case,  where  the  Respondent  has  not  done 
anything,  but  takes   under  a  settlement  made  by  his 
fiither. 

(h)  3  Hori.  &  Nor.  424.  (r)  7Hurl  &  Nor.  265. 

{d)  Ante,  150. 
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Edmcnd  Backhouse  -        -    Plaintiff  in  Error.  28June, 

Ignatius  Bonomi  and  Wife    Defendants  in  Error.        Bi^<if 

rhe  rigbt  of  a  person  to  the  rapport  of  th^land  immediately  around  EaSmaa 

hie  house  is  not  in  the  nature  of  an  easement,  but  is  the  ordinary  Mines.  * 

right  of  enjoyment  of  property  ;  and  till  that  is  interfered  with  he  Siat¥te  qf 

has  no  legal  ground  of  complaint,  although,  in  fact,  something  may  Xtmilaltofis. 
]i«T6  been  done  which  (without  his  knowledge),  has  occasioned 
molts  that  will  afterwards  affect  his  property. 

tf.  was  the  owner  of  certain  houses  standing  on  land  which  was  rar- 
rounded  by  the  lands  of  ^.  C  and  2).  E.  was  the  owner  of  mines 
nuuubg  underneath  the  lands  of  all  these  persons.  He  worked 
the  mines  in  such  a  manner  (without  actual  negligence)  that  the 
lands  of  B,  C.  and  D.  sank  in ;  and  after  more  than  six  years'  in- 
terral  their  sinking  occasioned  an  injury  to  the  houses  of  A. : 

HMVOy  that  a  right  of  action  accrued  to  A.  when  this  injury  actually 
oocurred,  and  that  hb  right  was  not  barred  by  the  Statute  of 
limitations. 

This  was  an  action  commenced  by  a  writ  of  summons, 
dated  20th  May  1856^  and  brought  by  Bonomi  and  his 
wife  to  recover  damages^  for  an  injury  occasioned  to  cer* 
tain  houses  of  theirs^  in  the  occupation  of  tenants.  The 
declaration  alleged  that  the  Plaintiffs  ''  were  entitied  to 
have  the  said  messuages  and  buildings  supported ;  to  wit, 
by  the  mines,  earth,  and  soil  underground,  contiguous 
and  near  to  and  under  the  said  messuages  and  buildings : 
yet  the  Defendant,  well  knowing  the  premises,  wrong- 
fuUy ,  carelessly,  negligently,  and  improperly,  and  without 
leaving  any  proper  or  sufficient  support  in  that  behalf, 
worked  certain  coal  mines  underground,  contiguous  and 
near  to,  and  under  the  said  messuages  and  buildings,  and 
dug  for,  and  got,  and  took  away  coals,  earth,  and  soil  out 
of  the  mines,  and  wrongfully  and  unjustiy  kept  and  con- 
tinued the  said  messuages  and  buildings,  and  caused  them 
to  be  and  remain,  without  any  proper  or  reasonable  or 


wded,  cracked,  swayed,  aod  gave  way. 
of  the  premises  Plaintiffs  have  been  and 
their  reversiomuy  estate  and  interest  in 
suages  and  buildings,  Stc." 

The  Defendant,  who  was  the  owner  of 
ated  andemeath  the  honeee,  pleaded,  1 
2nd,  a  denial  of  the  occupancj ;  3rd,  deni 
reversion ;  4th,  denial  of  the  alleged  rij 
and  5th,  that  the  alleged  causes  of  action 
within  uz  years  before  this  suit.  Iseat 
each  of  these  pleas. 

When  the  cause  came  on  for  trial  at . 
referred  to  Mr.  Hindmarch  to  find  the  fact 
cause  oi  the  damage,  with  dates.  Mr.  ^i 
a  special  case,  in  which  it  was,  among  ol 
forth  that  the  Defendant  in  1849  "  work* 
the  pillars  of  coal  which  he  had  prerionslj 
under  about  two  acres  of  Daniel  Simptm'» 
formed  what  ie  called  *  Sin^iotCs  goaf,*  v 
280  yards  from  the  Plaintiff's  property.  ' 
the  pillars  of  coal  in  Simpson'%  goaf  was  co 
the  latter  end  of  the  year  1849,  since  whicl 
not  been  any  working  in  SimpiorCs  goaf 
the  rest  of  that  part  of  the  mine  begai 
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aences  resulting  from  a  '  thrust '."  He  then  found  that 
le  **  thrust'*  produced  the  usual  effects  on  the  surround- 
ig  lands^  and  that  those  effects  gradually  extended ;  that 

as  the  thrust  in  its  progress  arrived  at  any  land  in 
kich  the  coal  had  been  worked,  the  earth  and  material 
>OTe  the  pillars  of  coal  were  dislocated  and  disturbed 
►  such  an  extent,  as  to  throw  down  or  crush  the  pillars 
r  coal  which  had  been  left  to  support  the  roof  of  the 
line,  and  then  the  roof  fell,  and  the  superincumbent  strata 
id  also  the  soil,  subsided  gradually,  but  also  irregularly." 

..."  The  Plaintiffs'  houses  and  buildings  were  not 
ijured  before  1854,  but  during  the  course  of  that  year  the 
imst  and  its  injurious  effects  began  to  operate  upon  the 
laintiffa'  land,  the  pillars  of  coal  underneath  were  thrown 
>wn  or  crushed,  and  consequently  the  surface  of  the 
nd,  the  foundation  of  the  Plaintiffs'  houses  and  build- 
igs,  and  the  various  strata  of  stone  and  other  materials" 
ere  injured  as  described  in  the  declaration.  "  Since  1854 
le  Plaintiffs'  land  has  been  farther  disturbed,  and  far- 
ler  subsided,  in  consequence  of  the  continued  opera- 
on  of  the  thrust  above  mentioned,  and  the  Plaintiffs' 
ouse  and  buildings  had,  in  consequence,  received  far- 
ler  d^nage  between  that  year  and  the  commencement 
f  this  action,  2  May  1856.  Before  this  subsidence  first 
ommenced  in  December  1854,  the  Plaintiffs  did  not  know, 
nd  had  no  reason  to  suspect,  that  the  thrust  which  was 
lie  cause  of  such  disturbance  and  subsidence  was  in 
peration  or  existence,  nor  had  they  any  knowledge  of 
be  way  in  which  the  Defendant  had  worked  the  mines 
jider  Simpson^B  land  so  as  to  create  Simpson^s  goaf,  and 
3  produce  the  thrust  above  mentioned.  This  thrust 
ras  the  sole  cause  of  the  damage  to  the  Plaintiffs'  houses.'* 
ince  the  commencement  of  the  action  farther  subsidence 
ad  taken  place  and  the  value  of  the  house  and  buiid- 
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18G1.        ings  was  much  diminished.     The  Defendant  did  not  take 

Backhouse    any  steps  to  arrest  the  progress  of  the  thrust  or  to  prevent 

BoNOMi       ^^  from  extending.     If  the  coal  mines  under  the  hmd^ 

and  Wife,     surrounding  the  Plaintiffs*  house  had  been  left  unworked 

to  a  suiEcient  distance  from  the  houses^  they  would  not 

have   sustained  damage.      The  Defendant    might  ak) 

have  supported  the  roof  in  such  a  manner  as  to  prevent 

it ;  but  the  expense  of  doing  so  would  have  been  larger 

than  the  value  of  the  property  injured. 

On  this  finding,  judgment  was  given  in  the  Court  of 
Queen's  Bench  (Mr.  Justice  Wightman  dissentiente)  for 
the  Defendant,  on  the  ground  that  the  cause  of  action  had 
occurred  more  than  six  years  before  action  brought  (a). 
The  case  was  taken,  on  error,  to  the  Exchequer  Cham- 
ber, where  the  judgment  was  reversed  (i).  The  present 
proceeding  in  error  was  then  brought. 

The  Judges  were  sunmioned,  and  Lord  Chief  Baron 
Pollocky  Mr.  Justice  fViffhtman,  Mr.  Justice  Williams, 
Mr.  Justice  Blackburn^  Mr.  Justice  Byles^  and  Mr. 
Baron  Wilde  attended. 

Sir  F,  Kelly  and  Mr.  Phipson,  for  the  Plaintiff  in 
Error : 

The  real  cause  of  action  here  was  the  removal  of  the 
supports.  When  they  were  taken  away  the  injury  was 
complete,  and  the  right  of  action  arose. 

[Lord  Chelmsford:  The  tlirust  was  not  immediately 
injurious  to  the  land,  but  was  ultimately  the  cause  of  the 
injury. 

The  Lord  Chancellor:  But  you  say  that  the  conse- 
quences of  that  thrust  might  have  been  foreseen  as  soon 
as  the  thrust  occurred.] 

(rt)  Ellis,  Bl.  &  El.  622.  {h)  Id.  64G. 
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That  is  80.     In  1849  pillars  were  removed  :  the  thrust        18G1. 
followed;  the  foreseen  and  inevitable  consequence  was     Backhouse 
the  mischief  of  which  the  Plaintiffs   below  complained,        Bonomi 
therefore  the  causa   causans  was  the  removal  of  these      and  Wife. 
pOIars.    On  that  the  right  of  action  was  complete,  and 
the  action  might  have  been  brought,  Humphries  v.  Brog^ 
den  (c).    In  Nicklin  v.  Williams  (^,  it  was  held  under 
circumstances  exactly    similar  to  the  present,  that  the 
cause  of  action  was  the  injury  to  the  Plaintiffs'  right  to 
hare  their  land  and  houses  supported  by  the  contiguous 
l*nd  and  strata  of  coals,  and  therefore  when  any  part  of 
Ac  necessary  support  was  removed,  although  there  was 
i»  actual  damage,  there  was  a  complete  cause  of  action, 
for  which  the  Plaintiffs  might  have  recovered  prospective 
uamages;  and  no   new  cause  of  action  arose  from   the 
whsequent  damage.     The  principle  is  that  the  right  of 
•ebon  is  complete  as  soon  as  the  wrongful  act  is  done, 
•nd  that  was  why,  in  that  case,  as  Mr.   Baron   Parke 
wwrved  (e),  **  The  agreement  and  its  performance  were 
^  answer  to  the  then  existing  cause  of  action."    [Lord 
^Tougham :  Do  you  take  Nicklin  v.  miliums  to  go  farther 
^^^  this,  that  it  is  the  damage,  and  not  the  cause  of  the 
^'•'liage,  which  gives  the  complete  right  of  action  ? — Lord 
^Imsford:  Suppose  a  man  in  such  a  case  as  this  to  put 
'^P  an  artificial  support,  which  is  insufficient,  at  what  time 
''^d  the  cause  of  action  arise  ?]  From  the  moment  that 
■^^  insufficient  support  is  put  up ;  and  the  owner  of  the 
'^^'te  is  not  bound  to  wait  till  actual  damage  occurs,  but 
^y  bring  his   action   at  once.     The  rule  is  stated  in 
ftUar  V.  Spateman  (/),  and  applies  directly  to  this  case, 
^twithstanding  the  distinction   set  up  by  Mr.  Justice 

(c)  12  Q.  B.  Rep.  739.  (c)  Id.  2G7. 

(d)  10  Exc.  Rep.  269.  If)  1  Wm.  Saund.,  n.  (2)  346  b, 
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[The  Lord  Chancellor :  How  can  there  be  a  wrong  for 
rhich  a  man  Is  bound  to  seek  redress  if  he  has  no  notice 
fit?] 

The  case  of  a  solicitor  taking  a  security  on  a  bad  title 
B  a  case  of  that  kind,  which,  though  not  quite  parallel 
fith  the  present,  is  an  illustration  of  the  rule  that  a  right 
xf  action  may  exist  and  the  statute  operate  on  it,  though 
die  party  injured  did  not  know  of  its  existence.  Ashby 
r.  White  (Ji)  settled,  that  in  the  case  of  the  violation  of  a 
right  the  law  will  presume  a  damage,  and  right  of  action 
irill  arise.  This  doctrine  was  expressly  adopted  in  Em- 
Wry  V.  Otoen  (i).  Where,  therefore,  there  is  knowledge 
of  an  act  done  which  all  men  know  must  produce  damage, 
though  the  damage  has  not  then  actually  arisen,  the  right 
of  action  is  complete,  and  the  statute  comes  into  operation. 

Mr.  Manisty  and  Mr.  J.  R,  Davison,  for  the  Defen- 
dant in  Error : 

The  principle  in  Nicklin  v.  Williams  (J)  need  not  be 

disputed,  but  that  case  does  not  apply  here.     When  that 

cise  was  decided,  it  was  generally  assumed  that  rights  of 

the  nature  which  exist  here  were  mere  easements,  and 

the  doctrines  with  relation  to  easements  were  too  largely 

tpplied  to  them.     It  is   now  settled  that  they  are  not 

mere  easements,  but  rights  which  exist  jure  natures ,  and 

ire  therefore  governed  by  entirely  diflferent  principles. 

Besides,  the  injury  done  there  was  known  when  tlie  act 

▼as  done,  and  an  action  was  brought  for  damages  and 

damages  agreed  to ;  and  all  that  that  case  decided  was, 

that  consequential  damage  from  the  same  cause  would 

Dot  afterwards  give  a  fresh  right  of  action.  The  act  done  in 

.  tins  case  was  a  perfectly  innocent  act  at  the  time  it  was 

;  the  argument  on  the  other  side  is,  that  it  must  be 

I*)  2  Lord  Rayxn.  938.  (J)  10  Exc.  Rep,  259. 

(»)  6  Exc.  Rep.  363-3(58, 
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treated  as  having  been  then  injurious,  because  it 
afterwards  become  so.  If  the  action  had  been  b 
when  the  act  was  first  done  the  answer  would  ha^ 
that  the  Defendant  had  a  right  to  do  the  act,  and  1 
damage  had  been  occasioned.  In  Rowbotham  v. 
Mr.  Justice  Cresswell  said  (A),  */  the  owner  of  the 
might  have  removed  every  atom  of  the  minerals  \ 
being  liable  to  an  action  if  the  soil  above  had  not 
In  such  case  the  consequential  damage  is  the  c 
action,  and  the  Statute  of  Limitations  will  run  on! 
the  time  when  the  injury  was  sustained,  and  not  fr 
time  when  the  act  was  done."  Roberts  v.  Iiead{ 
distinct  authority  for  that  proposition,  and  that 
answer,  too,  to  the  case  supposed  on  the  other  sid 
house  situated  between  the  lands  of  B.  and  C,  am 
injured,  not  when  B.  excavated  his  land,  but  when 
so  too,  and  thus  occasioned  the  effect  of  AJ.'s  exc 
to  manifest  itself.  Cle^ff  v.  Dear  den  (m)  does  no 
this  case,  for  there  the  act  done  was  wrongful  at  th( 
here  it  was  innocent  at  the  time,  and  nothing  1 
consequential  damage  gave  a  ground  of  complaint 
same  answer  may  be  made  to  Howell  v.  Young  ( 
that  class  of  cases  where  solicitors  have  accept 
titles  on  investments  of  their  clients'  money. 

Here  the  action  is  for  an  injury  to  the  rcversi 
it  can  only  be  maintained  by  showing  that  the  re 
is  really  injured. 

Sir  F,  Kelly  replied. 

The  Lord  Chancellor  (Lord  Westhury)  : 

My  Lords,  this  case  has  been  rendered  of  great  i 
ance  by  reason  of  a  difference  of  opinion  which 


(A-)  0  E1I.\S:  Bl.  1.57. 
(/)  iO  East.  215. 


(f»)  12Q,.  B.Rep.  57i 
(w)  5  Barn.  &  Cres.2 


CASES  IN  THE  HOUSE  OF  LORDS.  511 

between  the  majority  of  the  Judges  in  the   Court  of       1861. 
Queen's  Bench^  and  the  Judges  sitting  in  the  Court  of  Backhousb 
£zchequer  Chamber.     Your  Lordships  have   therefore       Bonow  * 
deemed  it  right  to  hear  the  case  at  length ;  and  I  will     and  Wife. 
now  submit  to  your  Lordships  the  following  question  as 
fit  to    be  proposed  for  the  opinion  of  the  learned  Judges 
•If bo  are  in  attendance :  "  -4.  jB.  is  the  owner  of  a  house, 
C  O-  is  the  owner  of  a  mine  under  the  house,  and  imder 
tjie  surrounding  land ;   C.  D.  works  the  mine,  and  in  so 
iwng  leaves  insufficient  support  to  the  house.     The  house 
i«  not  damaged,  nor  is  the  enjoyment  of  it  prejudiced 
until  some  time  after  the  workings  have  ceased.     Can 
^  B.  bring  an  action  at  any  time  within  six  years  after 
the  mischief  happened,  or  must  he  bring  it  within  six 
years  after  the  workings  rendered  the  support  insuffi- 
cient?" 

The  learned  Judges  asked  leave  to  retire  to  consider 
this  question,  which,  having  been  granted,  they  were 
absent  for  a  short  time ;  and,  on  their  return. 

The  Lord  Chief  Baron  said :  My  Lords,  I  am  desired  by 
my  learned  brothers  to  deliver  our  unanimous  opinion  in 
reply  to  your  Lordships'  question.  We  are  all  of  opinion 
that  A.  jB.  may  bring  an  action  at  any  time  within  six  years 
after  the  mischief  done,  and  we  are  of  that  opinion  for 
the  reasons  given  in  the  judgment  of  the  Court  of  Exche- 
quer Chamber  (o). 

The  Lord  Chancellor : 

My  Lords,  we  are  much  indebted  to  the  learned 
Judges  for  giving  an  immediate  answer  to  the  question, 
and  I  think  your  Lordships  will  agree  with  me,  that  no 

(o)  Ell.  Bla.  &  Ell.  654. 
L  L  4 
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18  not  actionable  in  itself,  but  under  which  special  damage        ^^^l- 
may  arise  and  does  arise  to  somebody  afterwards,  the    Backhoubs 
person  complaining  of  that  special  damage  can  bring  no      Bonomi 
action  till  he  has  sustained  actual  damage.     It  is  true     and  Wife. 
tliat  in  such  a  case  the  express  language  of  the  Statute 
of  Limitations  prevents  the  bringing  of  any  action  after 
two  years  from  the  words  spoken.     But  for  that  express 
provision,  such  a  case  would  furnish  an  analogy  to  the 
case  now  under  discussion.     I  will  only  therefore  say, 
that  both  on  the  grounds  stated  by  my  noble  *and  learned 
friend  on  the  woolsack,  and  on  those  expressed  by  the 
Court  of  Exchequer  Chamber,  I  entirely  concur  in  the 
opinion  that  the  judgment  below  should  be  affirmed. 

Lord  Wensleydale : 

My  Lords,  I  entirely  concur  in  the  opinion  which  has 
been  delivered  by  the  learned  Judges.  I  think  it  per- 
fectly clear  that  the  right  in  this  case  was  not  in  the 
nature  of  an  easement,  but  that  the  right  was  to  the 
enjoyment  of  his  own  property,  and  that  the  obligation 
was  cast  upon  the  owner  of  the  neighbouring  property 
not  to  interrupt  that  enjoyment. 

Lord  Chelmsford: 

My  Lords,  I  entirely  concur  with  my  noble  and  learned 
friends,  and  I  can  add  nothing  to  what  they  have  said. 

Judgment  of  the  Court  of  Exchequer  Chamber  affirmed 
fvith  costs. 

Lords  Journals,  28  June  1861. 
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goarantle  of  the  Bespondent^  for  loans  not  to  exceed  18^1* 
20,000  /. ;  but  the  Appellants  were  always  to  retain  in  Hopkinson 
their  hands  a  sum  of  4,000  /.,  to  constitute  a  "  lodgment  ^  ^^ 
account."  This  guarantie  was  shortly  afterwards  given  Rolt. 
up,  the  Appellants  being  satisfied  with  having  the  name 
of  the  Bespondent,  or  of  his  firm,  to  the  bills  discounted 
by  them  for  Mare.  The  lodgment  account,  however,  con- 
tinued to  exist.  The  transactions  became  unsatisfactory, 
and  the  Appellants  refused  to  make  farther  advances, 
except  on  the  security  of  a  mortgage  for  20,000  Z.  Mare 
had  previously  obtained  from  the  Palladium  office  an 
advance  of  money  by  way  of  mortgage,  and  had  given 
to  that  office,  on  the  6th  January  1855,  a  first  mortgage 
on  his  estates  in  the  counties  of  Cliester  and  Cambridge^ 
to  secure  the  sum  of  45,000  L  A  second  mortgage  was 
executed  by  Mare  on  the  26th  January  1855.  This  in- 
cluded the  previously  mortgaged  property,  and  also  Mare^s 
property  at  BlackwalL  It  was  in  favour  of  the  Appel- 
lants, was  negotiated  with  the  full  knowledge  of  the 
Bespondent,  and  his  own  solicitors  acted  on  the  occasion  as 
the  sole  solicitors  in  the  transaction  for  Mare  and  for  the 
Appellants.  This  mortgage  recited  that  which  had  been 
given  to  the  Palladium,  and  was  witnessed  to  be  given 
for  effectually  securing  unto  the  Appellants  the  *^sum 
or  Biuns  of  money  which  then  was  and  were,  or  at 
any  time  and  from  time  to  time  thereefter,  should  or 
might  be  due  or  owing  to  them  "  on  the  balance  of  the 
account  current  of  Mare ;  subject  to  redemption  ^^  on 
payment  to  the  Appellants  on  demand  of  all  and  every 
the  sums  and  sum  of  money  which  then  were  or  was,  or 
at  any  time  and  from  time  to  time  thereafter,  should  or 
might  become  due  or  owing"  from  Mare  to  the  Appellants 
either  for  money  paid  and  advanced,  or  to  be  paid  and 
advanced  by  the  Appellants  unto  Mare.  Provided  that  the 
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Appellants  delivered  to  him  an  account^  headed  '^  Balance        1861. 

of  loan  account/'  which  was  in  these  terms :  Hopkinson 

and  Another 

V. 

Loan  granted  21  July  1855 :  £.                  1^^^. 

Ships 8,000 

Loan  granted  15  September  1855  : 

For  wages  -----  7,400 


€€ 


15,400 
Less  amount  of  lodgment  account       -      4,300 


11,100" 


On  the  25th  September  1855  Mare  was  declared  a  bank- 
rupt, at  which  time  the  sum  claimed  by  the  Appellants  to 
be  due  to  them,  amounted  to  41,000/.,  of  which  30,000/. 
irere  for  bills  which  had  been  discounted  for  him,  and 
had  not  then  arrived  at  maturity.  These  were  after- 
wards paid  by  the  persons  liable  thereon,  and  then 
11,000/.  were  claimed  as  remaining  due. 

On  the  13th  November  the  Respondent,  who  had  been 
called  on  to  pay  what  was  due  from  him  on  Mare^%  dis- 
honoured bills,  gave  notice  to  the  Appellants  that  he 
ahould,  on  concluding  such  payment,  require  all  the 
aecurities  held  by  the  Appellants  to  be  delivered  up  to 
him. 

In  the  year  1856,  under  orders  of  the  Court  of  Bank- 
ruptcy, the  estates  in  the  counties  of  Chester  and  Cant- 
tridge  Yrete  sold ;  but  they  did  not  satisfy  the  demand  of 
the  Palladium  office.  The  sale  of  the  premises  at 
Slaekwall  then  took  place,  and  the  reserved  bidding  of 
55,0001.  was  fixed  by  the  Court  of  Bankruptcy,  and. 
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prere  entitled  to  the  11,000/.  as  the  balance  on  Mare^s        1861. 

icooant  current,  secured  by  the  indenture   of  the  26th     Hopkinron 

January  1855,  out  of  the    proceeds  of  the  sale  of  the  ^ 

Blaekwall  property   in    priority  to    the   claim    of  the         Row. 

Respondent  under  the  indenture  of  the  12th  February 

1855.    The  cause  was  heard  before  the  Master  of  the 

Bollsy  and  on  the  29th  May  1858  his  Honor  made  an 

order  declaring  the  Respondent  entitled  to  priority  over 

tke  Appellants,  and  directed   accounts  accordingly  (&). 

This  order  was  confirmed  on  appeal  to  the  Lord  Chan- 

cdhr.    The  present  appeal  was  then  brought. 

Mr.  Rolt^  and  Mr.  Lloyd  (Mr.  JE.  Lloyd  was  with 
them),  for  the  Appellants : 

The  mortgage  of  the  26th  January  1855  was  intended 
to  be  a  continuing  security  for  any  balance  of  account 
for  the  time  being,  not  exceeding  20,000  /.,  and  this  was 
perfectly  well  understood  by  the  parties  to  it.     The  Ees- 
pondent,  with  whose  full  knowledge  it  was  executed,  so 
Uiderstood  it.     If  tliere  was  any  doubt  as  to  the  real  inten- 
ion  of  the   parties   in  executing  this  indenture,  there 
mght  to  have  been  an  inquiry  directed  as  to  that  point, 
that  the  Respondent  understood  it  to  be  a  continuing 
^narantie  to  this  amount,  is  shown  by  the  fact  that  after 
^  12th  February  1855,  when  the  mortgage  had  been 
gnnted  to  him,  he  continued  to  accept  bills  for  Mare, 
wliich  he  knew  were  to  be,  and  which  were  in  fact,  dis- 
counted by  the  Appellants.     He  had  the  best  means  of 
knowledge  of  Mare^s  circumstances,  not  only  through  his 
1^^  relationship  to  Mare^  but  also  because  their  offices 
^ere  in  the  same  building,  and  because  his  own  confi- 
dential clerk,  Joseph  Payne^  constantly  acted  in  the  same 

{h)  25  Beav.  461. 
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1861. 

HoPKiNsoir 

and  Another 

«• 

Bolt. 


capacity  for  Mare ;  and  he  showed  that  he  had  this  know* 
ledge  by  the  notice  he  gave  before  the  advanced  of  tL^ 
8,0002.  and  the  7,500/. 

The  question  of  priorities  is  not  raised  by  the  Keqwn-**' 
dent's  bill,  which  is  the  bill  of  a  surety  and  not  of  a  mort- — 
gagee,  and  consequently  the  Plaintiff  is  not  entitled  tc^z 
that  relief  which  a  mortgagee  might  ask  from  the  Court-^ 
That  question  cannot  now  be  relied  on  by  him.  But  i^l 
it  should  be  considered  competent  to  him  to  ndse  thit*"" 
question,  then  it  is  submitted  that  the  terms  of 
mortgage  to  the  Appellants  distinctly  entitle  them  \» 
priority  in  respect  of  advances  made  by  them  after  tie 
date  of  that  instrument.  Those  terms  were  perfectlj 
well  known  to  the  Bespondent,  and  the  decision  of  tlie 
Court  below  is,  therefore,  correct ;  and  it  is  fiilly  nu- 
ranted  by  that  of  Gordon  v.  Graham  (c). 

It  is  true  that  that  case  has  had  some  doubt  thrown  a 
it  in  a  note  by  Mr.  Coventry  in  his  edition  of  '^  Pawell(aL 
Mortgages  "(cf);  but  Mr.  Powell  adopted  it  in  the  text^ 
and  it  has  always  been  acted  on,  and  Mr.  Coventry  only 

(c)  7  Vin.  Abr.  52.  pi.  3.  The  report  ia  in  these  words:  ^A> 
mortgages  to  B.  for  a  term  of  years,  to  secure  the  snm  of  £.  tindj 
lent  to  the  mortgagor,  as  also  such  other  same  as  should  hereafter  1» 
lent  or  advanced  to  him.  Afterwards  A.  makes  a  second  mortgage  to C 
for  a  certain  sum,  with  notice  of  the  first  mortgage,  and  then  the  fint 
mortgagee,  having  notice  of  the  second  mortgage,  lends  a  fiirther 
77ie  quesiioti  uxu^  on  what  termt  the  second  mort^offee  shaU  redtm 


sum. 


the  first  mortgage.  Per  Cowper,  C.  The  second  mortgagee  shall  not 
redeem  the  first  mortgage  without  paying  all  that  is  due,  as  wrii  the 
money  lent  after,  as  that  lent  before  the  second  mortgage  was  made ; 
for  it  was  the  folly  of  the  second  mortgagee,  with  notice,  to  take  sQch 
security.  But  upon  the  importunity  of  counsel,  it  was  ordered  that 
the  Mcuter  should  report  what  money  was  lent  by  the  first  mortgagee 
after  he  had  notice  of  the  second  mortgage.  M.S.  Rep.  Pasch.  ;2Gto.: 
Cane;  Gordon  v.  Graham.'*  With  the  exception  of  the  woids  is 
italics,  the  report  in  2  Eq.  Cas.  Abr.  598,  p.  16,  is  almost  literalljT 
the  same. 

C^)  Ed.  by  Coventry,  834. 
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]ie»Utes  a  doubt  about  It — a  doubt  upon  which,  he  him*  IB61. 
self  Bays,  he  places  but  slender  dependence  (e).  It  never  Hopkinsoit 
wa8  seriously  impugned  by  any  judicial  authority  till,  in  *°  ao  er 
Shaw  V.  Neale,  the  Master  of  the  Bolls  said  (/),  ''  This  Bow. 
dedsion  has  not  met  with  the  unanimous  approbation  of 
the  profession."  His  Honor  there  refers  to  an  obser- 
ntion  made  upon  it  by  Lord  Chancellor  Sugden  in  Ire- 
had  in  the  case  of  Blunden  y.  Desart,  where  his  Lord- 
flhip  18  supposed  to  have  expressed  his  dissent  from  it 
He  8aid(y),  *^Even  in  the  case  of  a  first  mortgage, 
whether  le^al  or  equitable,  covering  future  advances, 
it  deserves  farther  consideration,  whether  it  would  be 
afe  to  rely,  in  all  cases,  upon  Gordon  v.  Graham  as  an 
lathority  that  advances  may  be  safely  made  after  the 
first  mortgagee  has  notice  of  a  second  mortgage."  That 
observation  does  not  impeach  the  authority  of  the  decision, 
kt  only  suggests  caution  as  to  the  circumstances  in 
vhich  it  is  to  be  applied.  When  that  case  of  Shaw  v. 
Jfeak  afterwards  came  before  this  House  (A),  Lord 
St  Leonards  said  (i),  "  If  Lord  Cowper  had,  in  the  end, 
Quuntained  the  opinion  he  was  at  first  supposed  to  ex- 
press, he  could  not  have  made  the  order  of  reference  to 
Ae  Master  which  is  found  in  that  case."  Here  again  is 
I  mere  incidental  observation  which  does  not  go  to  the 
nthority  of  the  case  itself,  and  yet,  if  that  case  is  not 
OYermled,  there  can  be  no  ground  for  the  Respondent's 
vgament.  Even,  however,  if  that  case  should  not  be 
held  to  govern  the  present,  the  circumstances  here  are 
adverse  to  the  claim  of  the  Respondent ;  he  was  a  mere 
•urety;   he  was  fully  aware  of  every  proceeding;    he 

(f)  **  The  editor,  in  submitting  these  remarks  to  the  consideration 
<if  the  learned  reader,  desires  to  add,  that  individually  he  places  but 
(lender  dependence  in  the  force  of  their  application,  p.  584,  n.  («)." 

(/)  20  Beav.  181.  (h)  6  H.  L.  Cas.  681. 

iff)  2  Dm.  &  War.  405.  (»)  Id.  597. 
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balance  of  what  is  then'  due,  and  opens  a  new  account.         1861. 
£ach  new  advance  after  that  is  a  new  contract,  and  cannot    Hopkikson 
by  mere  implication  be  tacked  on  to  the  former.  ^^®   *' 

The  circmnstances  here  do  not  warrant  the  argument        Rolx. 
that  the  Respondent  gave  up  his  right  to  stand  on  his  own 
mortgage  according  to  its  priority. 

The  form  of  the  bill  is  sufficient  to  warrant  the  relief 
here  granted.  The  bill  is  not  that  of  a  mere  surety;  and^ 
besides^  it  shows  that  the  8^000  /.  were  adyanced  not  on 
the  first  mortgage,  but  on  a  new  and  a  diatinct  authority, 
•ad  that  the  7^500  /.  were  advanced  on  no  authority 
aft  all,  and  it  expressly  claims  priority  over  both. 

[[The  Lord  Chancellor:  Even  though  the  first  prayer 
m  the  bill  might  be  considered  to  have  a  different  aspect, 
if  the  third  is  warranted  in  law  and  fact  the  Sespondent 
is  entitled  to  this  relief.] 

It  could  not  be  pretended  that  the  Bespondent  entered 
inlo  a  security  to  stand  responsible  for  any  sum  not  be- 
yond 20,000  L  that  might  be  at  any  time  advanced;  and, 
if  not,  there  is  no  answer  to  the  bilL 

The  Lord  Chancellor  (Lord  Campbell): 
My  Lords,  this  appeal  raises  a  question  of  great  im- 
portance to  bankers,  and  to  the  mercantile  interests  of  the 
eoontry. 

Independently  of  any  particular  agreement  between 
tiieee  parties,  either  express  or  to  be  implied  from  their 
dealings,  beyond  what  is  to  be  found  in  the  written  docu- 
ments, I  think  the  question  is  accurately  as  well  as 
tersely  stated  by  Lord  Chancellor  Chelmsford  in  the 
judgment  appealed  against,  ^'  A  prior  mortgage  for  pre- 
sent and  future  advances ;  a  subsequent  mortgage  of  the 
tane  description ;  each  mortgagee  has  notice  of  the  other's 
deeds ;  advances  are  made  by  the  prior  mortgagee  after 
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reporter,  the  bill  was  filed  by  Patrick  Gordon  and  William        18<^1- 
Gordon  against    William    Graham,   John    Montgomery^    Hopkinson 
Elias   Turner^  Edmund  Lassellsy  Richard  Lee,  and  Jacob  ^^ 

Douglass,  the  Plaintifis  alleging  themselves  to  be  partners  Rolt. 
with  and  creditors  of  the  Defendant  Graham,  and  claiming 
as  such  a  sale  of  certain  lands  of  Graham  in  Lincolnshire, 
which,  subject  to  prior  mortgages  in  the  Defendants 
T\Lmer  and  Montgomery  respectively,  had,  by  Graham's 
direction,  been  conveyed  upon  trust  for  sale,  with  a  view 
to  payment  of  what  was  due  from  him  to  the  partner- 
ship. 

The  material  facts  appear  to  have  been  as  follows :  In 
the  year  1707,  Sir  Richard  Hutchinson,  being  seised  in 
fee  of  the  lands  in  question,  borrowed  1,800  /.  of  the 
Defendant  Graham ;  and  for  securing  the  repayment 
thereof,  with  interest,  by  indenture  dated  the  29th  of 
September  1707,  demised  the  premises  to  the  Defendant 
iMssells,  his  executors  and  administrators,  for  1,000 
years,  in  trust  for  Graliam,  under  a  proviso  to  be  void 
upon  repayment  of  the  1,800  /.  and  interest  at  a  day  long 
past  before  the  bill  was  filed. 

In  August  1711  more  than  2,000/.  was  due  to  Graham 
from  Sir  Richard  upon  this  mortgage  ;  and  Graham  being 
himself  indebted  upon  an  unsettled  account  to  the 
I>efendant  Turner,  Lassells,  by  an  indenture  dated  the  7th 
August  1711,  and  endorsed  on  the  mortgage  of  1707  by 
GrahanCs  direction,  assigned  to  Turner  the  premises 
therein  comprised,  to  secure  not  only  what  monies  were 
then  due,  but  also  all  such  farther  sums  as  should  after- 
wards become  due  from  Graham  to  Turner,  subject  to  such 
equity  of  redemption  as  the  premises  were  subject  to  by 
virtue  of  the  said  mortgage. 

Subsequently,  Graham  contracted  with  Sir  Richard 
for  the  purchase  of  his  remaining  interest  in  the  premises 
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1801.        (coDBisting  of  the  equity  of  redemptioii  in  the  term  and 

HopKiNsoN     the  reTersion  expectant  upon  its  determination)  for  a  som 

and  Another   ^f  g^^^  j  ^^^^  ^^^  of  which  was  to  be  advanced  by  and 

RoLT.  secured  to  the  Defendant  Montgomery.  And  by  lease 
and  release  dated  the  3d  and  4th  Janvary  171 1,  Sr 
Richardy  in  consideration  of  2,009  21  14 «.  therein  men- 
tioned,  to  be  then  paid  by  the  Defendant  Montgomery^ 
conyeyed  the  prennses  to  the  use  a£  Montgomery  and  hk 
heirs ;  and  thereby  covenanted  that  the  premises  were 
free  from  all  incumbrances  except  the  mortgage  to 
Lasselb  in  trust  for  Graham,  and  declared  that  there 
were  then  due^  for  principal  and  interest  on  the  aid 
mortgage,  2,184/.  6  s.  Sd. 

Only  900  /.  (part  of  the  2,009  /.  14  s.)  were  Montgowunfi 
own  money.  The  bill  alleged,  and  all  the  Defendanii 
except  Montgomery  admitted,  ^^  that  the  remainder  wu 
the  proper  money  of  the  Defendant  Graham,  aad  tint 
Montgomery  was  trustee  in  the  said  deeds  fiv  the  nid 
Graham  in  respect  thereof,  which  trust  Montgatunf 
declared  by  the  same  deeds.^  Montgomery  by  his  answer 
says  the  conveyance  was  made  to  him  '^  as  a  security  far 
paying  to  him  in  the  first  place  900  /.,  and  then  to  secure 
the  payment  of  what  was  due  to  the  partnership;**  t.  f.  to 
the  Plaintiifs.  But  the  Plaintiffs  do  not  so  state  thdr 
case  in  the  bill,  and  the  discrepancy  is  inunateriaL 

In  1713,  Graham  being  largely  indebted  to  the  part- 
nership in  which  he  was  a  partner  with  the  Plaintifi, 
and  in  which  Montgomery  also  was  a  partner,  Montgomery^ 
with  his  consent,  by  indenture  of  lease  and  release  dated 
the  24thand25th  August  1713,  conveyed  the  premises  to 
the  Defendant  Douglass  and  his  heirs.  This  deed  ifi 
stated  by  Douglass  in  his  answer  to  have  been  ''in  order 
to  a  sale  of  the  premises,  and  that  the  money  arisog 
thereby  might  be  applied,  first  in  payment  of  what  was 
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due  to  Turnery  then  of  the,  900/.  to  Montgomery y  and  the         18^1* 
sorplaa  towards  satisfying  the  debt  due  from  Graham  to     HoPKiNsoif 
the  partnership,'^  *"^  ^^;^"**>^ 

Douglassy  finding  difficulties  likely  to  arise^  declined  Holt. 
flotmg  under  this  deed ;  whereupon  the  Plaintiffs  filed 
tlieir  Bill  against  Grahamy  Montgomeryy  Turnery  Lassells 
aood  Douglassy  charging  that  Turnery  under  pretence  of 
his  mortgage^  had  entered  on  the  premises  and  received 
the  rents  and  profits  thereof  ever  since^  and  applied  the 
flame  to  his  own  use,  without  ever  accounting;  and  pray- 
ing to  have  a  discovery  of  what  conveyances  had  been 
made  of  the  premises,  and  for  what  consideration  they 
were  respectively  made,  and  to  have  an  account  of  the 
xente  and  profits  of  the  mortgaged  premises,  and  that  the 
flame  might  be  sold,  and  that  the  Plaintiffs  might,  out  of 
tlie  rents  and  profits  and  money  arising  by  the  sale  of 
tiie  premises,  be  paid  what  was  due  to  them  on  account 
of  the  partnership. 

The  Bill  represented  the  mortgage  to  Turner  to  be 
^  toot  securing  unto  him  what  money  was  then  due  from 
Grahamy  and  which  was  then  computed  and  reckoned  to 
be  600/.  or  thereabouts,"  and  Montgomery  by  his  answer, 
makes  a  similar  statement  with  the  view  of  cutting  down 
Tmrnei't  security. 

Turner  on  the  contrary,  by  his  answer  says,  *^  that  the 
deed  of  mortgage  and  premises  were  assigned  to  him  for 
aecoring  what  was  or  should  afterwards  be  due  to  him 
finmi  Grahamy  which  was  not  so  small  a  sum  as  600  Ly  as 
in  the  bill  alleged;  but  Graham  owed  Turnery  at  the 
time  of  executing  the  assignment  to  him,  1,300/.  principal 
money,  besides  a  considerable  sum  for  interest  and  money 
laid  out  for  him  by  Turnery  who  hath  since  also  advanced 
monies  to  the  Defendant  Graham,  and  the  accounts 
between  them  are  not  adjusted."    Of  the  monies  so  ad- 
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186I.  vasiCed^one  sum  only,  amoimting  as  it  afterwards  ap- 
HoPKiNsoir  ])eared  to  300  Ly  was  advanced  by  Tttmer  after  the  date  of 
and  Another  Montffomm^BmortgSLge  of  January  1711. 

RoLT*  Thtmer,  by  his  answer,  admits,  that  at  the  date  of  hid 

answer  he  had  notice  of  the  deeds  of  January  1711,  but 
there  «  nothing  to  ehow  when  firrt  he  had  Ich  notice. 
He  admits,  that  at  the  date  of  his  answer  he  had  seen  the 
conreyance  of  the  25th  of  Auffust,  1713,  which  would 
properly  disclose  the  deeds  of  January  1711  ;  bnt  it  does 
not  appear  when  first  he  saw  that  conveyance.  His  words 
are : — ^^  This  Defendant  saith,  that  he  doth  not  hnow 
what  conveyance  hath  been  at  any  time  made  of  tfie  said 
premises  by  the  sud  Montgomery ^  by  the  consent  of  Ae 
said  Graham^  to  James  Douglass j  in  the  bill  named ;  bat 
believes  that  some  such  conveyance  was  executed  as  in 
the  bill  for  that  purpose  is  set  forth ;  for  that  this  Defen- 
dant remembers  some  such  conveyance  was  some  time 
since  shown  to  this  Defendant,  but  this  Defendant  isA 
not  remember  the  date  or  contents  thereot** 

Montgomery y  on  the  other  hand,  admits  in  the  clearest 
terms,  that  before  he  took  his  security  of  January  of 
1711,  Graham  informed  him  of  Thimer^e  mortgage,  and 
promised  ^^  to  assign  and  transfer  to  some  other  persoiii 
in  trust  for  Montgomery,  his  (Graham^a)  right  to  the 
mortgage,  after  payment  of  what  should  be  found  due  to 
the  said  Turner y  being  then  computed  about  600  /." 

The  following  extract  from  the  Minute  Book  of  the 
Registrar,  1716  (Lib.  A.,  171  J),  contains  a  minute  of  the 
decree  and  of  what  took  place  at  the  hearing.  The 
Registrar  seems  to  have  t^aken  note  of  the  argument  on 
both  sides,  as  weU  as  of  the  judgment.  **  Mercuriiy  25**  die 
ApriliSy  1716. — Gordon  v.  Graham. — iTamtVton,  for  Plain- 
tiff:  The  scope  of  the  bill  is  to  have  lands  sold  for  satis- 
faction of  one  demand.     Bedford^  for  Defendant  WiWam 
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Grahaniy  opens  his  answer.  Williams^  for  Defendant  1861. 
Montgomery y  opens  his  answer.  Mead  opens  the  answer  of  Hopkinson 
JElias  Turner.  Edwards  opens  the  answer  of  the  Defen-  ^^  Another 
dant  LasseUs.  Williams  opens  the  answer  of  the  De-  Rolt. 
fendant  Richard  Lee.  Mr.  Sergeant  Jekyll,  for  Plaintiff: 
The  chief  question  is  upon  the  Defendant  Turner*^  de- 
mand. Mr.  Cowper,  for  Plaintiff:  The  mortgage,  7th 
August  1711,  assigned  to  Plaintiff  (jn) ;  read,  deed  25th 
August  1713.  Read  Cur.  Decree:  The  partnership  account 
to  be  taken  in  the  first.  If,  in  taking  thereof,  any  ac- 
count stated  shall  appear  the  same  is  to  stand^  and  the 
Master  is  not  to  travel  into  the  same  farther  than  that 
the  parties  be  at  liberty  to  falsify  or  surcharge  the  same ; 
and  to  answer  what  shall  be  coming  on  this  account  of 
the  partnership.  Let  a  sufficient  part  of  the  monies  arising 
by  the  sale  hereafter  directed  be  reserved  to  pay  the 
common  debt  of  the  partnership  ;  and  in  order  to  satisfy 
CraAam^s  debt,  by  his  consent,  decree  the  estate  by  him 
purchased  of  Hutchinson  to  be  sold  to  the  best  purchaser  ' 
can  be  got  for  the  same,  to  be  approved  by  the  Master. 
Out  of  the  money  arising  by  the  sale,  let  Turner  be  paid 
his  debt,  in  the  first  place ;  and  for  that  purpose  let  the 
Master  see  what  is  due  to  him  as  advanced  or  lent  on  this 
mortgage,  and  if  the  Master  shall  find  more  money  ad- 
vanced on  the  credit  of  tliis  mortgage  after  the  25th  of 
August  1713,  he  is  to  state  the  same  specially ;  and  after 
Turner  shall  be  paid  his  principal,  interest,  and  costs, 
then  Montgomery  is  out  of  the  money  arising  by  sale,  to 
be  next  paid  his  principal,  900  /.,  with  his  interest  and 
costd,  to  be  computed  and  taxed  by  the  Master  ;  and  the 
rest  of  the  money  arising  by  sale  is  to  be  liable  to  make 
good  what  the  Defendant  Graham  shall  be  found  to  be 

(m)  This  should  be  'Uo  Defendant  Turner^*  and  is  so  stated  in 
the  previoas  entry  in  the  Registrar's  Book.     See  ante^  525. 


CASES  IN  THE  HOUSE  OF  LORDS.  531 

4^33  i  14  s.  7  cL,  for  which  he,  the  Master,  had  computed        |^» 

interest  to  the  29th  of  September  then  last,  amounting  to    Hop&inson 

lacii  Ait/vi   and  Anotnor 

2^281  L  Ss,  5  d.y  making  m  all  6,915  /•  3  s.    And  he  found  ,^. 

that  Turner  had  received  of  Graham  and  for  his  use,  and        Hom. 

of  the  receiver  of  the  rents  and  profits  of  the  prenuses, 

several  sums   of  money,  amounting  in    the  whole  to 

6>148  L  13  «•  9  cf.,  for  which  he  (the  Master)  had  likewise 

computed  interest,  amounting  to  1,557  /.  4  5.  4  d.,  making 

in  all  6,705  /.  18  5.  1  d.,  which  being  deducted  out  of  the 

said  6,915/.  3^.,  reduced  the  same  to  209/.  As.  \\d. 

remaining  due  to  Turner  from  Graham  for  principal  and 

interest  on  the  premises  on  question.      The  Master^& 

xeport  contains,  in  two  schedules,  the  particulars  of  the 

monies  advanced  and  received  by  Turner  respectively^ 

CCHifflsting  in  each  case  of  a  vast  variety  of  items  in  the 

fonn  of  a  running  account.    It  mentions  only  one  item  (the 

of  300  L  already  referred  to)  as  having  been  advanced 

the  25th  of  August  1713.     The  date  of  this  advance 

was  13th  October  1713.     Of  the  entire  amount  advanced 

by  Turner  (4,633  /•  14  s.  7  d.),  this  was  the  only  advance 

made    subsequently  to  Mantffomer^s  mortgage.      The 

order  confirming  the  Master*Q  report  is  not  to  be  found, 

but  we  may  presume  that  it  was  confirmed. 

Now,  my  Lords,  such  being  the  facts  of  the  case,  the 
question  is,  whether  they  are  correctly  stated  in  the 
fieport  in  Equity  Cases  Abridged  and  in  Viner,  and 
whether  the  decree  justifies  the  proposition  of  law  de- 
duced from  it  by  the  reporter,  and  for  which  it  is  now 
cited  by  the  Appellants  as  an  authority ;  viz.,  "  That  a 
first  mortgagee,  with  a  mortgage  covering  future  advances, 
bas  priority,  not  only  for  what  may  be  due  to  him  at  the 
time  of  a  second  mortgage,  but  also  for  advances  made 
by  him  after  notice  of  such  second  mortgage." 

It  appears  to  me  that  the  statement  of  the  case  in  both 
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nothing  can  now  be  ascertained  ;  but  this  much  is  clear,        1861. 
that  Lford  Cowper  by  his  decree  gave  Turner  priority  in     Hoprinson 
Tespect  of  no  single  advance  shewn  at  the  hearing  to  Another 

IiftYe  been  made  with  notice  of  any  incumbrance  subse-        Rolt. 
qnent  in  date  to  his  own. 

For  these  reasons  it  appears  to  me  that  both  reports 
mre  incorrect,  and  that  the  decree  does  not  justify  the 
proposition  of  law  for  which  it  is  now  cited  as  an  au- 
thority. 

Although  the  case  of  Gordon  v.  Graham  appears  to 
be  misreported,  and  the  inquiry  which  Lord  Cowper 
eertainly  directed  is  inconsistent  with  the  rule  he  is  sup- 
posed to  have  laid  down,  still  if  that  rule  has  been 
adopted  and  acted  upon  as  the  doctrine  of  the  courts,  I 
Aink  it  ought  not  now  to  be  disturbed.  The  rule  is  repeated 
hj  treatise  writers,  as  all  rules  are  which  are  to  be  found 
in  books  of  reports  (even  of  such  doubtful  authority  as 
S  Equity  Cases  Abridged),  until  they  have  been  over- 
ruled. I  do  not  find  any  case  in  which  this  rule  has 
been  judicially  acted  upon,  and  on  several  occasions  it 
lims  been  seriously  questioned.  Although  the  rule  is 
Ittd  down  by  Mr.  Powell  in  his  Treatise  on  Mortgages,  in 
the  edition  of  this  valuable  book  published  in  1822,  Mr. 
Coventry,  the  learned  editor,  seriously  cautions  the  reader 
against  it,  which  he  would  hardly  have  done  had  it  been 
l^erally  approved  of  and  recognised  by  conveyancers. 
He  suggests  that  the  first  mortgagee,  in  respect  of  advances 
made  after  notice  of  a  second  mortg^e  having  no  legal 
right,  is  not  entitled  to  preference.  The  weight  to  be 
^ven  to  his  opinion  can  hardly  be  diminished  by  the 
modesty  with  which  it  is  expressed. 

In  Blunden  v.  Desart  (0),  Lord  Chancellor  Suffden,  in 
Ireland,  when  treating  this  subject,  is  reported  to  have 

(0)  2Dru.  &  War.405,431. 
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wben  aaked  for  a  farther  loan.     Knowing  the  extent  of       1861. 
the  second  mortgage,  he  may  calculate  that  the  here-    Hopkucson 
ditaments  mortgaged  are  an  ample  security  to  the  mort-  *^    ^^ 
gigees;  and  if  he  doubts  this,  he  closes  his  account  with        Bolt. 
tke  mortgagor,  and  looks  out  for  a  better  security.    The 
benefit  of  the  first  mortgage  is  only  lessened  by  the 
mount  of  any  interest  which  the  mortgagor  afterwards 
eon^eys  to  another,  consistent  with  the  rights  of  the  first 
mor^agee.     Thus  far  the  mortgagor  is  entitled  to  do 
what  he  pleases  with  his  own.     The  consequence  ceiv 
timly  is,  that  after  executing  such  a  mortgage  as  we  are 
eoDffidering,  the  mortgagor,  by  executing  another  such 
mortgage,  and   firing  notice  of  it  to   the   first  mort- 
\     g>gee,  may  at  any  time  give  a  preference  to  the  second 
f     mortgagee  as  to  subsequent  advances,  and,  as  to  such 
adnnces,  reduce  the  first  mortgagee  to  the  rank  of  puisne 
iocombrancer.     But  the  first  mortgagee  will  have  no 
reason  to  complidn,  knowing  that  this  is  his  true  position, 
if  lie  chooses  voluntarily  to  make  farther  advances  to  the 
mortgagor.     The  second  mortgagee  cannot  be  charged 
irith  any  fraud  upon  the  first  mortgagee  in  making  the 
idnuices,  with  notice  of  the  first  mortgage ;  for,  by  the 
l^pothesis,  each  has  notice  of  the  security  of  the  other, 
nd  the  fibrst  mortgagee  is  left  in  full  possession  of  his 
option  to  make  or  to  refuse  farther  advances  as  he  may 
deem  it  prudent.     The  hardship  upon  bankers  from  this 
^iew  of  the  subject  at  once  vanishes  when  we  consider 
4at  the  security  of  the  first  mortgage  is  not  impaired 
^out  notice  of  a  second,  and  that  when  this  notice 
comes,  the  bankers  have  only  to  consider  (as  they  do  as 
often  as  they  discount  a  bill  of  exchange),  what  is  the 
<^t  of  their  customer,  and  whether  the  proposed  trans- 
ition is  likely  to  lead  to  profit  or  to  loss. 
A  mistaken  notion  had   got  abroad   that   Gordon   v. 
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to  be  divided  among  the  many  unsecured  creditors  of        1B6U 

^<^Te.  HoPKINSON 

Mr.  Lloyd^  who  ably  argued  for  the  Appellants,  seemed  *°^  Another 
to  me  to  feel,  and  almost  to  admit,  that  at  present  there  Rolt. 
18  no  sufficient  evidence  to  prove  the  alleged  agreement 
tiiat  the  effect  of  the  first  mortgage,  in  giving  the  bank  a 
continuing  preferable  charge  for  all  future  advances  to 
Marty  should  never  be  impaired.  He  excuses  this  penury 
of  evidence  by  the  frame  of  the  Plaintiff's  bill,  which 
seeks  relief  to  the  Plaintiff  as  a  surety  to  the  bank  for 
Mare ;  but,  as  it  likewise  pointedly  claims  priority  by 
▼irtue  of  the  second  mortgage,  it  was  clearly  incumbent 
on  the  Defendants,  who  denied  this  claim,  and  disavowed 
all  notice  of  the  second  mortgage,  if  there  had  been  any 
each  agreement,  as  is  now  suggested,  to  vary  the  effect 
of  the  deeds,  to  allege  it  in  their  answer,  and  to  adduce 
evidence  to  prove  it  before  the  hearing  of  the  cause. 
Thia  agreement  was  not  even  hinted  at  before  the 
Mazier  of  the  Rolls;  and  although  the  contention  of  the 
Plaintiff's  counsel  before  the  Lord  Chancellor,  that  the 
two  mortgages  might  be  treated  as  one  transaction,  may 
lutve  some  reference  to  it,  no  application  was  made  to 
the  liord  Chancellor,  any  more  tlian  to  the  Master  of  the 
RoUs,  to  direct  an  inquiry  upon  this  subject.  The  prayer 
fixr  such  an  inquiry  on  the  hearing  of  an  appeal  from  the 
jAfrd  Chancellor  to  the  House  of  Lords  comes  too  late> 
md  if  yielded  to  would  be  a  precedent  for  introducing  a 
meet  inconvenient  practice.  I  should  have  looked  with 
grreat  jealousy  on  any  evidence  to  establish  a  parol  agree- 
ment or  implied  understanding  to  vary  the  effect  of  the 
deeds ;  but  no  such  evidence  has  hitherto  been,  or  can 
now  be,  adduced. 

The  Appellants,  as  to   11,000/.,  find  themselves  in 
the  same  position  as  the  unsecured  creditors  of  Mare, 

VOL.   IX.  N  N 
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entitled  to  the  priority  he  clauns  are  distinctly  stated  in        1861. 
the  bill;  and  I  can  make  no  doubt  that  this  question^     Hopkimon 
upon  which  I  have  expressed  my  opinion,  is  properly   ***    ^.     *' 
imised  and  brought  before  us  by  this  appeal  Kolt. 

Upon  the  whole,  my  Lords,  I  think  that  the  McLster  of 
Ae  Rolb  and  Lord  Chancellor  Chelmsford  took  the 
coTrect  view  of  this  case,  and  that  the  appeal  should  be 
diamiased. 

Lord  Cranworth: 

My  Lords,  this  is  a  case  which,  affecting  as  it  does  in 
principle  the  securities  ordinarily  given  to  bankers  to 
cover  current  accounts,  is  of  great  importance. 

Two  points  were  made  by  the  Appellant  in  the  argu- 
ment at  the  bar.  First,  it  was  said  that  the  Appellants 
SB  first  mortgagees  by  virtue  of  a  mortgage  for  securing 
to  them  future  as  well  as  present  advances,  had,  on  the 
general  rule  of  equity,  priority  over  the  Respondent,  tiie 
second  mortgagee,  for  the  amount  of  the  balance  due  to 
them  from  Mare,  the  mortgagor,  when  he  became  bank- 
rupt. And  secondly,  even  if  that  would  not  be  their 
light  as  a  general  abstract  proposition  of  law,  yet  that 
the  circumstances  of  this  case  would  give  tiiem  the 
priority  for  which  they  contend. 

On  the  second  point  I  may  say  at  once,  that  I  cannot 
go  along  with  the  Appellants ;  I  do  not  see  sufficient  to 
justify  me  in  holding  that  their  case  is  exceptional — that 
there  are  any  circumstances  taking  it  out  of  the  general 
rule,  whatever  that  rule  may  be. 

'  The  question,  therefore,  to  be  considered  is,  what  is 
the  general  rule  or  law  of  tiie  court  as  to  the  priority  of 
two  incumbrancers  standing  in  the  position  of  these  par- 
ties ;  id  est,  of  a  first  mortgagee  holding  a  mortgage  to 
secure  a  present  debt  and  future  advances  not  exceeding 

N  N  2 
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rate,  your  Lordships  thought  it  right  to  call  for  the        1861. 
S^strar's  Book.    My  Lords,  having  examined  the  entry    HoPKiNgoir 
there  attentively,  I  cannot  discover  any  substantial  in-  ***  Another 
accuracy  in  the  printed  report.     The  report  is  not  accu-        Rolt, 
rate  in  saying  that  the  question  was,  on  what  terms  the 
second  mortgagee  should  redeem  the  first,  but  the  prin- 
dpie  involved  is  the  same.     There  was  no  question  of 
redemption,  because  the  estate  was  by  consent  to  be  sold; 
4Uid  then  the  question  was,  as  to  the  right  of  the  second 
nuHigagee  to  the  purchase  money. 

My  noble  and  learned  friend  has  stated  so  fully  tiie 
proceedings  in  that  case  as  they  are  to  be  collected  fix)m  the 
Begistrar's  Book,  that  I  shall  not  trouble  your  Lordships 
by  again  alluding  to  them.  He  considers  that  the  printed 
report  is  probably  erroneous  in  stating  that  the  advance 
made  by  the  first  mortgagee,  after  the 'date  of  tiie  second 
mortgage,  was  so  made  with  notice  of  that  second  mort- 
gage. And  it  is  certainly  true,  that  tiie  answers  both  of 
the  first  and  of  the  second  mortgagee,  as  set  out  in  tiie  Re- 
gistrar's Book,  are  silent  on  the  point  of  notice.  But  tiie 
entries  of  these  answers  are  very  meagre,  and  the  absence 
of  any  allusion  by  the  first  mortgagee  to  the  subject  of 
notice  leads  me  irresistibly  to  the  inference  that  he  must 
have  had  notice ;  for  if  he  could  have  said  that  his  subse- 
quent advances  were  made  without  notice  of  tibie  second 
mortgage,  that  would  have  put  an  end  to  all  question. 

The  right  of  a  first  mortgagee  to  tack  subsequent  ad- 
vances made  witiiout  notice,  so  as  to  exclude  an  interme- 
diate mortgagee,  was  fully  established  long  before  the 
year  1716,  when  the  case  of  Gordon  v.  Graham  was 
decided.  So  far  back  as  the  year  1669  the  case  of 
Marsh  V.  Lee^s)  had  established  the  right  of  a  third 

(s)  2  Vent.d37  ;  1  Chan.  Cas.  102. 
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edition  of  Mr.  PowelTs  work^  published  in  1822,  states,         1861. 
that  the^  principle  of  the  case  of  Gordon  y.  Graham  was     Hopkinson 
in  8(Hne  degree  questionable  on  the  ground  that  the  first  ^^ 

mortgagee  in  respect  of  advances  made  after  notice  of  the        Rour. 
second  mortgage  can  have  no  legal,  but  only  an  equitable 
right ;  and  then  the  doctrine,  prior  tempore  potior  jure^ 
might  be  held  to  apply.     But  in  this  observation  he 
oyerlooks  the  fact  that  the  original  security  was  to  cover 
jEuture  advances ;  and  the  question  is,  whether  such  ad- 
vances, when  made,  do  not  attach  themselves  to  the 
mortgage,  so  as  to  put  them  in  the  same  position  as  if 
they  had  all  been  made  when  the  mortgage  was  origi- 
nally created.    It  is  but  fair  to  Mr.  Coventry  to  add, 
that  he  concludes  his  observations  by  saying,  though  he 
has  submitted  them  to  the  learned  reader,  he  individually 
places  but  slender  reliance  on  them.     My  noble  and 
learned  friend  says,  that  the  weight  to  be  attributed  to 
Mr.    Coventry*^  opinion  cannot  be  diminished  by  the 
modesty  with  which  it  is  stated.     But  the  fair  result  of 
the  passage  cited  from  his  note  appears  to  me  not  that 
he  stated  his  own  doubt  with  diffidence,  but  that  he 
meant  to  state  the  doubts  of  others  in  which  he  did  not 
concur. 

Six  years  after  the  publication  of  Mr.  Covetitry^s  edition 
of  Powell,  the  late  Mr.  Jarman  published  his  edition  of 
JSyih€wood^&  Conveyancing,  and  he  there  states  the  case 
of  Gordon  v.  Graham  at  length ;  and  after  doing  so,  he 
makes  the  following  remarks :  {t)  ^^  It  will  be  seen  that 
Lord  Cowper  relied  upon  the  circumstance  of  the  second 
mortgagee  having  notice  of  the  first  mortgage ;  and  though 
the  reasons  before  suggested  in  favour  of  the  priority  of 
the  first  mortgagee  might  seem  to  apply  as  well  to  cases  in 

(t)  6  Jarman's  Bythcwoody  427>  n.  (i),  5  Swcel's  Jaiiiiao,  413. 
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ihej  intended  to  postpone  the  future  advances  of  the  first        1^1* 
mortgagee  to  those  under  the  second  mortgage^  efiect  will    Hopkinson 
be  given  to  that  intention.     I  have  adverted  to  this  sort  of  ,, 

epe<nal  case^  because  it  fully  explains  what  Lord  Chancellor  Bolt. 
Sugden  is  reported  to  have  said  in  Ireland,  when  the  case 
of  Garden  v.  Graham  had  been  cited  in  argument.  In 
Ultmden  v.  De$art  {u)  that  very  learned  judge  is  reported 
to  have  said  '^  even  in  the  case  of  a  first  mortgage,  whether 
legal  or  equitable,  covering  future  advances,  it  deserves 
fiuiiher  consideration  whether  it  would  be  safe  to  rely  in 
all  cases  upon  Gordon  v  Graham,  as  an  authority  that 
advances  may  be  safely  made  after  the  first  mortgagee 
htm  had  notice  of  a  second  mortgage."  It  was  assumed 
at  the  bar  that  his  Lordship  had  cast  a  doubt  on  the  autho- 
rity of  the  case  in  question  by  what  he  then  said.  On  the 
oontrary,  his  Lordship  appears  to  me  to  consider  it  to  be 
in  general  a  correct  exponent  of  the  law,  and  merely  to 
guard  against  the  supposition  that  it  is  necessarily  appli- 
cable to  all  cases. 

In  the  year  1843,  a  case  came  before  Lord  Justice 
JKnight  Bruce,  then  Vice  Chancellor,  which,  though  it 
did  not  raise  the  precise  question,  seems  to  give  much 
eonntenance  to  the  doctrine  of  Lord  Cowper.  I  allude 
to  the  case  of  Johnson  v.  Bourne  (v).  There  Hugh  Gore, 
being  engaged  in  building  speculations,  and  being  indebted 
to  the  Liverpool  Banking  Company  in  a  sum  of  2,167  /., 
executed  to  the  bank  a  mortgage  of  land,  on  which  were 
three  unfinished  houses,  to  secure  what  was  then  due 
from  him,  or  should  thereafter  become  due,  provided  that 
the  principal  monies  recoverable  by  the  security  should 
not  exceed  5,800  /.  In  November  1837,  one  of  the  houses 
was  completed.    It  was  sold  for  a  sum  of  1850  /.,  and 

(«)  2  Dm.  &  War.  405, 431.       (v)  2  You.  &  CoL  Ch.  Cas.  268. 


CASES  IN  THE  HOUSE  OF  LORDS.  547 

them  must  have  been  made  during  the  years  1838  and  1861. 
1839^  and  up  to  March  1840^  when  the  last  house  was  Hopkinson 
oompleted ;  and  if  the  doctrine  on  which  the  decree  *"*^  -Ajiother 
BOW  under  consideration  rests  is  well  founded^  it  would  Bolt. 
lea,  an  probability  have  been  unnecessary  for  him  to  rest 
\Sm  title  to  relief  on  the  ground  on  which  he  put  it> 
namely,  that  the  sums  received  on  the  sales  were  to  be 
taken  pro  tanto  in  discharge  of  the  principal  sums  secured 
to  llie  first  mortgagee.  This  case  affords  strong  evidence 
f£  what  was  the  general  understanding  of  the  profession. 
I  do  not  find  that  the  doctrine  of  Lord  CotcTper  had  again 
leen  alluded  to  in  any  reported  case  till  the  year  1855^ 
wlien  it  certainly  seems  to  have  been  doubted  by  a  very 
laif^  authority,  the  present  Master  of  the  Rolls.  In  the  case 
iM  Shaw  V.  Neale  (to),  his  Honor  is  reported  to  have  said 
Ikttt  the  decision  in  Gai'don  v.  Qraham  had  not  met  with 
fte  unanimous  approbation  of  the  profession.  But  for  this 
Ibe  refers  to  no  authority  except  the  treatise  of  Mr.  Powell 
aad  the  dictum  of  Lord  Chancellor  Sugden  in  Blunden  v. 
JDejorl',  which  I  have  quoted.  His  Honor  was  clearly  wrong 
In  supposing  that  Mr.  Powell  had  intimated  any  doubt  on 
Ae  subject,  though  such  a  doubt  was  suggested  by  Mr. 
Coventry ;  and  Lord  Chancellor  Sugden  does  not,  as  it 
Iqppears  to  me,  by  what  he  said  in  Blunden  v.  Desart,  ex- 
poresB  any  doubt  of  the  general  soundness  of  the  doctrine^ 
flioogh  his  Lordship  stated  most  truly,  that  the  rule  must 
not  be  taken  as  one  which  will  necessarily  govern  all 
eaaee.  It  is  true  that  when,  in  the  argument  of  the  case 
iof  S^aw  v.  Neale  on  appeal  in  this  House,  the  case  of 
Gordon  v.  Qraham  was  referred  to.  Lord  St  Leonards 
and  (x),  that  if  Lord  Cowper  had  in  the  end  maintained 
the  opnion  he  was  first  supposed  to  express,  he  could  not 

(v)  20  Bear.  181.  {x)  6  H.  L.  Gas.  581, 697. 


ROLT, 


CASES  IN  THE  HOUSE  OF  LORDS.  649 

Lord  Chelmsford:  1861. 

M7  Lords^  I  adhere  to  the  judgment  which  I  pro-  ^^f^^^ 
Donnced  upon  this  case  in  the  Court  below.  But  as  my  jo. 
noble  and  learned  friend  (Lord  Cranworth)  whose 
t^nnion  is  always  entitled  to  the  greatest  respect,  does 
BOt  agree  in  the  propriety  of  my  decree,  I  must  trespass 
iqpon  your  Lordships'  attention  with  a  few  additional 
reasons  in  support  of  it;  however  unnecesary  this  may 
qppear  after  it  has  been  sanctioned  by  the  authority  of 
my  noble  and  learned  friend  the  Lord  Chancellor. 

Your  Lordships  have  had  the  advantage  of  being 
informed  of  every  thing  which  can  be  ascertained  respect- 
ing the  case  of  Gordon  v.  Graham^  so  as  to  enable  you 
la  determine  whether  the  meagre  reports  of  it  are  likely 
lo  be  accurate,  and  whether  the  doctrine  attributed  to 
Lord  Cowper  was  necessary  to  found  the  decree  which  he 
pronounced*  I  expressed  myself  perhaps  a  little  too 
ilrongly  in  the  Court  below  as  to  the  doubts  which  had 
Men  thrown  upon  that  case.  I  was  led  to  the  remarks 
rfaich  I  made,  by  the  opinions  of  Mr.  Coventry  in  his 
tditioii  of  Powell  on  Mortgages,  and  of  Mr.  Fisher  in 
OS  excellent  treatise  on  the  same  subject  (jf) ;  also  by 
he  observations  of  the  Master  of  the  Rolls  in  the  case  of 
9kaw  T.  Neale,  and  of  my  noble  and  learned  friend  Lord 
ii,  Leonards  in  JBlunden  v.  Desart  (which  I  understand 
m  at  least  implying  disapprobation  of  the  doctrine  to  the 
^qualified  extent  in  which  it  is  stated  in  the  report),  and 
Iso  fircxn  what  I  gathered  to  be  the  inclination  of  my 
awrui  noble  and  learned  friend's  opinion  from  the  inci- 
lental  remark  which  he  made  in  the  course  of  the  argu- 
aent  of  the  case  of  Shaw  v.  Neale  in  this  House. 

But  whether  my  reflections  upon-  Gordon  v.  Graham 
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eoixne,  repeat  the  facts  so  fully  stated  by  him^  but  will        1861. 
merely  offer  a  few  suggestions  as  to  the  conclusions  which    Hopkikson 
to  me  to  be  deducible  from  them.  ^^  ^""^^ 

The  equitable  charge  for  the   900/.  to  Montgomery        Rolt. 
at  the  time  of  the  assignment  of  the  mortgage  to 
But  that  assignment  gave   TSirner  the  legal 
\^  and  a  security  for  his  present  debt,  and  also  for 
advances  which  he  might  subsequently  make  to  the 
of  1,800/.    It  nowhere  appears  whether  Turner 
notice  of  Montgomery*^  equitable  charge,  but  the  legal 
which  he  obtained  by  the  assignment,  would  give 
priority  within  the  limits  of  the  mortgage  security. 
Jkad  no  doubt  appears  to  have  been  entertained  that 
was  to  be  first  paid  aU  his  advances  prior  to  the 
of   1713.     The  decree  was   made  upon  hearing 
Ab   deed  of  assignment  of  the   mortgage  to   Tttmer^ 
the  deed  of  the  25th  August  1713.    By  this  latter 
the  premises  were  to  be  sold,  and  the  money  arising 
the  sale  was  to  be  applied  in  payment  first  of  what 
due  to  Turnery  and  then  of  the  900  /.  due  to  Mont' 
The  question  of  notice  was  only  applicable  to 
deed,  and  it  is  to  the  advances  made  after  it,  that  the 
of  the  decree  directing  the  inquiry  refers.     It  must 
BAink,  be  assumed  that  Turner  had  notice  of  this  deed, 
only  firom  the  admission  (however  qualified)  made  by 
in  his  answer,  but  also  because  there  would  otherwise 
been  no  reason  for  the  Master  being  required  by 
decree  to  state  specially  his  finding  of  any  monies 
iidntticed  by  Turner  on  the  credit  of  the  mortgage  after 
|||0  S5ih  August  1713. 

'Sbete  is  some  inaccuracy  in  the  language  of  the  decree 
in  first  ordering  that  Turner  should  be  paid  his  debt,  and 
llien  directing  an  inquiry  as  to  advances  made  after  the 
deed  of  1713.     This  inquiry  would  have  been  wholly 
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teay  tend  to  show  the  propriety  of  it  in  every  respect,         ^861^. 
tmty  lit  the  same  time,  renders  it  difficult  to  understand     Hofkikfon 
bow  the  case  could  have  presented  any  opening  for  the  ^^ 

general  proposition,  reported  to  have  been  laid  down  by         Kolt, 
Lofd  Cowper,  on  terms  clearly  inapplicable  to  the  facts 
DpoQ  which  his  decision  proceeded.     I  do  not  feel  re-^ 
rtiained,  therefore,  by  the  deference  which  is  justly  due 
to  Lord  Cowper^s  high  authority  from  questioning  freely 
Ae  doctrine  which  he  is  supposed  to  have  sanctioned. 
The  reason  upon  which  the  doctrine  proceeds  is,  *^  that 
h  was  the  folly  of  the  second  mortgagee  with  notice  to 
iakB  such  security."    Now,  what  is  this  but  to  say  that  a 
mortgagee,  by  taking  a  security  for  advances  which  may 
Befer  be  made,  may  effectually  preclude  a  mortgagor 
fion  afterwards  raising  money  in  any  other  quarter? 
And,  as  the  first  mortgagee  is  not  bound  to  make  the 
stipulated  further  advances,  and  with  notice  of  a  subse- 
quent mortgage,  he  can  always  protect  himself  by  in* 
^[inilBs  as  to  the  state  of  the  accounts  with  the  second 
nor^gagee,  if  he  chooses  to  run  the  risk  of  advancing  his 
Qoney  with  the  knowledge,  or  the  means  of  knowledge, 
of  his  position,  what  reason  can  there  be  for  allowing  him 
njjffiority?    What  injustice 'is  done  to  him  by  post- 
pomng  him  to  the  second  mortgagee  under  such  circum* 
ilaiiees?    But,  on  the  other  hand,  if  it  is  to  be  held  that 
k  18  always  to  be  secure  of  his  priority,  a  perpetual  curb 
ii  impoeed  on  the  mortgagor's  right  to  encumber  his 
eqiDlgr  of  redemption. 

IXfficulties  were  raised  in  argument  as  to  the  mode  in 
which  the  alternating  priorities  between  the  respective 
mortgagees  might  have  to  be  adjusted.  But  the  simple 
tiuwer  to  these  suggestions  is,  that  the  advances  must 
We  priority  according  to  the  order  in  which  they  are 
nude.    No  difficulty  of  this  kind,  however,  arises  in  the 

VOL.  IX.  o  o 


CASES  IN  THE  HOUSE  OF  LORDS.  555 

taking  of  Mare  that  /?oft  would  repay  that  sum  on  the         \^A. 
following  morning.     All  the  facts  connected  with  these     Hopkinsok 
transactions  appear  to  be  strongly  opposed  to  the  notion   ^^    ^  ^^  ^®' 
tiuit  RoU  intended  to  waive  his  claim  to  priority  over        Bolt. 
tlieBe  advances  by  the  bank.     The  Appellants  can  suc- 
ceed only  upon  the  ground  supposed  to  be  established  by 
Gurdion  v.  Graham^  that  their  prior  mortgage  secured  to 
diem  a  continuing  priority  available  against  a  second 
mortgagee  under  all  circumstances^  except  an  agreement 
by  them  to  waive  their  right. 

A  full  examination  of  the  case  relied  upon  has  shown 
that  the  proposition  cannot  be  maintained  upon  the 
ground  of  authority^  nor  can  it^  in  my  opinion^  be  sup- 
ported upon  any  sound  principle.  And  I  therefore  agree 
with  the  Lord  Chancellory  that  the  decree  ought  to  be 
affirmed. 

The  Lord  Chancellor :  I  presume  that  as  there  is  a 
diffifrence  of  opinion  among  your  Lordships^  the  decree 
win  be  affirmed  without  costs. 

Lord  Cranworth :  With  all  deference  I  do  not  think 
iShmt  is  a  correct  principle.  This  case  was  first  decided 
by  the  Master  of  the  Rolls.  It  was  then  brought  before 
ibe  Lord  Chancellor ,  and  the  decision  affirmed ;  and  I  do 
not  think  that  as  a  general  rule  it  is  correct  to  say  that 
Ae  Appellant  ought  not  to  pay  the  costs^  merely  because 
jour  Lordships  are  not  unanimous  in  thinking  that  both 
tiie  courts  below  were  right  in  their  judgments. 

Decree  appealed  from  affirmed,  and  appeal  dismissed 
with  costs. 

Lords'  Journals,  30  May  1861. 


o  o2 


CASES  IN  THE  HOUSE  OF  LORDS. 


557 


In  this  case  the  Plaintiff  brought  an  action  against  the 
two  companies  to  recover  the  value  of  the  contents  of  a 
case  containing  watches^  which  had  been  stolen  while 
being  carried  from  Belfast  to  Londonderry.  The  whole 
line  of  railway  was  occupied,  but  not  conjointly,  by  the 
two  companies ;  and  the  Plaintiff  had  taken,  at  Belfast, 
a  through  ticket  for  the  whole  journey.  The  action  was 
in  form,  therefore,  against  both.  A  private  individual 
had  originally  been  made  a  Defendant  with  the  two  Com- 
panies ;  but,  as  it  was  clear  that  in  fact  he  had  no  interest 
in  the  matter,  a  verdict  was  at  once  taken  for  him. 

The  Declaration  or  Plaint  (which  according  to  the  prac- 
tice in  Ireland,  was  divided  into  Paragraphs  instead  of 
Counts)  stated  that  the  Defendants  at  the  time  of  oom- 
nutting  the  grievances,  &c.,  were  common  carriers  upon 
certain  railways  in  Ireland,  to  wit,  &c.  That  the  Plain- 
tiffy  at  the  request  of  the  Defendants,  on,  &c,  became  a 
aecond-class  passenger  on  the  said  Railways,  to  be  carried 
firom  Belfast  to  Londonderry,  upon  a  through  ticket,  for 
mcmey,  to  wit,  &c,  paid  by  him  to  the  Defendants  in 
tliat  behalf:  that  one  Thomas  Connolly  was  a  servant 
open,  and  the  guard  of  the  Railway  train  by  which 
Defendants  were  conveying  the  Plaintiff,  and  by  which 
die  Plaintiff  was  so  travelling,  &c. ;  and  that  he,  acting 
as  such  guard,  requested  of  the  Plaintiff  to  deliver  to  him, 
Connolly,  as  such  guard,  a  certain  travelling  case  of  the 
Phuntiff,  which  the  Plaintiff  was  carrying  with  him  upon 
die  said  journey,  in  order  that  the  same  might  be  carried 
in  a  certain  compartment  in  the  said  train  appropriated 
to  the  conveyance  of  luggage  and  goods.  And  the 
Plaintiff,  in  compliance  with  the  requisition  of  Connolly, 
80  acting  as  such  guard,  delivered  to  Connolly  the  said 
travelling  case,  to  wit,  of  the  value  of  5  /.,  containing 
goods  and  chattels  of  the  Plaintiff,  that  is  to  say  (speci* 
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the  gro88  neglect  and  default  of  Defendants,  the  travel- 
ling case  and  watches  have  never  been  re-delivered  to 
Plidntiff,  whereby  he  has  sustained  damage  to  1,895/. 
And  the  Plaintiff  says  that  he  was  compelled  to  travel 
divers  journeys,  and  to  incur  divers  costs  and  expenses, 
and  did  travel  said  journeys  and  incur  said  costs  in 
seeking  from  Defendants  a  re-delivery  of  the  case  and 
watches,  and  in  endeavouring  to  regain  and  recover  his 
said  property,  which  costs,  &c.,  amount  to  40/.  of 
special  damage  sustained  by  said  Plaintiff,  in  addition  to 
the  said  sum  of  1,695  /. 

The  pleadings  were  very  voluminous,  but  all  that  it  is 
now  necessary  to  notice  were  the  following : 

The  two  companies  separated  in  their  defences.  The 
Belfast  Company  pleaded  first,  that  Defendants  were  not 
common  carriers ;  second,  that  the  Plaintiff  did  not  deliver 
the  case,  &c.,  nor  did  Defendants  receive  the  case  to  be 
safely  carried  as  alleged;  third,  that  Defendants  were 
not  guilty  of  neglect;  twelfth,  that  Defendants  were 
common  carriers  on  certain  railways  of  passengers  for 
certain  fares,  and  of  goods  at  certain  rates ;  that  passen- 
gers were  entitled  to  carry  with  them  their  personal 
luggage  free,  but  were  not  entitled  to  carry  with  them 
merchandise  without  paying  for  the  same  as  such,  of 
which  Plaintiff  had  notice ;  that  Plaintiff  was  a  passen- 
ger and  took  the  case  with  him  as  personal  luggage 
without  paying  for  the  same  ;  that  the  case  and  contents 
constituted  merchandise  of  which  Plaintiff  had  notice,  but 
of  which  Defendants  had  not  notice.  Thirteenth,  that 
the  case  and  contents  were  delivered  to  Defendants,  being 
common  carriers  by  land  for  hire  subsequently  to  the 
passing  of  the  1  WilL  4,  c.  64 ;  that  the  case  contained 
watches  of  a  value  exceeding  10  /.  within  the  statute ; 
that  at  the  time  of  the  delivery  of  the  case  Defendants  had 
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thirteenth  defences  of  the  Belfast  Company,  and  the  third        1861. 
defence  of  the  Londonderry  Company,  and  as  to  so  much      BsLVAflr 
of  the  defences  as  alleged  want  of  notice,  the  Plaintiff   BalSmbia. 
replied  that  the  case  was  in  appearance,  and  in  fieu^t.  fit         ^^ 
and  proper  for  the  conveyance  of  merchandise^  and  not    CoMPAima 
personal  Inggage,  and  that  there  was  no  improper  con-        ^^ 
oealment  on  his  part,  yet  the  Defendants  received  the  case 
without  objection  and  without  demanding  extra  remu- 
nermtion,  and  without  making  any  inquiry  touching  the 
iifttiire  of  the  contents. 

The  Defendants  as  to  the  sixth  replication  rejoined^ 
denying  the  felonious  stealing ;  and  as  to  the  seventh,  de- 
.mnrred  for  not  alleging  notice  of  the  contents  of  the  case ; 
and  rcgoined  that  there  was  improper  concealment. 

The  Court,  according  to  the  provisions  of ''  The  Com- 
waon.  Law  Procedure  Act^  /rtf/an£f,1853,'' settled  the  issues 
tdft  triaL  Of  these  it  is  only  necessary  to  mention  the 
fifth  and  thirteenth :  ''  Fifbh,  whether  the  said  case  was  in 
iqypearance  and  fact  fit  and  proper  for,  and  manifestly  did 
contain  merchandise,  as  in  the  last  replication  alleged." 
'^  Thirteenth,  whether  the  Defendants,  or  any,  and  which 
of  them,  were  guilty  of  gross  negligence,  as  in  the  plaint 
allied.''  The  cause  was  tried  before  Chief  Justice  Monof 
and  as  to  th^  fifth  issue  the  jurors  found  ^^  that  the  case 
in  appearance  and  fact  fit  and  proper  for,  and  did  con- 
tain merchandise,  but  that  the  particular  sort  of  merchan- 
dise which  it  so  contained  did  not  manifestly  appear,  but 
tliat  they  now  found  that  the  said  case  did  contain  watches.* 
''Thirteenth,  that  the  Defendants  were  not  guilty  of 
groAS  n^ligence.'^  A  nolle  prosequi  was,  by  order  of  the 
Court,  entered  as  to  the  third  and  fifth  paragraphs  of  the 
plaint  which  charged  negligence.  Judgment  was  given 
for  the  Plaintiff  in  December  1858  (a).  The  case  was 
taken  to  the  Exchequer  Chamber,  where  six  Judges 

(a)  8  Ir.  Com.  Law  R«p.,  N.  S.,  167. 
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beard  itu^ed,  and  they  being  e< 

ment  atood  affirmed  {b).     The  pr 

■B^JI^^^    was  then  brougbt 

RuMTAT         ^*  JudgcB  were  Bnmmoned, 

CoKFAMim     I\^loek,  Mr.  Jnstice  Wiffhtman 

2^,^        Mr.  Baron  Channell,  Mr.  Justie 

Blackburn  attended. 


Mr.  Bovill  and  Mr.  Jo$epb 
in  Error. 
There  ie  nothing  here  to  bEoi 
bulment  of  thia  caae  and  the  y 
paoies  are  only  liable  for  gross 
Jenhint  (c),  Datuey  v.  Richardi 
pressly  negatived  by  the  findin 
in  Jonet  on  Bailmenta  («),  wh 
who  epontaneoualy  and  officione] 
carry  the  goods  of  another,  thou 
answer  for  slight  neglect,"  can 
opposed  to  what  he  has  before 
by  Story  (J").  And  in  Finuca 
down,  that  even  a  bailee  for  i 
take  the  same  care  of  another's 
therefore  when  they  are  stolen 
liable  unless  he  has  been  guilty  o 
same  doctrine  is  to  be  found  in 
and  Datuey  v.  Richardson  (i). 
the  part  of  the  Defendants  mer 
they  are  only  liable,  if  at  all,  on 
that  contract  was  to  carry  passi 


(i)  11  Ir.  Com.  Law  Rep., 
M.  S.,  MS. 
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and  merchandise  on  other  terms.  It  is  true  that  each 
passenger  is  entitled  to  carry  a  certain  amount  of  Inggage^ 
bnt  he  is  not  entitled  to  carry  merchandise  as  luggage, 
bnt  is  bound  to  pay  specially  for  it  as  merchandise.  That 
b  %  condition  of  any  contract  into  which  the  companies 
enter  to  carry  merchandise,  and  if  that  condition  is 
not  complied  with,  they  are  not  bound.  CahiU  v.  The 
Ncrik  Western  Company  (J),  Wilton  v.  2Tie  Atlantic  Royal 
Mail  Steam  Packet  Company  (A).  Even  the  manifest 
ippearance  of  a  box  showing  that  it  contains  merchan- 
dise gives  no  notice  of  the  sort  of  merchandise.  [Lord 
Chelmsford:  But  does  not  that  make  the  case  of  Walker 
Y.  Jackson  (J)  applicable?]  No,  for  there  the  Defen- 
dant undertook  to  carry  light  carriages  with  horses  across 
the  ferry,  and  made  no  stipulation  whatever  as  to  what 
was  put  into  the  carriage.  The  allegation  of  the  appear- 
ance of  the  case  amounts  to  an  admission  on  the  record^ 
tint  Defendants  had  no  notice  that  the  merchandise  con- 
nsted  of  watches.  If  a  carrier's  contract  is  to  be  treated 
M  a  contract  of  insurance,  which  is  really  sought  to  be 
done  in  this  case,  there  must  be  uberrima  Jldes  on  the  part 
of  the  person  making  it.  That  has  not  been  so  here. 
Had  the  Defendants  been  informed  that  the  case  did  not 
contain  personal  luggage  but  valuable  merchandise,  they 
would  not  have  taken  it  except  on  the  terms  of  special 
payment  for  the  carriage. 

It  is  true  that  had  they  then  thought  fit  to  take  it  on 
Qie  charge  only  of  the  ordinary  passenger  fare,  they 
rould  have  been  liable,  as  stated  by  Mr.  Baron  Parke  in 
ke  Great  Northern  Railway  Company  v.  Shepherd  (m); 
mi  the  decision  in  that  case  shows,  that  the  Defendants 
laving  no  knowledge  of  the  kind,  cannot  be  made  respon- 
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(S)  10  Com.  Ben.  Rep.,  N.  S., 
54. 
{i)  Id.  453. 


(/)  10  Mee.  &  Wels.  161. 
(m)  8£xch.Bep.  90. 
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mey.  That  is  expressly  alleged  in  the  paragraph* 
37  were  not  re-delivered ;  that  alone  will  make  the 
Pendants  liable^  and  the  allegation  of  the  fact  is,  in 
first  paragraph,  sufficient  for  that  purpose. 
Hie  defence  that  the  Plaintiff's  case  contained  mer- 
ndise  and  not  luggage,  is  no  answer  to  the  action.  It 
B  not  deny  the  liability  to  re-deliver,  and  the  Plaintiff 
Id  have  recovered  in  detinue.  Whether  luggage  or  not, 
ogh  the  Defendants  allowed  him  to  take  it  into  his 
Bonal  charge,  they  were  still  responsible  for  its  safety. 
>rd  Wenskydale:  But  there  is  no  contract  with  the 
intiff  to  carry  a  package  at  alL  It  is  only  a  contract 
»rry  the  man].  Yes,  with  his  luggage ;  and  the  case 
B  was  treated  as  luggage.  [Lord  Wensleydale  ;  In  the 
rse  of  the  journey  he  gave  up  this  case  to  be  taken  care 
»y  the  guard.]  The  guard  required  him  to  give  it  up  to 
mt  into  the  luggage  van.  That  was  claiming  to  treat  as 
ething  not  personal  luggage ;  yet  with  this  knowledge 
t  it  was  so,  no  higher  or  different  payment  was  demanded 
it.  [Lord  Chelmsford :  Does  not  that  actual  taking  pos- 
ion  of  it  make  a  new  contract  for  part  of  the  journey  ?] 

The  Cheat  Northern  Railway  Company  y,  Shepherd{q), 
5re,  after  a  collision,  the  goods,  which  were  no  more 
Bonal  luggage  than  they  were  here,  were  taken  actual 
session  of  by  the  company's  servants,  but  the  com- 
y  was  held  liable  as  upon  the  first  contract  The 
intiff  has  a  right  to  connect  the  act  of  the  guard  in 
middle  of  the  journey  with  the  previous  acts  of  the 
fendants  at  its  commencement,  and  to  say  that  they 
iertook  to  carry  all,  man  and  goods.  [Lord  Brougham : 
you  put  the  duty  of  the  company  to  take  luggage  of 

sort  on  the  same  footing  with  the  duty  to  take  the 
senger  with  his  clothes  ?]  Putting  the  paragraph  and 
mces  together,  that  is  so.    There  is  nothing  to  show 

{q)  8  Exch.  Rep.'dO. 


idei. 

Bblfaot 
and 

BALI.YliBNA, 

Railway 
companiss 

V. 

Kbys. 


CASES  IN  THE  HOUSE  OF  LORDS,  567 

the  part  of  the  Defendants,  and  to  bind  them  by  his  1801. 

acts.     [Lord  Crnnworth :    The  notice  that  the  company  Belfast 

will  not  carry  merchandise,  except  on  payment  for  it  as  b^^u^^na  • 

such,  is  an  instruction  to  the  servant].    And  the  act  of  the  &c., 

senrant  may  be  a  waiver  of  that     [Lord  Chelmsford:  Compamub 


the  act  of  the  servant  in  saying  that  it  is  inconve- 
nient  for  the  case  to  be  kept  in  the  carriage,  and  that  it 
most  be  carried  elsewhere,  make  it  more  than  before  the 
poMeasion  of  the  company  ?]  It  is,  in  fact,  more  under 
tiie  control  of  the  company.  [Lord  Cranworth :  Then 
your  proposition  is,  that  this  taking  of  the  goods  supplied 
authority  for  the  finding  of  the  jury,  that  the  Plaintiff  was 
zequired  to  deliver  and  did  deliver  the  case  to  Thomas 
Comnollj/y  and  that  we  are  bound  to  infer  as  a  conclusion  of 
law,  that  the  guard  had  authority  from  the  Defendants  to 
contract  that  it  should  be  safely  re-delivered.]  Certainly. 
^  The  owner  trusting  him  with  the  goods  is  sufficient 
conmderation  for  the  careful  management  of  them."  Coggs 
▼•  Bernard  {t.)  [Lord  Brougham :  Is  a  contract  to  take 
the  person  an  implied  contract  to  take  his  personal  lug- 
7\  It  is  in  the  case  of  a  railway,  where  passengers 
by  Act  of  Parliament  allowed  certain  weights  of 
li>SK<^g^  Besides,  the  defendants  have  set  forth  that  in 
tibieir  own  defences,  and  that  defence  does  not  relieve 
ihem  from  the  liability  by  alleging  that  these  goods  were 
merchandise  and  were  carried  without  any  charge,  for 
the  replication  to  that  Is,  you  took  on  yourself,  of  your 
own  accord,  to  carry  this  case  without  making  any  special 
clittge  for  it,  and  so  you  became  responsible  for  safely 
carrying  it.  The  defendants  having  taken  this  case  safely 
to  carry,  the  Plaintiff  is  entitled  to  have  it  back.  [Lord 
Wensleydale :  They  say  that  the  Plaintiff  did  not  deliver 
nor  did  the  defendants  receive  In  manner  alleged.]     The 

(0  2  Lord  Raym.  900, 019. 
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of  the  Defendants,  and  to  recover  damages  for  the  non- 
performance of  it.  Richards  v.  The  Brighton  Railumy 
Company  {v)  shows,  that  a  count  like  this  was  held 
sufficient  under  circumstances  such  as  exist  here ;  there 
the  duty  of  the  Defendants,  as  common  carriers,  was  held 
to  continue  even  until  the  passengers'  luggage  was  safely 
placed  in  the  hackney  carriage  ;  and  Colktt  v.  The  North 
fFestem  Railway  Company  (to)  establishes  that  the  duty 
to  carry,  even  when  imposed  as  a  matter  of  regulation, 
implies  the  duty  to  carry  safely.  [Lord  Brougham  : 
There  is  no  authority  necessary  to  establish  that.  Lord 
Cranworth :  To  what  do  you  refer  the  words  "  pursuant 
to  their  contract  in  this  behalf"?]  To  the  delivery  of 
tlio  luggage  on  demand.  [Lord  Chelmsford:  There  is 
cmly  one  contract  stated,  which  is  to  carry.  Even  after 
Tcrdict,  must  not  the  contract  found  be  referred  to  the 
contract  which  is  expressly  stated  on  the  paragraph  ?] 
[Lord  Wensleydale:  These  difficulties  would  not  have 
happened  if  the  parties  had  been  left  to  frame  the  issues 
themselves.]     Probably  not. 

[The  Lord  Chancellor:  My  servant  receives  orders 
from  me  not  to  accept  goods  under  certain  circumstances. 
Xon  know  that ;  yet  you  deliver  goods  under  those  cir- 
cumstances. Can  you  then  say  that  I  have  received 
these  goods  through  his  agency  ?] 

The  receipt  of  the  goods  is  admitted  by  these  Defen- 
dants on  the  pleadings,  so  that  that  question  does  not 
arifle.  The  proof  that  they  still  have  the  goods  is  found 
in  the  fact  that  after  this  admitted  receipt  of  the  goods 
the  Defendants  did  not  re-deliver  them.  It  is  not  neces- 
sary to  show  gross  neglect  on  the  part  of  the  carrier,  for 
if  the  articles  are  delivered  in  good  faith,  the  carrier  is 
liable  for  all  causes  of  loss  unless  arising  from  the  act 
(«)  7  Com.  Ben.  Rep.  830.  (w)  16  Q.  B.  Rep.  984. 
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attempt  to  extract  from  the  pleadings  the  questions  in 
detail,  but  I  think  it  will  be  more  convenient  for  the 
Judges,  and  will  lead  to  less  embarrassment  and  dif- 
ficulty, if  the  question  to  be  submitted  to  them  is  in 
a  form  nearly  correspondent  to  the  manner  in  which 
the  case  was  raised  and  argued  before  the  Court  of 
Queen's  Bench  and  the  Court  of  Error  below,  which  I 
think  will  be  the  best  done  by  putting  it  in  the  following 
general  form :  "  Whether,  regard  being  had  to  the  plead- 
ings, and  to  the  findings  of  the  jury  on  the  issues,  and 
the  nolle  prosequi  entered  by  the  Plaintiff,  judgment 
ought  to  be  entered  for  the  Plaintiff  in  the  action,  or  for 
the  Defendants  ?" 

I  particularly  submit  to  your  Lordships  the  propriety  of 
introducing  a  reference  to  the  fiolle  prosequi^  because, 
as  has  been  just  stated,  the  issues  having  been  settled 
and  tried  before  the  record  was  cleared  of  superfluous 
matter  by  the  entry  of  the  nolle  prosequi,  it  may  be  a 
question  for  consideration  whether  some  of  the  findings 
of  the  jury  were  not  applicable  to  the  issues  raised  upon 
portions  of  the  record  which,  by  the  operation  of  the 
nolle  prosequi,  are  not  now  before  your  Lordships. 

Tlie  Lord  Chief  Baron,  in  the  name  of  the  Judges, 
requested  leave  for  them  to  retire  to  consider  the  question* 
They  did  so ;  and  on  their  return  his  Lordship  said  : 

My  Lords,  I  am  desired  by  my  learned  brothers  to  state 
to  your  Lordships  that  we  are  all  of  opinion  that  judgment 
3ught  to  be  entered  for  the  Defendants  below.  We  are 
inclined  to  think  that  the  first  paragraph  of  the  plaint 
nay  be  understood  in  a  sense  which  may  make  it  good. 
But  if  so,  the  12th  plea  answers  it  in  that  sense,  and  then 
we  think  the  replication  bad  for  not  averring  (even  argu- 
nentatively),  that  the  Defendants  had  notice  or  know- 
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company  were  bound  to  obey  it ;  and  he  could  not  at  all 
in  reason,  or  in  justice,  found  himself  upon  any  liability 
of  the  company  contracted  by  an  act  done  by  a  servant 
of  the  company  in  direct  contravention  of  the  rule  laid 
down  by  the  company  for  the  guidance  of  its  servants. 
In  substance,  therefore,  it  comes  to  this ;  that  the  Plain- 
tiff intended  to  have  the  goods  carried  in  the  carriage  with 
him,  and  thus  to  escape  the  obligation  of  paying  for  their 
carriage  as  merchandise ;  and  under  these  circumstances 
there  could  not  exist,  in  law  or  in  reason,  any  contract 
whatever  between  the  Plaintiff  and  the  company  touching 
thoee  goods,  upon  the  breach  or  in  default  of  the  per- 
formance of  which  contract  the  Plaintiff  could  have  a 
right  against  the  company.  The  Plaintiff  ought  to  know 
that  there  can  be  but  one  opinion  entertained  upon  the 
merits  and  substance  of  the  case. 

Then,  my  Lords,  when  we  come  to  the  form  of  the 
pleadings,  I  most  entirely  agree  in  the  opinion  that  we 
have  heard  from  the  learned  Judges.  I  think,  however, 
that  it  might  admit  of  very  considerable  doubt  whether 
there  was  or  was  not  in  th^  first  paragraph  of  the  sum- 
mons  any  valid  contract  alleged.  But  acceding  to  the 
full  extent  to  the  opinion  of  the  learned  Judges,  that  it 
is  possible  that  that  paragraph  might  be  so  construed  as  to 
create  a  valid  contract,  it  is  perfectly  clear  that  the 
merits  and  substance  of  the  case,  as  well  as  what  justice 
requires,  are  contained  in  the  twelfth  plea  of  the  Defend- 
ants, setting  forth  the  rule  of  the  company,  and  the 
Pbdntiffs  knowledge  of  that  rule,  and  that  there  was  no 
contract  between  them  and  him,  except  to  carry  his  per- 
sonal luggage ;  and  that  with  respect  to  this,  which  he 
took  in  the  character  and  under  the  denomination  oi 
personal  luggage,  he  concealed,  in  fact,  what  it  was  from 
the  Defendants.     My  Lords,  there  is  nothing  pleaded  by 
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My  Lords,  the  transaction,  in  truth,  was  this :  Defen- 
dants, no  doubt,  received  the  Plaintiff  with  his  par- 
cel as  a  passenger,  without  any  notice  from  him  of  its 
oontents,  supposing  it  to  be  luggage.  When  he  had  pro- 
cseeded  half  way  on  his  route  on  to  another  line  of  railway, 
an  officer  of  the  company,  Connolly,  requested  the  parcel 
to  be  delivered  to  him.  It  was  accordingly  given  to  him, 
and  it  was  put  by  him  into  one  of  the  vans.  Now,  the 
ori^nal  contract  certainly  was,  that  the  Plaintin  was  not 
to  pay  anything  for  his  luggage;  it  was  included  in  his 
But  he  was  bound  to  pay  for  merchandise,  and  that 
ptance  of  it  by  Connolly  would  not  create  an  alteration 
of  that  original  contract  with  the  company.  Anything 
done  by  him  in  the  course  of  the  journey  firom  'one  end 
to  the  other  could  not  alter  the  original  contract  made  by 
his  employers.  That,  1  believe,  is  the  true  state  of  the 
case,  and  therefore  upon  the  merits,  however  pleaded,  I 
should  have  no  doubt  that  the  Plaintiff  has  not  succeeded*, 
I  think  the  plea  is  a  good  plea.  And  if  we  come  to  the 
replication  to  that  plea,  it  is  enough  to  say  that  that 
replication  is  demurrable  for  the  reasons  which  have  been 
80  ably  assigned  by  Mr.  Brown  on  the  part  of  the  Defend- 
ants. It  is  unnecessary  to  add  anything  farther  upon  that 
point. 

With  respect  to  the  other  pleadings,  the  replication 
being  now  held  to  be  insufficient  in  point  of  law,  there  is 
no  necessity  to  investigate  the  issues  of  fact  on  that  re- 
plication. So  that  we  need  not  pronounce  any  opinion 
upon  them.  But  as  to  the  fact  of  the  parcel  containing 
watches  being  put  in  issue,  in  any  view  of  the  replica- 
tion, I  am  strongly  inclined  to  think  that  the  replication 
18  altogether  immaterial ;  and  if  the  replication  as  a  whole 
is  immaterial,  you  cannot  separate  and  distinguish  be- 
tween the  material  and  immaterial  parts.     That  has  been 
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James  Lynch    -        -        -        -  Plaintiff  in  Error. 

William    Knight    and    Jane!  _,  ^"^q 

Knight,  hia  Wife  -        -        .] Defendants  in  Error.       M.y9.^ 

Qm,  whether  a  wife  can  maintain  an  action  against  a  third  person  for         '    T 
words  occasioniDg  to  her  the  loss  of  the  consarHum  of  the  husband  ?        Special 

Finr  Lord  Campbell  (Lord  Chancellor) :  She  can.  Damaae, 

If  ahe  can,  the  words  must  be  such  that  from  them  the  loss  of  the  S^^^^^nd 
totuoriium  follows  as  a  natural  and  reasonable  consequence :  PUfMinQ* 

Wlitre  therefore  a  wife  (her  husband  being  joined  for  conformity  as 
a  Plaintiff)  brought  an  action  to  recover  damages  from  A,  for 
■lander  uttered  by  him  to  her  husband,  imputing  to  her  that  she 
bad  been  almost  seduced  by  B.  before  her  marriage,  and  that  her 
husband  ought  not  to  let  B,  visit  at  hb  house,  and  the  ground  of 
•pedal  damage  alleged  was,  that  in  consequence  of  the  slander  the 
huaband  forced  her  to  leave  his  house  and  return  to  her  father 
whereby  she  lost  the  consortium  of  her  husband  : 

Hkld,  that  the  cause  of  complaint  thus  set  forth  would  not  sustain 
the  action,  for  that  the  alleged  ground  of  special  damage  did  not 
show  (in  the  conduct  of  the  husband)  a  natural  and  reasonable 
emisequence  of  the  slander.     Ihib,  Lord  Wensleydale. 

AOtop  Y.  Alkopy  5  Hurl.  &  Nor.  534,  confirmed. 

Ptr  Lord  Campbell  (Lord  Chancellor),  though  a  case  b  of  first  im- 
preosion,  if  it  shows  a  eoncurrence  of  loss  and  damage  arising  from 
the  act  complained  of,  the  action  will  be  maintainable. 

The  looB  by  the  wife  of  her  maintenance  by  the  husband,  occasioned 
by  slander  uttered  by  a  third  person,  may  be  made  the  subject  of  a 
daim  for  damages,  but  such  loss  cannot  be  presumed  to  have  so 
arisen :  it  must  be  dbtinctly  averred. 

VkoTM  Y.  JVileockif  8  East,  I,  observed  upon. 

In  such  a  case,  though  the  act  of  the  husband  in  sending  away  his 
wife  was  wrongful,  because  the  slander  was  fiilse,  the  fact  that  it 
was  false,  cannot  be  taken  advantsge  of  by  the  slanderer  as  an 
objection  to  the  husband  appearing  on  the  record  as  a  Plaintiff. 

Observations  on  the  unsatb&ctory  state  of  the  law  with  regard  to 
slanders  on  women. 

In  this  case  an  action  had  been  brought  in  the  Court 
of  Queen's  Bench  in  Ireland,  in  the  names  of  Knight  and 
his  wife  (the  former  being  joined  for  conformity),  to 
recover  damages  for  slanderous  words  spoken  of  the  wife. 
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and  disgrace  by  future  Immoral  or  improper  conduct  on        1861. 
her  part."  Ltkch 

The  second  paragraph  set  forth  the  foUowing  words:       ^^j^;^, 

**  He  threatened  to  shoot  me.  I  told  him  of  his  wife's  and  "Wife, 
■ikcondact.  It  was  all  owing  to  his  wife.  She  had  been 
inumating  to  him  that  he  had  seduced  her.  She  is  a 
iKMcrid  young  villain^  and  a  notorious  liar.  Her  brother^ 
TTkomas  Jones,  is  also  a  liar,  but  his  lies  are  of  the 
harmless  kind,  whereas  hers  are  of  the  most  danger* 
In  &ct,  she  is  such  a  dangerous  character  to  have 
the  house,  that  I  was  obliged  to  have  the  back  door  in 
tiie  yard  nailed  up." 

Innuendo :  '*  That  the  Defendant  thereby  meant  to 
inqpate  to  the  Plaintiff  Jane  that  she  had  been  guilty  of 
ilMimiriilifj  as  aforesaid  with  the  said  Dr.  Casserly,  and 
AmiA  fofr  the  purpose  of  trying  to  conceal  her  said  guilty 
tondnct,  she  fitdsely  represented  to  her  husband  that  the 
Pcfendant  himself  had  tried  to  seduce  her,  and  had,  in 
fcetf  seduced  her;  and  also  that  the  Defendant  meant 
dbereby  to  impute  to  the  Plaintiff  Jane  that  she  was  a 
mnum  of  the  most  abandoned  habits  and  character,  and 
Ibait  she  was  capable  of  inventing  any  story  to  suit  her 
BWn  purposes,  and  that^  in  fact,  it  was  unsafe  for  the 
Pcfendant  to  have  her  living  in  his  house  from  her  cou- 
tost  and  character,  and  that  Defendant  had,  in  fact,  been 
Obliged  to  adopt  precautions  to  prevent  her  having  access 
O  •  portion  of  his  premises,  lest  she  might  commit  some 
nme  therein." 

The  averment  of  special  damages  was  in  these  terms : 

^  And  the  Plaintifis  aver  that  from  the  said  false, 
MUidalous,  and  malicious  statements  of  the  Defendant, 
Ifte  Plaintiff  William  was  at  first  led  to  believe,  and  that 
le  did  in  fact  believe  that  his  wife,  the  Phuntiff  Jane,  had 
M)en  guilty  of  improper  and  immoral  conduct  before  her 

QQ2 
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The  iflsuee  settled  by  the  Court  were,  first,  whether        1861. 
he  Defendant  spoke  the  words ;  secondly,  whether  they        Lynch 
rcre  spoken  in  the  defamatory  sense  mentioned  in  the       knioht 
wo  paragraphs  of  the  plaint  and  Wife. 

The  jury  found  a  verdict  for  the  Plaintiffs,  damages 
.SOL  The  Court  of  Queen's  Bench  having  overruled 
lie  demurrer,  judgment  was  given  for  the  Plaintiffs  on 
liis  finding.  The  case  was  then  taken  on  Error  to  the 
Sxchequer  Chamber,  where  the.  judges  were  divided  in 
qpinion^  but  the  judgment  was  affirmed.  The  present 
>xoceeding  in  Error  was  then  brought. 

Mr.   Bovill  and  Mr.   Quain  for  the  Plaintiffs  in 
Error. 

There  is  no  precedent  for  such  an  action  as  this  to  be 
blind  in  any  of  the  books.  It  is  not  pretended  that  this 
iction  was  maintainable  without  special  damage.  If  so, 
lihat  damage  must  be  a  consequence  arising  naturally  and 
necessarily  from  the  words  spoken.  The  husband  turning 
fhe  wife  out  of  doors  is  not  such  a  consequence  for  he  says 
the  words  are  false.  [The  Lord  Chancellor  (Lord  Camp- 
tell)  :  It  would  be  a  natural  consequence  in  a  certain  rank 
of  life ;  the  Defendant  cannot  say  that  what  he  stated  was 
not  true  and  ought  not  to  have  been  believed,  for  he  must 
bave  meant  it  to  be  believed.]  But  there  is  nothing  here 
of  that  sort  of  damage  which  the  law  has  been  accustomed 
to  recognise,  and  under  such  circumstances  new  classes 
of  damage  ought  not  to  be  introduced,  Allsopy.  Albop  (a); 
and  even  in  Winsmore  v.  Greenbanh  (i),  where  the  Court 
would  not  listen  to  the  objection  of  the  novelty  of  the 
pK^on,  it  was  said,  ^'  that  there  must  be  new  facts  in  every 
special  action  on  the  case."  There  are  no  new  facts  here. 
There  have  been  many  actions  for  slander  ofthe  wife,  and  all 

(a)  6  Hurl.  &  Nor.  634.  (6)  WiUes,  577. 
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diflnuBsal  was  not  the  legal  consequence  of  the  statement,        1861. 
the  action  was  held  not  maintainble.     [Lord  Brougham :       Ltmch 
The  master  is  not  bound  to  institute  an  action,  to  trj      Knioht 
whether  the  slander  is  true ;  but  if  not,  then  the  person     and  Wife. 
injmed  is  injured  hj  its  being  false,  and  the  slanderer  being 
tlie  cause  of  the  injury,  is  not  the  action  maintainable  in 
respect  of  that  injury  ?]     No.     Suppose  a  man  bought  a 
caigo  of  wheat,  and  was  then  told  it  was  bad,  and  so  refused 
to  take  the  cargo ;  when  he  found  out  that  what  he  had 
been  told  was  untrue,  he  could  not  maintain  an  action 
against  the  slanderer  for  the  loss  he  had  suffered  by  re- 
fuaing  to  take  the  cargo. 

[The  Lord  Chancellor:  It  must  not  be  laid  down  as  a 
muyersal  rule  that  a  man  cannot  maintain  an  action  if  he 
ia  induced  by  false  representations  to  do  an  act  which 
occasions  him  damage.     The  real  question  is,  whether 
under  the  circumstances  his  conduct  is  reasonable,  not 
simply  whether  it  is  wrongful.]     Try  this  case  by  that 
role.    A  man  is  bound  to  protect  his  wife.     It  is  not 
reasonable  for  him  to  believe  imputations  uttered  in 
this   way   against  her.      Can   he   maintain   an  action 
because  he  has  imreasonably  believed  them  ?   In  Morrit 
▼•  Langdale  (A),  where  the  words  were  not  in  them- 
selves actionable,  but  it  was  averred  that  other  per- 
sons had  thereby  been  prevented  from  performing  their 
contracts  with  the  Pluntiff,  Lord  Eldon  said  that  that 
was   damage  that   might    be   compensated  by  actions 
against  those  persons,  and  so  would  not  allow  it  to  be  a 
sufficient  averment  of  damage  there.    All  the  cases  are 
collected  in  Siarkie  on  Libel  (t),  where  he  states  that  the 
action  for  words  consists  of  three  varieties,  the  first  of 
which  is  where  the  words  are  not  actionable  except  in 

(A)  2  Bos.  &  PnL  284.  (f )  VoL  I.  34& 
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injury  to  the  wife  in  consequence  of  which  she  has  sus- 
tained damage.  Suppose  for  a  moment  that  the  husband 
bad  died  in  the  meantime^  could  not  the  wife  have  nuun- 
tained  this  action  after  his  death.  Kshe  could^  she  could 
maintain  it  now^  for  the  cause  of  action  is  a  substantial 
injurj  to  her  and  not  to  him. 

It  is  sidd  that  the  damage  must  be  the  natural  result 
of  the  words;  correctly  stated  the  proposition  would  be, 
must  be  the  natural  actual  result.  It  is  so  here.  K  the 
words  were  true,  it  is  the  natural  actual  result  in  every 
aense  of  that  term ;  and  the  slanderer  connot  be  permitted 
to  say  that  they  are  not  true.  He  intended  that  the 
husband  should  believe  them ;  the  husband  did  believe 
them,  and  he  sent  his  wife  back  to  her  father. 

[The  Lwd  Chancellor:  But  is  there  anything  here 
which,  if  true,  would  justify  the  husband  in  sending  her 
back?] 

There  is,  and  the  innuendo  sufficiently  alleges  it. 

[The  Lard  Chancellor :  Yet,  for  nothing  in  any  way 
stated  on  the  face  of  this  plaint  could  he  have  sued  for 
a  divorce,  even  a  mensa  et  thoro.  Lord  Wensleydale.  And 
he  had  no  right  at  all  to  turn  her  away  if  what  was  stated 
was  not  true.] 

But  it  was  a  natural  and  probable  result  of  the  words 
that  he  should  act  on  them  as  true.  Every  man  should 
be  taken  to  be  answerable  for  the  consequences  of  his  own 
acts.  Ward  v.  Weeks  (m),  and  therefore,  the  Defendant 
must  be  taken  to  have  foreseen  and  intended  the  mischief 
he  caused.  The  cases  of  Saville  v.  Sweeny ^  and  Allsop  v. 
Attsap,  do  not  touch  the  present,  for  in  both  the  damage 
allied  was  a  pecuniary  damage,  falling  in  point  of  law 
entirely  on  the  husband,  and  in  the  former,  the  alleged 
ground  of  damage,  the  loss  of  the  society  of  friends  is 
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(m)  7  Bing.  211. 
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Chapman  v.  Piekersgill  {£) ;  and  Lumley  v.  Gye  («)  wis        JMl. 
itself  an  instance  where  that  argument  was  wholly  dis-       Lynch 

r^awie^  Kkight 

No  doubt  the  husband  himself  could  not  complain  of  his     snd  Wife, 

own  wrongful  act ;  but  he  is  necessarily  joined  for  confor- 

mity^  the  wife  being  the  person  who  has  sustained  the 

iigury  through  the  act  of  the  Defendants    That  matter  of 

form  cannot  affect  her  substantive  right.    Except  as  to 

mere  form  the  wife  is  the  only  Plaintiff,  and  the  Court  must 

look  at  the  case  in  respect  only  of  the  substantial  matter  of 

oomjdainty  and  treat  it  as  if  the  husband  was  dead.     It 

may,  however,  be  doubtful  whether  if  the  words  were  true, 

the  husband  would  not  be  justified  in  putting  away  the 

wife.    [The  Lard  Chancellor :   Suppose  she  had  brought 

a  suit  for  restitution  of  conjugal  rights,  would  the  proof 

cf  the  utterance  of  these  words  be  a  justification  to  the 

husband  of  his  conduct?].    After  such  charges  the  Court 

might  refuse  to  order  a  restitution  of  conjugal  rights. 

There  is  a  great  difference  in  the  proof  required  in  a  smt 

by  a  husband  asking  for  a  separation,  and  in  one  by  a  wife 

asking  for  restitution  of  conjugal  rights.    There  is  no 

process  known  to  the  common  law  by  which  the  husband 

is  compelled  to  keep  his  wife.    If  he  refuses  to  receive 

her,  the  only  remedy  she  has  is  in  the  Spiritual  Court. 

If  that  Court  would  give  her  relief,  still  she  would  have 

suffered  a  wrong  in  tiie  act  which  compelled  her  to  seek 

its  protection ;  if  it  could  not  give  her  relief,  tiie  injury 

to  her  would  be  all  the  greater. 

The  damage  here  is  not  too  remote.     In  Corcoran  v. 

Corcoran  (v),  the  words  complained  of  were  spoken  of  the 

wife  only ;  special  damage  was  alleged,  namely,  tiiat  a 

voluntary  promise  to  confer  a  benefit  on  tiie  Plaintiff 

(I)  2  Wils.  145.  (v)  7   If.    Com.    Law   Rq>. 

(»;  2  EIL  &  BL  216.  (NJS.)  272. 
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chequer  Chamber.     I  may  be  permitted  to  observe,  that        1861. 
I  have  been  greatly  pleased  by  the  research,  the  learn-       Lynch 
ing,  and  the  talent  which  they  display.  KiaoHT 

**  After  much  consideration,  I  agree  with  the  two  dis-  aad  Wife, 
senting  judges  in  the  Court  of  Exchequer  Chamber.  I 
am  far  from  thinking  the  opinions  of  the  majority  to  be 
entitled  to  less  weight  from  the  difficulty  with  which  they 
were  formed,  and  the  hesitation  with  which  they  were 
pronounced.  On  the  contrary,  I  regard  them  on  this 
account  still  more  respectfully. 

"  Were  it  not  for  one  defect  in  the  case  of  the  Pliun- 
tiffs,  I  should  have  agreed  with  them,  and  I  think  that  all 
tlie  other  objections  to  the  action  were  properly  overruled. 

"  Although  this  is  a  case  of  the  first  impression,  if  it  can 
be  shown  that  there  is  presented  to  us  a  concurrence  of 
loss  and  injury  from  the  act  complained  of,  we  are  bound 
to  say  that  this  action  lies.  Nor  can  I  allow  that  the 
loss  of  consortium,  or  conjugal  society,  can  give  a  cause 
of  action  to  the  husband  alone.  If  the  special  damage 
alleged  to  arise  from  the  speaking  of  slanderous  words,  not 
actionable  in  themselves,  results  in  pecuniary  loss,  it  is  a 
loss  only  to  the  husband ;  and  although  it  may  be  the 
loss  of  the  personal  earnings  of  the  wife  living  separate 
from  her  husband,  she  cannot  join  in  the  action.  But 
the  loss  of  conjugal  society  is  not  a  pecuniary  loss,  and  I 
think  it  may  be  a  loss  which  the  law  may  recognise,  to 
the  wife  as  well  as  to  the  husband.  The  wife  is  not  the 
servant  of  the  husband,  and  the  action  for  criminal  con- 
versation by  the  husband  does  not,  like  the  action  by  a 
father  for  seduction  of  a  daughter,  rest  on  any  such 
fiction  as  a  loss  of  the  services  of  the  wife.  The  better 
opinion  is  that  a  wife  could  not  maintain  or  join  in  an 
action  for  criminal  conversation  against  the  paramour 
of  her  husband  who  had  seduced  him.    But  I  conceive 
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imputation,  if  true,  would  have  justified  the  dismissal^  1861. 
the  action  would  not  lie,  because  the  imputation  waa  Lynch 
false,  and  the  dismissal  was  wrongful.  Knight 

''  I  am  of  opinion  that  in  the  present  case  the  action  is  and  Wife. 
not  maintainable,  because,  looking  to  the  frame  of  the 
declaration,  the  loss  or  special  damage  relied  upon  is  not 
tiie  natural  and  probable  consequence  of  the  injury  com- 
plained of,  viz.,  the  speaking  of  the  slanderous  words.  It 
ia  allowed  that  the  words  are  not  actionable  in  them- 
selves,  and  reliance  is  placed  solely  on  the  allegation, 
*  ihat  in  consequence  thereof  the  husband  was  induced 
to  refuse,  and  did,  in  fact,  refuse  to  live  any  longer  with 
ikie  Plainlaff  Jane,  his  wife,  and  on  the  contrary  there- 
of ihe  Plaintiff  William  required  the  father  of  the 
Plaintiff  Jane,  who  lived  in  the  coimtry,  to  take  her  home 
to  his  own  house,  which  he  accordingly  did ;  and  the 
Plaintiff  Jane,  in  &ct,  thereupon  left  Dublin,  and  returned 
to  Iier  father's  house,  where  she  resided  for  a  considerable 
time  separated  from  her  husband.'  Now,  assuming  that 
tine  rather  inartificial  language  amounts  to  a  sufficient 
allegation  that  in  consequence  of  the  words  spoken  by 
the  Defendant,  the  Plaintiff  Jane  had  for  a  time  lost  the 
eonjugal  society  of  her  husband,  we  must  inquire  whether 
tibia  special  damage  was  the  natural  and  probable  con- 
aaqnence  of  the  words  spoken.  Had  those  words  con- 
tained a  charge  of  adultery  by  the  wife,  which  the  De- 
fendant pretended  to  know,  and  which  he  asserted  as  a 
fiust,  I  should  have  thought  the  allegation  of  special 
duoage  sufficient  to  support  the  action.  In  that  case  the 
hasband,  believing  the  charge  to  be  true,  would  have 
1>een  justified  in  separating  from  his  wife,  and  this  sepa- 
lation  would  have  been  the  natural  and  direct  and  pro- 
bable consequence  of  the  slander.  Although  not  the 
necessary  consequence,  it  would  not  have  arisen  from  any 
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"I  may  lament  the  unsatisfactory  state  of  our  law,         1861. 
according  to  which  the   imputation  by  words,  however        Lynch 
gross,  on  an  occasion,  however  public,  upon  the  chastity       Knioht 
of  a  modest  matron  or  a  pure  virgin,  is  not  actionable      a"<i  Wife, 
without  proof  that  it  has  actually  produced  special  tem- 
poral damage  to  her ;  but  I  am  here  only  to  declare  the 
law ;  and  being  of  opinion  that  in  this  case  the  special 
damage  relied  upon  arose,  not  from,  the  natural  and  pro- 
bable effect  of  the  words  spoken  by  the  Defendant,  but 
from  the  precipitation  or  idiosyncracy  of  the   Plaintiff 
WilUam   dismissing    the  Plaintiff  Jane  from    his  house 
when  he  was  only  cautioned  not  to  let  her  mix  in  society^ 
I  must,  with  sincere  deference  for  the  authority  of  the 
majority  of  the  Irish  judges,  advise  your  Lordships  that 
the  judgment  be  reversed.'* 

My  Lords,  I  entirely  agree  with  my  late  noble  and 
learned  friend,  in  his  observations,  which  I  have  read,  upon 
this  case,  with  this  exception,  that  I  am  rather  inclined  to 
think  (though  that  has  become  immaterial)  that  the  action 
does  not  lie.  The  words  here  are  not  such  as  would  in 
an  ordinary  case,  and  with  ordinary  persons,  naturally 
produce  the  effect  which  they  appear  to  have  produced 
in  this  case.  That  is  the  ground  upon  which  I  would 
hold  that  the  judgment  of  the  Court  below  is  wrong. 
The  words  did  not  impute  to  the  wife  actual  criminality 
before  marriage.  My  late  noble  and  learned  friend 
fieems  to  have  thought  that  if  they  had  imputed  actual 
criminality  before  marriage  the  parties  would  stand  in  a 
different  position.  I  rather  doubt  that ;  but,  however, 
it  becomes  quite  unnecessary  to  decide  that,  because  the 
words  do  not  impute  actual  criminality,  and  therefore  we 
need  not  now  consider  what  would  be  the  effect  of  words 
of  that  kind.  Here  the  words  are  only  that  she  had 
shown  herself  false  ani  deceptive,  and  that  before  mar- 
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actionable  in  themselves^  but  occasioning  special  damage         1B61. 
to  her  by  depriving  her  of  the  Consortium^  or  conjugal        Lynch 
Bociety  of  her  husband,  the  husband  and  wife  may  main*       Knioht 
tain  an  action  against  the  slanderer;  and  secondly^  that     and 'Wife, 
supposing  such  an  action  to  be  maintainable,  the  words 
spoken  in  this  case  were  such  as  might  naturally  occasion 
the  wife  to  lose  the  Consortium  or  society  of  her  husband. 

My  late  deceased  noble  and  learned  friend,  the  late 
I^frd  Chancellor^  I  know,  entertained  a  strong  opinion  on 
the  first  point  in  favour  of  the  right  of  action.  He 
thought  that  the  consequential  damage  arising  to  the  wife 
in  Buch  a  case  afforded  her  a  good  ground  of  action ;  that 
the  right  of  action  on  that  ground  was  not  confined  to  the 
husband. 

In  the  view  which  I  take  of  this  case,  I  do  not  feel 
called  on  to  express  a  decided  opinion  on  this  point. 
I  believe  your  Lordships  are  not  all  agreed  on  it,  and  I 
will  therefore  only  say  that  I  am  strongly  inclined  to 
think  that  the  view  taken  by  my  late  noble  friend  was 
correct. 

But  the  ground  on  which  I  am  prepared  to  advise  your 
Lordships  to  reverse  the  judgment  below  is,  that  even 
supposing  such  an  action  would  lie,  still  this  action  is  not 
miuntainable. 

The  special  damage,  in  order  to  afford  a  foundation  for 
such  an  action,  must  appear  to  be  the  natural,  I  do  not 
say  the  necessary,  consequence  of  the  words  spoken ;  and 
in  this  case,  I  cannot  come  to  the  conclusion  that  the 
conduct  pursued  by  the  husband  was  that  which  was,  or 
which  the  slanderer  could  have  supposed  likely  to  be, 
the  consequence  of  his  slander.  The  words  uttered  do 
not,  it  must  be  observed,  impute  to  the  wife  actual 
criminality  before  marriage,  but  only  that  she  had  shown 
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Lord  Wenskydale:  1861  • 

My  Lords,  since  the  argument  at  your  Lordships'  bar,        Lynch 
we  have  been  furnished  with  copies  of  all  the  judgments       Kmght 
delivered  in  the  Queen's  Bench,  and  in  the  Court  of 
Error  in  Ireland^  in  which  the  case  is  argued  on  both 
sides  with  very    great   ability,  and  every   authority,  I 
believe,  bearing  on  the  questions,  cited.     With  the  great 
additional  aid   derived  from  these  judgments,  I    have 
given  those  questions  every  consideration  in  my  power, 
and,  not  without  considerable  difficulty  and  doubt,  have 
come  to  the  conclusion  that  the  judgment  of  the  Court  of 
Error  ought  to  be  reversed,  and  judgment  given  for  the 
Plaintiff  in  Error. 

The  questions  in  the  case  are  two : — 1st  Whether  a 
wife  can  maintain  an  action  for  the  loss  of  the  consortium 
of  the  husband  by  a  wrongful  act  of  the  Defendant  (join- 
ing, of  course,  her  husband  for  conformity)?  and  2d. 
Whether  the  loss  of  that  consortium  is  sufficiently  con- 
nected  with  and  shown  to  be  the  consequence  of  the 
Defendant's  wrongful  act  in  this  case,  so  as  to  be  action- 
able? 

There  is  a  considerable  doubt  upon  both  these  questions, 
but  particularly  on  the  first  I  have  made  up  my  mind 
that  no  such  action  will  lie. 

To  test  this,  suppose  an  action  brought  by  the  wife  for 
false  imprisonment  of  the  husband  by  the  Defendant,  for 
a  period  of  time,  by  which  she  lost  the  consortium  of  the 
husband  during  that  time.  Would  such  action  lie  ?  If 
it  would  not,  it  fortiori^  no  action  could  be  maintained 
for  slander  attended  with  the  special  damage  of  the  loss 
of  the  husband's  society,  caused  immediately  by  his  own 
act.   . 

It  is  certainly  an  objection  of  tiie  greatest  weight  to 
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melt  an  action  that  there  is  no  precedent  or  authority  of 
any  kind  in  favour  of  it. 

It  ia  contended  that  it  may  be  aupported  by  analogy  U> 
the  action  which  the  husband  may  unquestionably  main- 
tain for  an  injury  to  the  wMe  per  quod  consortium  amiiit 

I  aiireewith  Baron  Fift^era/rf,  that  the  benefit  whicli  the 
husband  Lae  in  the  consortium  of  the  wife,  is  of  a  ifferfat 
character  from  that  which  the  wife  has  in  the  eoitsortiam 
of  the  husband.  The  relation  of  the  husband  to  the 
wife  is  in  most  reapecta  entirely  dlBsimilar  from  that  of  the 
master  to  the  servant,  yet  in  one  respect  it  lias  a  similar 
character.  The  assistance  of  the  wife  in  the  conduct  of 
the  household  of  the  husband,  and  in  the  education  of  his 
children,  resembles  the  service  of  a  hired  domestic,  tulor 
or  governess ;  ia  of  material  value,  capable  of  being 
estimated  in  money ;  and  the  loss  of  it  may  fcrm  the 
proper  subject  of  an  action,  the  amount  of  compensation 
varying  with  the  position  in  society  of  the  parties.  This 
property  is  wanting  in  none.  It  is  to  the  protection  of 
nich  material  interests  that  the  law  daxSj  atlMidi. 

Mental  pain  or  anxiety  the  law  cannot  value,  and  daa 
not  pretend  to  redresa,  when  the  unlawftil  act  ctxnplained 
of  causes  that  alone ;  diough  where  a  material  damige 
occurs,  and  is  connected  with  it,  it  is  impoasihle  a  juy. 
in  estimating  it,  should  altogether  overlook  the  ieelingB 
of  the  party  interested.  For  instance,  where  a  daughttr 
ia  seduced,  however  deeply  the  feelings  of  the  parent 
may  be  affected  by  the  wicked  act  of  the  seducer,  the 
law  gives  no  redress,  onless  the  daughter  ia  also  t  mi- 
vant,  the  loss  of  whose  service  is  a  material  damage  whicli 
a  jury  has  to  estimate;  when  juries  estimate  that,thej 
usually  cannot  avoid  conudering  the  injured  honour  mil 
wounded  feelings  of  the  parent. 
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The  loss  of  such  service  of  the  wife,  the  husband,  who 
alone  has  all  the  property  of  the  married  parties,  may 
repair  by  hiring  another  servant ;  but  the  wii'e  sustains 
only  the  loss  of  the  comfort  of  her  husband's  society  and 
affectionate  attention,  which  the  law  cannot  estimate  or 
remedy.  She  does  not  lose  her  maintenance,  which  he 
IB  bound  still  to  supply ;  and  it  cannot  be  presumed  that 
the*  wrongful  act  complained  of  puts  an  end  to  the  means 
of  that  support  without  an  averment  to  that  effect. 

And  if  there  were  such  an  averment,  the.  recovery  of 
a  compensation  must  be  by  joining  the  husband  in  the 
suit,  who  himself  must  receive  the  money,  which  would 
not  advance  the  wife's  remedy.  The  wife  is,  in  fact, 
without  redress  by  any  form  of  action  for  an  injury  to  her 
pecuniary  interests. 

That  the  loss  of  the  comfort  of  the  society  and  attention 
of  friends  by  a  wrongful  act  does  not  support  an  action 
for  slander  is  fully  settled  by  the  case  of  Moore  v. 
Meagher  (y) ;  and  the  wife  can  have  no  right  of  action  for 
a  loss  of  the  same  character,  though  of  a  much  higher 
degree,  for  the  loss  of  that  of  her  husband.  To  the  same 
effect  is  the  case  of  Medhurst  v.  Balams  {z\ 

For  these  reasons,  I  think  the  wife  has  no  remedy  in 
tlie  supposed  case  of  the  wrongful  imprisonment  of  the 
husband ;  and  by  parity  of  reasoning,  she  can  have  none 
for  being  deprived  of  the  society  of  her  husband  by  the 
alander  of  another  upon  her  character,  causing  him  to 
desert  her,  especially  when  we  consider  that  the  damage 
in  this  case  is  immediately  caused  by  the  husband's  own 
voluntary  act. 

This  view  of  the  case  makes  it  unnecessary  to  consider 
whether  the  slander  of  the  Defendant  has  been  proved  to 


1861. 
Lynch 

Knight 
and  Wife. 


(j)  1  Taunt.  39. 


(«)  Cited  m  1  Siderf.  397. 
B  B4 
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might  be  given  for  an  act  occurring  as  a  consequence  of  1B61. 

an  accusation  of  that  crime.  Lynch 

I  think  the  judgment  of  the  Court  of  Exchequer  Cham-  Knioht 

ber  should  be  reversed.  and  Wife. 


Judgment  reversed. 


Lords'  Journals,  17  th  July  1861. 


Edwabd  p.  Clarke  and  Others     -    -    -  Appellants.  igci. 

Hankah  Colls  and  J.  Mitchell      -    -  Respondents.   ApriTio,  dp. 

•*  Unrosrried  "  is  a  word  of  flexible  meaning,  to  be  construed  with  _  ' 

reference  to  the  plain  intention  of  the  instrument  where  it  is  used.     SeUlement. 

A  marriage  settlement  gave  a  fund  to  trustees  for  M.  F,  (the  intended     **  Vnmar" 
wife)  for  life,  and  after  her  decease,  as  to  one  moiety  for  the  hns-   ^  *^^r" 
hand,  and  as  to  the  other  moiety  for  the  children,  at  such  ages,  ^     **** 

&c.»  as  the  wife,  notwithstanding  her  coverture,  should  appoint, 
and  in  default  of  appointment,  among  the  children,  as  tenants  in 
common,  to  be  vested  at  twenty-one  or  marriage ;  and  if  there 
ahonld  be  no  child,  as  to  the  whole,  for  the  husband  for  life; 
and  after  his  decease  for  any  person  the  wife,  notwithstanding 
her  intended  or  any  future  coverture,  might  appoint ;  and  in  de- 
faalt  of  appointment,  *'for  the  person  or  persons,  who  at  the  decease 
c»f  M.  F.f  should  be  of  her  blood  and  in  kin  to  her,  and  who,  in 
their  own  right,  or  in  right  of  their  representatives,  would  have 
been  entitled  to  the  same  under  the  Statutes  for  Distribution,  in 
case  the  said  M.  F.  had  died  possessed  thereof  intestate  and  unmcur- 
wiedJ*  The  wife  died  with  her  first  child,  which  survived  her 
only  one  day.    She  had  not  exercised  the  power  of  appointment : 

Hkld,  that "  unmarried  "  in  this  settlement  meant  being  without  a 
husband  at  the  time  of  death,  that  consequently  the  fund  went  to 
the  child,  as  the  wife's  next  of  kin,  and  on  its  death  passed  to  its 
father. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor 
Wood  upon  the  construction  of  a  marriage  settlement  made 
on  the  28th  of  December  1816.    The  settlement  was  made 
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There  were,  then,  various  other  provisions  in  the  set-        1861. 
dement,  and  there  was  this  proviso  at  the  end,  ^^  That  in      Clarkb 
the  event  of  the  death  of  the  said  Thomas  Cooper  Colls     ^^  ^^^®" 

in  the  lifetime  of  the  said  Mary  Foulsham  without  his       Colls 

!_•  •  r  x\  'j'xjj  •  A-L        wid  Another. 

having  any  issue  of  the  said  mtended    marriage  then 

Iboniy  or  then  en  ventre  sa  mere^  and  afterwards  bom 
alive,  or  leaving  such  issue,  and  he,  she,  or  they  should 
all  die  before  his,  her,  or  their  share  or  shares  of  and  in 
ike  said  trust  moneys,  stocks,  funds,  and  securities 
flkould  become  absolutely  vested  under  the  trusts  afore- 
aaidy  it  should  be  lawful  to  and  for  the  said  Mary  Foul" 
sAam,  notwithstanding  any  future  coverture  she  might 
then  be  under,  by  any  deed  or  writing  under  her  hand 
and  seal,  or  under  her  hand  only,  to  be  executed  by  her 
in  ^e  presence  of,  and  attested  by  two  or  more  credible 
witnesses,  absolutely  to  revoke,  determine,  and  make 
roid  all  and  every  the  trusts,  ends,  intents,  and  purposes, 
powers,  provisions,  declarations,  and  agreements  herein- 
before declared  and  contained  of  and  concerning  the  said 
imn  of  4,000  2.,  and  the  stocks,  funds,  and  securities  wherein 
nr  whereon  the  same  might  be  invested,  and  in  lieu  or 
itead  thereof,  by  the  same  or  any  other  deed  or  writing 
to  be  executed  as  aforesaid,  to  appoint,  direct,  and  declare 
my  new  or  other  trust,  powers,  and  provisoes  whatsoever 
jf  and  concerning  the  said  sum  of  4,000  /."  The  in- 
tended marriage  took  place,  and  Mrs.  Colls  died  on  the 
BOth  September  1818,  in  giving  birth  to  her  first  child, 
which  was  bom  alive  but  died  the  next  day.  She  left 
ber  sister,  Elizabeth  Foulsham,  and  her  brother  of  the 
half-blood,  William  Buckle^  her  surviving.  William 
Buckle  died  in  1840,  having  by  his  will  appointed  his 
nster^  Elizabeth  Foulsham,  his  sole  legatee,  and  executrix 
of  his  will.     Elizabeth  Foulsham  died  in  December  1857^ 
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Mr.  jRolt  and  Mr.  A.  Hobhouse^  for  the  Appellants :  1861. 

ne  p^r  mining  of  ,he  word  "u.«^.d'  i.    .^-^ 

'never  having  been  married."    In  Re   Thistlethwaite^s  v. 

Trusts  (J),  Maberly  v.  Strode  {c\  Bell  v.  Phyn(d)y  where  ^^^^  A^Jiuier. 
ie  words  were  *^  without  being  married,"  and  they  were 
nnstmed  "  without  ever  having  been  married."  Thus, 
irhen  it  is  said,  a  man  has  unmarried  daughters,  every  one 
understands  that  he  has  daughters  who  have  never  been 
nanried,  and  that  was  the  meaning  of  the  phrase  adopted 
in  HaU  v.  Robertson  (f ).  Such  was  its  meaning  in  this 
letdement,  as  the  context  itself  shows.  It  will  be  argued 
jhat  this  could  not  be  its  meaning,  because  there  might 
lien  be  circumstances  in  which  the  children  of  a  second 
narriage  of  Mary  FouUhaniy  had  she  survived  her  first 
msbond,  might  be  left  without  any  provision,  and  the 
voperty  would  go  to  her  next  of  kin.  But  that  argu- 
nent,  which  is  one  of  inconvenience  alone,  is  answered 
Vf  the  existence  of  the  power  vested  in  her  after  the 
ieath  of  her  first  husband,  to  appoint  the  fund :  a  power 
fhich  of  course  she  would  have  exercised  in  favour  of 
ker  own  children  had  she  lived  to  contract  a  second  mar- 
riage. The  gift  to  her  next  of  kin  never  could  arise 
until  a  total  failure  of  her  issue.  Should  that  event 
liappen,  the  intention  plainly  was  to  retain  the  property 
in  the  wife's  family,  and  not  to  allow  it  to  go  over  to  the 
iSunily  of  the  husband.  That  intention  is  clearly  shown 
ly  the  use  of  the  words,  "  of  her  own  blood,"  words 
wUch  would  be  both  unnecessary  and  unmeaning  except 
on  the  construction  contended  for  by  the  Appellant. 
The  construction  put  on  the  settlement  by  the  Court 
helow  utterly  defeats  that  object 
The  cases  which  seem  to  justify  that  construction  are^ 

(ft)  24  Law  J.  (Ch.)  712.  {d)  7  Ve«.  453. 

(0  3  Yes.  4o0.  (e)  22  Uw  J.  (Ch.)  1054. 
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Hoare  v.  Barnes  (J^,  and  Maugham  v.  Vincent  {«,), 
in  neither  of  tliese  cases  was  there  any  specific  proiiHun 
for  the  children,  and  when,  therefore,  children  came  into 
existence,  it  was  reasonable  to  hold  tliat  there  couM  not 
have  been  any  intention  to  leave  them  without  a  [irori- 
sion,  and  so  theywereheld  entitled.  In  Prattv.  MaXhtr, 
(A),  Re  Norman's  Trusts  (i).  Re  Saunders  Trusts  (J),  ni 
Daifi.  Barnard {k);  there  was  eitlier  no  provision  fw 
the  children  at  all,  or  none  in  which  they  would  acqaire 
a  vested  interest  till  twenty-one  or  marriage,  and  as  tUt 
might  leave  issue  unprovided  for,  they  were  allowed  W 
take  as  next  of  kin.  These  cases,  therefore,  depended 'o 
particular  circumstances,  and  do  not  lay  down  any  geoeral 
principle  affecting  the  present  case.  On  the  other  hiaii, 
in  Smith  v.  Smith  (J),  Vice  Chancellor  Shadwell  {«) 
remarking  on  the  absence  in  that  case  of  the  word*  "mi 
unmarried,"  says  expressly,  that  if  those  words  had  Iwen 
introduced  "  the  children  would  have  been  excluded." 
The  true  principle  of  construction  is,  that  if  the  setilc- 
ment  does  not  in  terms  provide  for  issue,  the  Conrt  nuy 
be  jostified  in  saying  that,  diough  not  expreB8ed«  ntch 
moBt  have  been  the  intention  of  the  parties,  and  so  mf 
give  the  estate  to  the  issae  ander  &e  words  next  of  kin. 
But  where  the  settlement  makes,  as  it  does  here,  a  pn^ 
per  provision  for  the  children  of  tbe  marrii^,  and  givei 
power  to  provide  for  those  of  a  futore  marriage,  it  Iw 
satisfied  ail  the  ordinary  requisites  of  a  settlement,  inl 
the  circumstance  that  a  possible  case  may  exist,  in  whidi, 
through  the  neglect  to  use  the  power,  a  child  may  hip- 
pen  not  to  be  provided  for,  will  not  affect  the  role  tint 


f/)  3  Bro.  Ch.  C.  aifl. 

(^)  9  Uw  J.  (Ch.)  N.  S.,  329. 

(A)  22  Beav.  323. 

(0  3  D«  G.  M.  &  Gord.  965. 


(J)  3Ka7&JDh.lS2. 
(i)  30LnrJ.Iltf.Ch.n 
(I)  12Sini.317. 
(»}  Id.32n. 
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the  primary  signification  of  the  word  is  to  be  applied         1861. 

to  it.  Clarke 

and  Others 

Sir  H.  Cairns  and  Mr.  Jessel  for  the  Respondents :  Colls 

The  word  "  unmarried,"  has  no  settled  primary  mean- 
ing, but  is  of  a  flexible  meaning,  and  what  it  means  is  to  be 
•Boertained  in  each  case  by  seeing  what  is  the  general 
intention  of  the  instrument  where  it  is  used.  In  Pratt  v. 
Mfaihew  (n),  when  under  appeal.  Lord  Justice  Elnight 
Bruce  pointed  out  that  in  the  settlement  there  it  is  used 
twice^and  each  time  with  a  different  meaning,  and  the  deci- 
of  the  Master  of  the  Rolls  was  varied.  The  only  in- 
in  the  books  in  which  ^  unmarried  "  has  been  con- 
■tmed  *'  never  having  been  married,"  are  cases  of  wills,  in 
which  a  gift  to  the  "  unmarried  daughters  of  ^."received 
that  construction,  for  otherwise  the  plain  intention  of  the 
testator  would  have  been  defeated.  It  could  not  have  had 
that  meaning  here,  for  the  possibility  of  two  marriages  was 
contemplated,  and  power  was  given  her  to  dispose  of  part 
ef  the  property,  notwithstanding  coverture  by  this  or  by 
•  fbtore  husband.  Marriage,  and  marriage  more  than 
cmee,  had,  therefore,  been  in  the  contemplation  of  the 
parties  as  a  possible  event,  and  consequently  the  birth  of 
diildren  and  provision  for  them  must  have  been  intended. 
Then  it  never  could  have  been  meant  that  under  any 
circumstances  the  property  should  go  away  from  a  child 
that  had  been  born  in  order  to  benefit  collateral  relations. 
The  words  mean  that  the  wife  is  to  exercise  the  power 
as  if  she  was  discoverte^  and  in  default  the  property  is  to 
go  to  her  next  of  kin,  and  a  child  clearly  comes  under 
that  description ;  and  a  child  having  come  into  existence 
ifae  provisions  of  the  settlement  have  been  fulfilled,  and 

(fi)  8  De  G.  M.  &  Gord.  522. 


IflOl. 


CASBSBITBIjnN! 

Ae  property,  in  da&iilt  at  i^ 
i^on  tiut  dnld. 

lite  OMe  of  Maugham  v.  Vi 
pnaatt.  Tlwt  woe  the  case  < 
will;  tha  lady  had  a  power  oj 
eoold  bvd  provided  for  childs 
inflirir&TMir;  ehe  died  leavini 
behdf  prsyed  a  declaratioa  i 
OumeJbr  decided  that  unn 
■Beast  nerer  having  been  mart 
waa  nuaed  there  wlvch  is  rail 
nent,  on  i^)peal,  Lord  Cottet 
nerely  meant  '*<K»coa»r<i,*aid 
a  oaae  notlung  but  abadnta  i 
radier  oooqwl,  Ae  eoort  to  ad 
would  haye  •aeh  an  «&ct  aa 

Can  the  word  "  unmarried  * 
It  may.  The  limitation  is  to  i 
blood  and  in  idu  to  her."  Had  it 
entitled  would  not  have  taken 
butiona,  but  would  have  taken 
coneeqnently  aa  joint  tenants,  i 
the  clauBe  goes  on  ezpresaly  U 
who  would  be  entitled  under  t 
a  meaning  as  the  Appellant  cot 
at  all  events  in  fact,  for,  ii-om  tin 
of  her  dying  without  having  ha 
of  this  being  a  settlement  upon 

The  authorities  cited  on  the 
In  Maberlif  v.  Strode  (y),  the  v 
trasted  with  the  words  "  shall  i 

(o)  9  Law  J.  (N.  8)  Ch.  329. 

(p)  Iti  Clark  &  Fin.  215. 


and  Others 

V. 

and  Another. 
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confltructlon,  "  without  being  married,"  was  rightly  put        1861. 
upon  it    In  Bell  v.  Phyn{r)y  which  was  also  the  case  of  a      Clarrb 
will  the  words  were  "  without  being  married,  and  having 
children,"  and  the  meaning  assigned  to  the  words  was.        Colls 
without  having  been  married,   and   this  meaning    was 
rightly  given,  because  it  was  impossible  for  the  testator  to 
do  otherwise  than  provide  in  that  way  as  to  future  events. 
In  Hcdl  V.  Robertson  (5),  the  legacy  to  the  **  son  and 
unmarried  daughters"  of -4.,  was,  by  the  Vice- Chancellor, 
declared  to  go  only  to  those  daughters  who  had  never  been 
married,  but  on  appeal,  the  Lords  Justices  restricted  that 
meaning  to  the  date  of  the  codicil,  because,  on  the  whole 
context,  the  testator's  intention  would  .otherwise  have 
been  defeated. 

Then  what  has  been  the  construction  of  the  word 
**  unmarried  "  in  settlements  ?  In  Hoare  v.  Barnes  {t\ 
which  was  a  case  of  a  settlement.  Lord  TJiurlow  said,  "  it 
could  not  be  contemplated  in  a  marriage  settlement  that 
the  wife  should  die  unmarried,"  and  held  the  word  there 
to  mean  having  ceased  to  be  married.  The  real  object 
was  to  secure  her  the  power  to  dispose  of  the  money  as 
if  she  had  survived  her  husband.  Then  came  Hardwick 
▼.  Thurston  (m),  which  was  the  case  of  a  will  where  the 
words  were  "  sole  and  intestate  ;"  they  were  written  of  a 
woman  who  was  married,  and  they  were  held  to  exclude 
the  husband  but  not  to  exclude  the  child  who  took  as 
next  of  kin.  At  common  law  too,  "  dying  unmarried." 
lias  been  held  not  to  mean  never  having  been  married ; 
Doe  and  Baldwin  v.  Rawding  (v).  In  Maugham  v.  Vin- 
cent  {w)  the   decision  proceeded  on  the  belief  that  to 

(r)  7  VeB.  463.  (t#)  4  Rusb.  380. 

(#)  22  Law  J.  (Ch.)  1054;  («)  2  Barn.  &  Aid.  441. 

4  De  G.  M.  &  Gord.  781.  [w)  4  Jur.  462  ;  9  Law  Joiir. 

(0  3Bro.C  C.  (N.S.)Ch.32d. 
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put  anotlier  conetniction  on  the  words  used  would  be  to 
exclude  the  chihiren.  That  was  the  key  of  the  decl»m 
Smith  V.  Smith  (x)  dots  uotapply  here.  The  only  i|ue5. 
tion  there  was,  who  was  the  next  of  kin  at  the  death  of 
'"  the  father  or  of  the  son.  In  Omeiitry  v.  Lord  Lb»- 
derihi/e  (y),  the  meaning  given  to  these  words  km 
merely  "  ilUcoverle."  In  Pratt  v.  Mathete  (r),  the  pro- 
vision being  on  a  settlement  was  held  to  be  for  the 
benefit  of  the  children,  and  to  be  used  merely  to  ei* 
dude  the  marital  right.  Nbr?naTi's  trusts  (a),  is  most 
important.  There  a  moiety  of  a  settled  fund  wm  toW 
held  in  truat,  after  the  death  of  the  wife  if  she  died  b  the 
lifetime  of  her  husband,  to  such  uses  as  she  shonlil 
appoint:  on  default  of  appointment  to  such  pereonsu 
at  her  decease  would  have  been  entitled  to  her  persoial 
estate  under  the  Statute  of  Distribution,  if  she  had  died 
intestate,  and  without  being  married.  She  did  die  mter 
husband's  lifetime,  and  without  having  appointed,  audit 
was  held  that  the  fund  went  to  her  children,  becauec  they 
would  otherwise  be  unproidded  for.  llien  in  Scamdai 
case  {by,  the  trust  was  for  &e  wife,  then  for  the  huebud 
for  life,  then  for  the  childres  at  twenty-one  or  mairiigCi 
but  if  none  should  live  to  take  a  vested  interest,  for  luch 
of  the  persona  as  would  tiien  be  entitled  in  case  she  Ixd 
died  intestate  and  unmarried.  She  made  two  mamigei, 
had  children  by  the  second  marriage  only,  and  they  voe 
held  entitled.  And  in  that  case  a  dictum  of  the  Tux- 
Chancellor  Skadwell  in  Smith  v.  SmflA(c),  which  indicated 
that  the  children  might  be  excluded  by  the  word  "mmur- 
ried,"wa8  expressly  disapproved.  These  cases  shevthal 
the  word  has  a  flexible  meaning,  and  that  it  is  alwt;' 

(«)  12.  »m.317.  (a)  3  Da  Q.  H.  ft  Gori.W' 

(r)  10  Jur.  793.  (b)  3  Kay  &  Jo.  IBL 

(«)  22  Bm».  328.  (e)  12  Sim.  817, 328. 
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to  be  constmed  in  favour  of  giving  the  property  to  the  chil- 
dren of  the  marriage^  and  not  of  giving  it  over  to  the 
collateral  relations  unless  that  object  has  totally  failed. 

Mr.  Pearson  appeared  for  the  trustees. 

Mr.  Holt  in  reply^  Maugliam  v.  Vincent  cannot  be 
supported.  But  even  if  it  can  be>  it  is  distinguishable  from 
the  present.  No  provision  was  made  there  for  the 
children  unless  the  words  used  could  be  construed  to  make 
one.  Here  there  was  ample  provision  for  children,  but 
if  they  failed,  the  object  was  to  prevent  the  property  going 
to  the  husband  and  his  family,  and  therefore  the  wife  had 
no  power  given  her  to  make  a  settlement  on  the  husband 
during  his  life.  Had  she  done  so,  that  would  have  had 
the  effect  of  giving  the  property  to  a  second  wife,  or  to 
the  husband's  family,  and  those  were  the  very  things 
which  it  was  desired  to  avoid. 

Lord  Cranworth,  after  stating  the  case,  said : — 

What  Vice-Chancellor  Wood  determined  was  this,  that 
the  person  who  took  under  the  limitations  which  exist 
here,  subject  to  the  life  interest  of  Thomas  Cooper  CoUsy 
the  husband,  was  the  infant  child,  who  survived  the 
mother.  It  is  not  necessary  to  go  into  detail  more  than 
to  say,  that  the  Respondents  represent  that  infant  child ; 
and,  therefore  the  Vice-Chancellor  determined  that  they 
were  entitled.  And  the  question  is,  whether  he  was 
right  in  that  decision.  I  have  come  to  the  conclusion  that 
the  Vice-chancellor  was  right. 

The  settlement  provides  for  the  husband  and  wife 
during  their  lives,  and  for  the  issue  of  the  marriage 
attaining  twenty-one ;  and  then  proceeds,  that  if  there 
should  be  no  such  child,  the  money  in  question  should, 
subject  to  the  life  interests  of  the  intended  husband  and 

s  s  2 
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1861.       -wife,  be  held  in  trust  for  the  person  or  persons  who,  at 
Clarke      the  decease  of  Mary^  the  intended  wife,  should  be  '*of 
*^   r.   *"    her  blood  and  in  kin  to  her,  and  who  would  have  been 
Colls        entitled  to  the  same  under  the  Statute  of  Distribation  in 
'  case  she  had  died  intestate  and  unmarried.''    What  is 
the  meaning  of  the  word  "  unmarried"  ?     It  may,  with- 
out any  violence  to  language,  mean  either  '*  without  ever 
having  been  married,"  or  ''  not  having  a  husband  living 
at  her  death." 

If  the  former  construction  be  adopted,  then,  if  the 
wife  should  survive  her  husband,  and  afterwards  marry 
and  have  children,  her  collateral  relatives  would  take  the 
fund  to  the  exclusion  of  her  own  issue.  If  the  latter 
construction  be  adopted  no  such  result  will  follow.  This 
seems  to  me  to  be  conclusive.  It  is  impossible  to  sup- 
pose that  the  framers  of  the  settlement  intended  to  use 
the  word  in  a  sense  which  wotdd  exclude  the  poseible 
issue  of  the  wife  in  favour  of  her  collateral  relatives. 

But  it  was  said,  in  putting  on  the  word  "  unmarried" 
the  construction  which  I  adopt,  we  shall  be  violating  » 
well-known  canon  of  construction,  namely,  that  effect,  if 
possil)le,  is  to  be  given  to  every  word  used ;  and  here,  if 
the  meaning  of  the  word  *^  unmarried  "  is  **  without  haring 
a  husband  living  at  her  decease,"  the  word  was  super- 
fluous and  unnecessary ;  for  as  the  provision  was  that  the 
fund  should  go  to  the  persons  entitled  under  the  statute 
as  being  of  her  blood  and  kin,  that  would  necessarily 
exclude  the  husband.     My  Lords,  I  admit  the  canon  of 
construction  to  be  such  as  was  contended  for ;  but  suoh  a 
rule  must,  I  conceive,  bend  to  circumstances. 

It  is  true  that,  examining  the  language  critically,  ^^ 
find  that  the  word  "  unmarried,"  interpreted  as  I  think 
it  must  be  interpreted,  is  redundant.  It  is  implied  id 
the  other  words  used.     But  the  question  is,  whether  the 


and  Another. 
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rule  of  construction  to  wliich  I  have  referred  is  of  so  in-         In- 
flexible a  nature  that  we  must  defer  to  it  even  though  it       Clabkb 
might  cause  family  property  to  go  in  a  manner  entirely  ^, 

at  variance  with  the  ordinary  habits  and  usages  of  man-  ^^/^^^^ 
kind.  I  think  not.  The  language  of  conveyancers  is 
proverbially  prolix  and  redundant.  In  the  very  passage 
now  before  us,  and  on  which  we  have  to  put  a  construc- 
tion, there  is  unnecessary  verbiage.  The  trust  is  for  the 
benefit  of  the  persons  who,  at  the  decease  of  the  wife« 
should  be  of  her  blood  and  kin,  and  entitled  to  her  per- 
sonal estate  by  virtue  of  the  Statute  of  Distribution.  It 
was  unnecessary  to  say  anything  of  the  persons  being  of 
her  blood  and  kin ;  it  would  have  been  sufficient  to  say, 
that  it  should  go  to  the  persons  entitled  under  the  Statute 
of  Distribution.  They  must,  in  order  to  be  entitled 
nnder  the  statute,  be  of  her  blood  and  kin.  I  allude  to 
this  only  to  show,  that  conveyancers  are  often  in  the 
habit  of  using  expressions  which  are  clearly  superfluous, 
and,  therefore,  the  mere  circumstance,  that  a  word,  if 
used  in  one  sense,  would  have  been  unnecessary,  cannot 
be  held  to  show  conclusively  that  it  must  have  been  used 
in  a  different  sense,  if  the  effect  of  its  being  used  in 
that  different  sense  might  be  to  carry  property  in  a  course 
of  descent  at  variance  with  all  the  feelings  and  habits  of 
mankind. 

I  will  only  add  that  the  construction  which  the  Vice 
Chancellor  put  on  the  word,  and  to  which  I  subscribe,  is 
in  harmony  with  the  modem  authorities  in  all,  or  most  of 
which  the  word  ^^  unmarried,"  construed  as  it  was  con« 
strued,  was  superfluous.  Thus,  in  Maugham  v.  Vincent{d)y 
decided  by  Lord  Cottenham  in  1841,  the  trust  was  for 

(d)  9  Law  J.  (N.  S.)  Ch.  329. 
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1B61.        euch  perBons  "  as  would  by  virtue  of  the  Statute  of  Di»- 

Clabkb      tribution  have  become  entitled  to  the  pereonal  eslaie  of 

,_  the  intended  wife  in  case  she  had  died  intestate  and  un- 

CoiLs        married."     Lord  Cottenham  held  that  the  word  "  ODmtir- 

ttod  Ajtother.     .    ,.,  ,      ,       .  i      ,       i    >-  ■  , 

ned     meant  merely  leavmg  do  huBbaud  living  at  her 

death ;  and  yet  bo  interpreted,  the  word  was unncccatarj, 
for  the  husband  could  not  have  taken  by  virtue  of  the 
Statute  of  Dietributiona.  The  aaroe  observatJona  applj 
to  the  cases  of  Ex-partP  Norman  (*■)  before  the  Lordfl  .Ins- 
t-icefl,  Pratt  V.  MattheiPif)  before  the  Master  of  the  HolU, 
and  1h  re  Sounder's  trust  (y)  before  Vice  Chancellor 
Wood. 

I  do  not  forget,  that  in  tlie  settlement  now  be&nni, 
there  ie  a  power  which,  in  the  event  of  a  second  maniagP. 
would  have  enabled  the  wife  to  give  the  fund  to  the  issue 
of  a  second  marriage,  if  tlierc  should  be  no  issue  of  the 
first  marrii^e,  who  should  become  entitled  to  it.  That  a 
true.  But  she  might  never  exercise  tliat  power, audi 
cannot  believe  that  she  could  have  intended  to  give  her 
property  in  any  event  to  her  ooUatenl  rektiTes  in  in- 
ference to  her  ownchildrenbya  secondmaniage;  wbii^, 
adopting  the  construction  of  the  word  "  unmarried,"  em- 
tented  for  by  the  Appellant,  mtist  have  been  the  reanlt  if 
Bhe  had  bad  no  issue  by  her  first  marriage,  and  had  ■fic^ 
wards  contracted,  and  had  issue  by,  a  second  maniigei 
without  making  any  fresh  provision  for  them. 

On  these  short  grounds  I  have  only  to  express  mynm- 
currence  in  the  view  of  the  ca»e  taken  by  Vice  Cbifr 
cellor  fFood, 

I  have  farther  to  add  that  I  have  reason  to  knov,  pv- 


(>)  3  De  G.  H.  &  Gord.  966. 
{/)  22  Beav.  328. 
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fectly  conclusively,  that  the  decision  which  I  have  arrived         18^1  • 

at  without  any   hesitation,   is   that  at  which  my   late       Clarke 

lamented  noble  and  learned  friend.  Lord  Campbell,  the    *^^  ^^^^ 

late  Lord  Chancellor,  had  also  arrived.  Colls 

and  Another. 

Lord  Wensleydale : 

My  Lords,  the  question  in  this  case  depends  upon 
the  true  construction  of  tlie  word  "immarried"in  this 
marriage  settlement. 

If  we  had  been  called  upon  to  construe  that  instrument 
at  the  time  of  its  execution,  and  had  applied  to  it,  as  we 
are  bound  to  do,  the  rules  for  the  construction  of  all 
written  instruments,  rules  which  are  founded  on  reason 
and  good  sense,  and  which  have  been  adopted  for  the 
wise  purpose  of  securing  as  much  certainty  of  decision  as 
the  subject  is  capable  of,  I  must  own,  that  I  should  have 
foimd  no  difficulty  in  advising  your  Lordships,  that  the 
construction  put  upon  this  settlement  by  Vice  Chan- 
cellor Wood  was  wrong.  The  only  rule  material  to  be 
adverted  to  in  the  construction  of  this  settlement  is,  that 
it  is  to  be  construed  altogether,  and  the  words  of  it  are 
in  all  cases,  to  receive  a  construction  which  will  give  to 
every  expression  some  effect  rather  than  one  which  will 
render  any  of  the  expressions  inoperative. 

The  word  ^^ unmarried"  {seeihe  cases  referred  to  1  Jar^ 
man,  ch.  xvi)  in  this  sentence  ^^  in  case  Mary  Foulsham 
died  intestate  and  unmarried  "  is  no  doubt  capable  of  two 
different  constructions,  it  may  mean  eiUier  "  never  having 
been  married  "  or  "  not  being  married,"  that  is,  being  **  a 
widow"  at  the  time  of  her  death,  which  would  exclude 
the  marital  right  of  the  husband.  The  context  must 
determine  in  every  case  in  what  sense  the  word  was  used. 

Now  in  this  case,  if  effect  is  given,  as  it  ought  to  be,  to 
all  the  words,  I  should  say  that  the  word  ^^  unmarried ' ' 

8  84 
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ought  not  to  have  the  cnnetruction  that  it  waa  meant  otij 
to  exclude  the  marital  right  of  the  husbatttl,  for  that  wonlil 
bo  to  render  it  entirely  inoperative,  for  the  tcrme  of  the 
trust  itself  effectually  excluded  the  marital  right  of  lie 
'  huabaiid.  Under  the  terms  of  the  trust  the  hufihond  rould 
not  possibly  take,  and  according  to  the  eetabliehed  rule  of 
coufltruclion,  as  these  words  would  be  entirely  inoperalije 
for  that  purpose,  ihey  ought  tu  be  construed  in  a  sense  tu 
give  them  eil'ect ;  and  that  could  only  be  done  by  holduig 
them  to  mean  that  the  property  should  go  to  thoae  wIm 
would  be  next  of  Hood  and  kin,  if  she  had  never  Wd 
married  at  all.  Full  effect  would  then  be  given,  uit 
ought  to  be,  to  every  part  of  the  wilL 

It  must,  however,  be  admitted  that  if  this,  which  ii 
jirimdfa.eU  tlie  proper  construction,  was  so  repiipninlU 
the  context  that  the  Court  could  see  that  it  never  coulij 
have  been  the  intention  of  parties  to  use  the  words  in  ^ 
sense,  they  ought  to  be  varied,  and  the  words  considered 
oa  mere  surplusage.  If  the  effect  of  a  conetructioD 
according  to  the  role,  that  tliey  should  not  be  ooondend 
inoperative,  would  be  to  leave  the  children  of  tbe  marri^ 
totally  unprovided  for,  I  can  see  an  amply  suffident  Feuoo 
for  treating  them  as  mere  aurplosage.  But  where  ibeie 
is  a  provision  made,  which  the  parties  may  with  perfect 
reason  have  suppoeed  to  be  amply  sufficient  to  answer  the 
purpose  of  providing  for  the  issue  of  that  marriage,  uA 
also  even  for  the  Issue  of  another  marriage  (thongh  ciM 
may  be  suggested  in  which  such  provimon  might  ponUf 
ful),  I  cannot  see  any  reason  for  not  adhering  to  the  nlC) 
and  giving  full  effect  to  the  construction  it  requires. 

The  case  tS Maugham  v.  Vinemt{K),  where  there  vu 
no  providon  at  all  for  the  children  <^  &e  maniige,  * 


(A)  9  Uw  J. : 
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one  in  which  the  rule  of  construction  I  have  mentioned        1861. 

may  be  considered  as  having  been  properly  disregarded,       Clarkb 

and  the  words  held  to  mean  the  same  as  if  the  wife  had    ^^   ^'^ 

died  without  a  husband,  that  is,  had  died  a  widow.     But        Colls 

•       ••/..  11  1  and  Another. 

here  there  is  a  life  mterest  given  by  the  settlement  to 

die  husband  and  wife  respectively  in  the  two  moieties  of 
2^000  /.  each,  and  a  power  of  appointment  in  the  wife  to 
assign  those  sums  to  the  children  and  grandchildren  in 
such  shares  as  she  may  direct;  and,  in  default  of  ap- 
pointment, shares  are  given  to  the  sons  at  twenty-one, 
or  to  their  children  if  they  died  before,  or  to  daughters 
at  twenty-one  or  marriage.  Surely  this  power  of  ap- 
pointment might  very  reasonably  be  supposed  by  the 
parties  to  be  amply  sufficient  to  provide  for  their  chil- 
dren if  they  had  any.  Nor  is  the  provision  in  default  of 
appointment  to  be  considered  as  insufficient,  if  that  alone 
had  been  in  the  will ;  for  though  it  does  not  provide  for 
the  case  of  Mxs.,Colh  dying,  leaving  children  under 
twenty- one  or  unmarried,  and  gives  nothing  towards  their 
maintenance  even  in  that  case,  yet  there  is  nothing  so  un- 
reasonable in  supposing  that  the  husband  would  provide 
for  their  maintenance  out  of  his  life  interest  in  the  whole 
4,000  /.  A  like  observation  may  be  made  on  the  absence 
of  a  provision  for  the  children  of  a  second  marriage. 
There  b  nothing  unreasonable  in  settling  the  whole  in- 
terest on  the  children  of  a  first  marriage,  and,  in  the 
event  of  their  death,  leaving  the  widow  a  power  of  ap- 
pointment which  would  provide  for  a  second  family.  On 
the  whole,  then,  I  can  see  no  reason  for  not  putting  on 
the  words  of  this  will  the  construction  which  the  ordi- 
nary rule  requires,  if  we  were  now  considering  the 
meaning  of  the  settlement  of  1816,  at  the  time  it  was 
made. 

In  tliitj  ca;$c  there  are  no  prior  decisions  which  give  a 
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I  so  plainly  imreasonable,  that  yon  can  never  eup- 
lat  the  parties  to  the  settlement  could  have  meant 
the  word  "  immarried  "  except  as  surplusage, 
h  the  greatest  respect  to  the  very  learned  Vice 
ellor^  I  must  consider  such  a  supposed  rule  of  con- 
on  unauthorised.  The  true  rule  is  undoubtedly 
'.  have  stated,  and  to  lay  down  a  rule  that  a  parti- 
tort  of  provision  is  necessary  for  all  the  presumed 
I  of  natural  affection,  so  that  its  absence  would 
the  instrument  unreasonable,  is,  in  my  judgment, 
'  unwarranted.  I  do  not  think  tliat  there  is  any- 
anreasonable  in  this  provision ;  and  therefore  my 
1  is,  that  the  construction  according  to  the 
shed  rule  is  the  right  one,  and  the  judgment  ought 
(  to  be  reversed. 


1861. 

Clabkb 
and  Others 

9. 

Colls 
and  Another 


ree  affirmed ;  and  appeal  dismissed,  with  costs. 

Lords'  Journals,  17th  July  1861. 


>MA8  Joseph  Etbe  -        -        -    Appellant. 
>RGE  McDowell  (Official  Mar] 
iger  of  the  Tipperary  Joint  Stock  f  Respondents. 
ink)  and  John  Wheatley        -J 

entered  into  an  agreement  with  E.  for  securing  payment  of 
of  money  owing  by  him  to  B,  In  this  agreement  there  was 
mant  (amongst  others)  that  John  S.  woold  give  to  J?.,  as 
f  the  securities,  a  mortgage  on  the  lots  of  a  particular  estate, 
am€3  S.yihe  brother  of  t/oAn and  therein  described  as  being  the 
r  of  lot  No.  1,  was  to  join  in  the  mortgage  of  it.  By  a  subse- 
agreement,  under  seal,  to  which  John  S.,  E.^  and  James  S. 
parties,  after  reciting  the  first  agreement,  John  S.  corenanted 
he  would,  before  a  certain  time,  convey^  or  cause  to  be  con- 
i,  to  E,^  Lot  1,  to  be  held  by  E,  in  fee  :  '*  And  it  is  hereby 
d  by  and  between  the  parties  hereto,"  that  if  John  S,  shall 
E,  the  monies  due  to  liim,  E,  shall  re-transfer  ^  all  securities 


1861. 

Mayls. 

June  3, 4. 

July  17. 

Registry  Acts. 
Priori^, 

Equitable 

mortgage. 

Registered 

Judgment. 

3  (J^  4  Vict. 
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13  <5f  14  Viet. 
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«]id  was  the  most  valuable.  John  Sadleir  purchased  all  the        18<)1- 
lots^  except  lots  1  and  6^  for  Ei/rcy  but  (as  Eyre  afterwards        Eyre 
alleged)  fraudulently  got  James  Sadleir'a  name  inserted    m'Dowell 
as  the  purchaser  of  lot  1.     In  consequence  of  this.  Eyre  a»d  Another. 
did  not  want  to  hold  the  property,  which  it  was  then 
arranged  should  be  treated  as  the  property  of  James  and 
of  John  Sadleir.  The  latter  was  largely  indebted  to  Eyre. 
On   the  13th  May  1855,   certain  articles  of  agreement 
between  Eyre  and  John  Sadleir  were  executed,  which 
recited  that  in  consideration  of  a  sum  of  44,884  /.  by  John 
Snidleir  paid  or  secured  in  manner  thereinafter  mentioned, 
JSyre  agreed  to  sell  to  John  Sadleir,  all  his,  Eyre^s,  interest 
in  the  Coolnamuck  estate,  particularly  the  lots  2,  3,  4,  5, 
7,  8,  9, 10, 11, 12,  the  sum  of  4,961  /.,  portion  of  the  pur- 
chase-money, to  be  secured  to  Eyre  by  an  acceptance  of 
the  Tipperary  Joint  Stock  Bank,  and  the  balance  29,922  /. 
by  a  transfer  of  shares  in  the  Royal'  Swedish  Railway 
Company,  and  by  a  transfer,  representing  a  mortgage,  of 
the  lots  2,  3,  4,  5,  7,  8,  9, 10,  11,  12,  "and  also  of  lot  1 
being  the  demesne  of  Coolnamuck,  the  property  of  James 
Sadleir,  Esq.,  who  is  to  join  in  said  mortgage  as  to  said  lot. 
No.  1,  subject  however  to  a  prior  mortgage  for  15,000/. 
with  interest  thereon  at  five  per  cent"     The  principal 
sum  was  not  to  be  called  for  within  five  years.     Lot  1 
was  to  be  released  from  the  mortgage  to  Eyre  at  any 
time  upon  payment  to  Eyre  of  the  sum  for  which  it  was 
purchased  by  James  Sadleir,  or  on  substitution  of  other 
landed  property  of  equal  value.     As  to  the  other  lots, 
John  Sadleir  was  to  be  at  liberty  to  sell  them  as  opportu- 
nity might  occur,  applying  the  proceeds  in  liquidation  of 
the  incumbrances  on  them  (a). 

(a)  This  power  of  sale  seemed  to  have  been  exercised  as  to  lots 
3  and  4,  bat  there  was  no  statement  of  any  money  paid  on  accoont 
df  the  money  obtained  from  the  sales. 
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^ohn  Sadleir  should  no  longer  have  the  right  to  sell  any        1861. 

ortion  of  the  Coolnamuck  estate^  which  that  agreement        Etrb 

ave  him.     **  And  it  is  farther  agreed  by  and  between  the     m*Dowell 

mrties  hereto^  that  if  John  Sadleir  shall  at  any  time  pay    *^<1  Anoher. 

3  Eyre,  &c.,"  Eyre  should  re-assign.     And  it  was  pro- 

ided  that  if  within  five  years  the  monies  secured  were 

lOt  repaid^  Eyre  might  "  by  foreclosure,  sale,  or  mortgage, 

r  by  any  other  lawful  means,"  raise  the  deficiency  out  of 

he  railway  shares  and  out  of  the  lands.     "  And  each  of 

bem  the  said  John  Sadleir  and  James  Sadleir  doth  hereby 

>r  himself,  his  executors,  &c.,  covenant  with  Eyre,  his 

xecutors,  &c.,  that  if  whilst  any  of  the  monies  intended 

J  these  presents  to  be  secured  are  due,  default  shall  be 

lade  "  in  the  annual  payment  of  5,000  /.,  John  Sadleir  or 

^ames    Sadleir,   his  heirs,   &c.,    would  pay   the  defi- 

iency,  so  that  by  or  out  of  the  interest  of  the  railway 

bares  or  by  cash  payments  of  John  Sadleir  or  James 

Sadleir  or  by  other  means.  Eyre  should  be  secured  in  the 

ayment  of  5,000  /.  a  year.     And  as  a  farther  security 

^ohn  Sadleir  endorsed  to   Eyre  a  promissory  note  of 

Villiam  Dargan,  Esq.,  for  12,000/.,  dated  Ist  May  1855, 

nd  payable  3rd  May  1856,  in  London. 

This  deed  was  not  registered.     The  railway  shares  and 
he  note  were  stated  to  have  been  forgeries. 

On  the  25th  August  1856,  an  order  was  made  by  the 
!]k>iirt  of  Chancery  on  James  Sadleir,  to  pay  to  G. 
\£cDowell,  the  official  manager  of  the  Tipperary  Joint 
Stock  Banking  Company,  the  sum  of  65,149  /.  due  from 
lim  to  the  company.  The  affidavit  to  register  this  order 
18  a  mortgage  under  the  13  &  14  Vict  c  29,  was  made 
m  the  3d  November  1856.  In  this  affidavit  the  lands  of 
'Joolnamuck,  in  the  county  of  Waterford  were,  as  required 
ly  the  statute,  specially  mentioned,  and  the  registration 
vas  completed  on  the  7th  of  that  month.      Proceed- 


un  toe  Z4tii  June  IHOV ,  tbe  Appellant 
and  on  the  27th  October  1857,  made  a  foi 
Incumbered  Estates  Court,  "  In  the  ma 
of  Jtanei  SadJeir,  owner,  and  of  <7.  A 
manager,  kc  petitioner,"  and  anhmitted  d 
ought,  by  the  agreement  under  eeal  of  6 
to  be  held  to  have  recogmsed  and  adopte 
of  13lb  May  1855,  and  was  bound  to  con 
gage;  thereby  agreed  to  be  executed,  s 
to  the  lot  No.  1  of  Coolnamuekf  and  Uu 
entitled  to  be  placed  on  the  schedule  of  i 
this  matter,  in  the  same  manner  as  if  J< 
executed  the  mortgage  pursuant  to  the  t 
agreement ;  and  to  tbe  same  extent  as 
had  executed  a  farther  mortgi^  of  the 
suant  to  the  articles  of  agreement,  under 
October  1855. 

On  the  15th  Jamiary  1859,  by  a  de 
Lmgfield,  in  the  Landed  Estates  Court, 
Appellant  to  be  treated  as  an  incombn 
the  kmds  of  Coolnamitek,  was  overmled. 
appeal  was  presented  by  him  to  the  Coi 
Chancery  in  Irdamd,  and  on  tbe  Slst 
order  of  Judge  Lat^fieH  was  reveiaed. 
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the  *' charges  agreed  to  be  given  to  Eyre^  and   under  1861. 

which  he  became  an  equitable  incumbrancer  on  lot  No.  1»         £yre 
are  puisne  to  the  registered  incumbrance  "  of  McDowelL      m*Dowell 
JSyre  carried  this  Order  before  the  Court  of  Appeal^  by    and  Another, 
which,  on  the  23d  November  1859,  it  was  affirmed;  Eyre 
then  appealed  to  this  House  against  the  Order,  so  far  as 
it  declared  his  incumbrance  to  be  puisne  to  the  charge  of 
JtfcDawell;  and  McDowell  brought  a  cross  appeal  against 
it,  so  far  as  it  allowed  Eyre  to  be  an  inciunbrancer  on  the 
estate. 

Sir  H.  Cairns,  Mr.  Serjeant  Sullivan  and  Mr.  J,  B. 
Murphy  (both  the  latter  of  the  Irish  bar),  for 
the  Appellant : 

The  question  as  to  priority  here  depends  on  the  con- 
struction of  3  &  4  Vict  c.  105,  and  13  &  14  Vict.  c.  29, 
These  statutes  specially  relate  to  Ireland,  but  the  former 
of  them  is  almost  exactly  similar  in  terms  to  the  English 
statute  1  &  2  Vict.  c.  110,  the  decisions  on  which  are 
consequently  applicable  here.  Whitworth  v.  Gaugain  {h) 
18  directly  in  point  with  this  case.  There  it  was  held, 
that  an  equitable  mortgagee  of  lands  was  entitled  in  equity 
to  enforce  his  charge  in  priority  to  a  creditor  of  the 
mortgagor,  who,  without  notice  of  the  equitable  mort- 
gage, subsequently  recovered  a  judgment  against  the 
owner,  and  obtained  possession  of  the  lands  under  an 
elegit  and  attornment  of  the  tenants.  The  principle  had 
been  already  acted  on  in  Abbott  v.  Stratten{c),  where 
Xiord  Chancellor  Sugden  said,  that  he  had  never  heard  it 
doubted  that  an  equitable  mortgage  took  precedence 
oyer  a  subsequent  judgment.  The  principle  was,  that 
the  judgment  creditor  took  that,  and  that  only,  which  the 
debtor  possessed,  and  had  the  power  to  give  him.     Of 

(h)  3  Hare,  416  j  1  Phill.728.  (c)  3  Jo.  &  Lat,  G03,614, 
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land  as  securities  for  money.     The  object  of  this  statute        1861. 

is^  to  compel  the  creditor,  who  wishes  to  make  his  judg-        Eyre 

ment  a  security  against  the  land  of  his  debtor,  to  register    -k/riT)^ 

the  judgment,  and  in  the  registration  declare  what  land  and  Another. 

he  believes  the  debtor  to  have,  and  the  land  so  described 

18  that  which  is  affected  by  the  judgment.     The  sixth 

section  directs  how  and  when  the  affidavit  is  to  be  made 

and  filed,  and  the  judgment  registered;  and  the  seventh 

flection  declares  what  shall  be  the  effect  of  registration. 

The  true  meaning  of  that  section  is,  that  only  that  interest 

in  the  land  vests  in  the  creditor  which  the  debtor  can  pro* 

perly  call  his  own  at  the  time  of  the  registration.     Such, 

with  one  or  two  curious  exceptions,  has  been  the  con- 

stmction  always  put  on  this  Act  by  the  courts  in  /re- 

lamL     The  first  decision   upon  the  Act  was  that  of 

for  the  purpose  of  such  entries  the  creditor  under  such  judgment,  &c. 
■hall  be  deemed  the  grantee,  and  the  debtor  thereunder  shall  be 
deemed  the  grantor,  and  the  amount  of  the  debt,  damages,  costs^  or 
moneys  recovered  or  ordered  to  be  paid  thereby,  shall  be  deemed 
the  consideration,''  &c,  and  the  same  fee  is  to  be  paid  as  for  regbter- 
ing  the  memorial  of  a  deed. 

Sec.  7.  ^  And  be  it  enacted,  that  the  registration  as  aforesaid,  of  such 
affidavit  shall  operate  to  transfer,  and  vest  in  the  creditor  registering 
such  affidavit,  idl  the  lands,  tenements,  and  hereditaments  mentioned 
therein,  for  all  the  estate  and  interest  of  which  the  debtor  mentioned 
in  eueh  affidavit,  shall,  at  the  time  of  such  registration,  be  seised  or 
poiicoied  at  law  or  in  equity,  or  might  at  such  time  create  by  virtue 
of  any  disposing  power  which  he  might  then,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  but  subject  to  redemp- 
tion on  payment  of  the  money  owing  on  the  judgment,  deoree,  order, 
grnle mentioned  in  such  affidavit ;  and  such  creditor,  and  all  persons 
ftlaiming  through  or  under  him,  shall,  in  respect  of  such  lands,  tene- 
ments, and  hereditaments,  or  such  estate  or  interest  therein  as  afore- 
■•id,  have  all  such  rights,  powers,  and  remedies  whatsoever,  as  if  an 
effisetual  conveyance,  assignment,  appointment,  or  other  assurance  to 
sndi  creditor  of  all  such  estate  or  interest,  but  subject  to  redemption 
m  aforesaid,  had  been  made,  executed,  and  registered  at  the  time  of 
registering  such  affidavit" 
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In  1855  a  decree,  on  consent  of  A,y  was  made  in  an         1861. 
administration  suit,  declaring  A,  a  trustee  for  himself        Eyre 
and  his  brothers  and  sisters,  as  to  certain  lands  in  which     m*Do*well 
he  had  the  legal  estate.     In  1856  A.  obtained  a  farther  in-    *nd  Another, 
terest  in  these  lands,  which  farther  interest  was  held  to  be 
a  graft  subject  to  the  trusts  already  declared.    The  judg- 
ment creditor  in  1856  registered  his  judgment  as  a  mort- 
gage under  the  13  &  14  Vict  c.  29 ;  and  it  was  held  that 
the  registration  only  affected  the  beneficial  interest  ex- 
isting in  the  debtor  at  the  time  of  registration,  and  that 
when  the  legal  estate  of  the  debtor  vested  in  the  cre- 
ditor, it  was,  by  the  operation  of  the  statute,  subject  to 
the  equities  to  which  it  had  been  subject  when  in  the 
hands  of  the  debtor.     As  the  Lord  Justice  observed  (m), 
^'  this  is  all  plain  according  to  the  settled  principles  of 
equity ;  and  being  so,  it  is  sought  to  be  subverted  by  the 
Act  of  Parliament,  under  whose  provision  the  judgment 
is  registered.     If  such  were  the  effects  of  that  Act,  I 
have  no  hesitation  in  saying  that  never  was  there  any 
enactment  so  essentially  unjust,  or  subversive  of  the  esta- 
blished rules  of  law  and  the  rights  of  parlies."    The  case 
of  £x  parte  Hamilton  (»),  which  was  afterwards  decided, 
and  appears  to  be  in  contradiction  to  McAuley  v.  C7a- 
rendoTiy  cannot  be  supported,  and  the  present  appeal  may 
be  considered  as  an  appeal  against  the  decision  there  pro- 
nounced.    There  a  judgment  registered  under  13  &  14 
Vict  c.  29,  was  held  to  be  entitled  to  priority  over  a  prior 
unregistered  instnunent,  of  which  the  conusee  had  not  had 
notice.     The  instrument,  which  Was  a  letter  accompany- 
ing the  deposit  of  a  lease,  amounted  to  an  equitable  mort- 
gage of  the  lease,  and  the  judgment  was  registered  with 
a  view  to  affect  that  lease.     The  fallacy  on  which  that 

(«)  Dru.  Cas.  Temp.  Nap.  442.        (»)  9  Ir.  Ch.  'R«p.  (N.  S.)  612* 
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oi  Ex  parte  Hamilton  must  be  overruled ;  and  the  case  of         1861. 
JtfcAuley  v.  Clarendon  treated  as  the  decisive  authority.         Eyre 
without  being  affected  by  the  distinction  here  supposed.     -Mtj)^' 
It  appears  to  be  a  well-established  [principle  of  equity,    and  Another. 
which  it  was  never  the  intention  of  the  Act  to  affect,  to 
give  to  the  judgment  creditor  all  that  the  debtor  had  then 
the  power  to  dispose  of,  but  not  to  deprive  any  persons 
of  rights  already  properly  vested  in  them. 

The  6  Anney  c.  2,  cannot  in  any  way  be  relied  on  to 
Bupport  this  judgment  The  4th  section  of  that  statute 
makes  a  registered  memorial  effectual  according  to  pri- 
ority of  registration,  **  according  to  the  right  title  and 
interest  of  the  person  conveying.''  That  will  not  assist 
the  Respondent.  The  5th  section  does  not  give  a  judg- 
ment creditor  priority  over  an  unregistered  deed,  but  if 
there  had  been  a  registered  and  an  unregistered  deed,  and 
a  judgment,  then  the  unregistered  deed  would  give  place 
to  the  judgment,  but  even  then  only  so  far  as  concerned 
the  lands  mentioned  in  the  memorial  of  the  deed  which 
had  been  registered.  Ford  v.  Brown  (p).  That  was  a 
peculiarity  of  the  Irish  registry  law.  When  once  a  deed 
wae  put  on  the  registry,  want  of  notice  as  to  the  land 
being  affected  by  it  would  not  be  of  any  avail  to  pro- 
tect even  a  subsequent  purchaser  for  value.  The  regis- 
try was  deemed  notice  to,  or  at  least  bound  the  land  in 
the  hands  of,  every  subsequent  taker,  Mill  v.  Hill  (q). 
As  there  is  no  tacking  in  Ireland  as  in  England,  the 


which  the  debtor  had,  not  that  which  by  no  contrivance  was  it 
poasible  for  him  to  acquire  ;  and  that  it  is  utterly  impoesible  for  a 
ereditor  to  perpetrate  the  injustice,  under  colour  of  the  Act,  of  spo- 
liating the  established  rights  of  cestuit  que  tntsty  to  pay  the  debts  of 
tnistee8.'*^Dru.  Gas.  Temp.'Napier,  444 ;  8  Ir.  Ch.  Rep.  (N.S.)  577. 

(  p)  2  Hud.  &  Br.  384.  (q)  3  U.  L.  Cas.  82a 
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all  such  interest  only  as  the  debtor  could  at  that  time  1861. 
lawfully  dispose  of.  In  Beavan  v.  Lord  Oxford  (r)  it  Eyrb 
was  argued  that  the  judgment  creditor  stood  in  the  same  \/tiT\'  -j, 
situation  as  if  he  had  been  a  grantee  for  valuable  consider-  and  Another. 
ation,  and  the  Court  held  that  he  was  not  to  be  treated 
as  a  purchaser  within  one  statute,  and  that  within  another 
the  debtor  had  not  such  a  disposing  power  over  the  estate 
as  to  enable  him  to  obtain  a  priority.  But  the  difficulties 
which  lay  in  the  way  of  the  debtor  there  do  not  exist 
here.  The  affidavit  in  the  IrM  Act  is  a  form  by  which 
it  was  intended  to  put  a  judgment  creditor  in  the  situa- 
tion of  a  grantee  for  value.  In  Ireland,  a  practice  existed 
of  taking  judgments  as  securities  in  lieu  of  mortgages 
and  other  charges ;  yet  the  Irish  Acts  did  not  provide 
for  the  registration  of  judgments  at  all.  But  the  extra- 
ordinary practice  was  adopted  of  allowing  a  judgment 
to  affect  lands  in  priority  to  an  unregistered  deed,  but 
only  if  there  was  a  previously  registered  deed  affecting 
those  lands.  The  Legislature  considered  this,  and  pro- 
vided a  remedy  in  favour  of  the  judgment  creditor. 
The  3  &  4  Vict.  c.  105  enabled  him  to  register  his 
judgment  By  that  Act  a  registered  judgment  requires 
to  be  re-docketed  within  a  certain  time.  In  Fury  v. 
Smith  {$)  there  was  a  regular  conveyance  from  the  sheriff, 
but  the  creditor  did  not  get  the  benefit  of  that  conveyance, 
for  a  previous  voluntary  conveyance  unregistered  took  pre- 
cedence over  it.  That  was  a  case  which  attracted  much 
attention,  and  being  afterwards  acted  on,  a  remedy  was, 
by  the  13  &  14  Vict  c.  29,  given  for  the  mischief  which 
that  case  shewed  to  exist  The  preamble  of  the  statute  re- 
fers to  all  these  matters.  The  judgment  is  directed  by  that 
statute  to  become  available  as  a  conveyance,  though  not 
until  an  affidavit,  specially  described  by  the  Act,  has  been 
(r)  C  De  G.  M.  &  Gord.  507.  (*)  1  Iluds.  &  Br.  735. 
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lie  Irish  Act  did  not  mean  to  pennit  tacking,  and  after  1861. 
luoting  the  words  of  the  4th  section,  says, "  Now  the  Act  Eyrb 
lid  not  mean  by  the  words  *  according  to  the  right  title  m*Dowmj. 
md  interest  of  the  person  so  conveying'  only  to  pass  the  and  Another. 
ifltate  as  it  might  aLready  be  affected  by  an  unregistered 
nstmment  as  agwist  the  person  conveying ;  that  would 
ittve  set  the  whole  Act  open ;  it  must  be  understood  to 
Dean  ^  according  to  the  right,  title^  and  interest,  which 
nu^  person  had  to  make  a  conveyance,  which  conveyance 
irould  have  been  good,  if  such  prior  conveyance  had  not 
UDSted.'  The  prior  words  must  be  taken,  therefore,  as 
j;iving  priority  both  at  law  and  in  equity  to  any  deed 
registered,  by  which  lands  comprised  in  a  deed  not  regis- 
tered can  be  in  any  way  affected ;  the  intention  was  to 
■uike  priority  of  registry  the  criterion  of  title  to  all 
intents  and  purposes  whatever."  That  is  the  true  prin- 
nple  of  the  Irish  law,  and  the  right  and  interest  must  be 
tiie  right  and  interest  which  appear  on  the  registry.  The 
mne  construction  was  put  on  these  qualifying  words  in 
Ihe  Irish  statute,  '^  according  to  the  right,  title  and  in- 
tereaty"  by  Lord  Chief  Justice  Tindaly  in  delivering  the 
opinion  of  the  Judges  to  this  House  in  fVarburton  v. 
Zttnfdand  (u),  when  he  said,  ^^  The  meaning  of  those 
iroirds  appears  to  be  according  to  what  would  have  been  the 
tight,  title,  and  interest  of  the  person  making  the 
conveyance;  had  there  been  no  deed  but  what 
upon  the  register,"  which  is  in  substance  a 
yofSMxplete  adoption  of  what  had  been  previously  said  by 
iMrd  Xedesdale,  and  shows,  that  in  Ireland  an  unregis^ 
Bered  conveyance  would  always  have  yielded  to  a  subse- 
|oent  one  which  was  registered.  The  Act  13  &  14  Vict 
B»  29^  has  not  altered  what  may  thus  be  considered  as  the 

(ti)  2  Dow.  k  Clark,  480, 499. 
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the    son's    assignees,    and   the   mortgagee   for        1861. 
And  Lord  Chancellor  Sugden  declared  the       Etrb 
)f.  the  jointure  must  be  first  satisfied,  that  the    m*Dowbll 
id  mortgage  was  the  next  charge,  and  the  assign-  and  Another. 
3  last     So  that,  in  that  case,  a  mortgage  which 
1  registered  was  actually  declared  to  have  priority, 
r  a  mere   equitable  incumbrance,  but  over  a 
r  assignment  of  a  previous  date,  which  had  not 
pstered.     In  Re  Ryan  {z),  a  judgment  obtained 
a  bankrupt,  and  registered  as  a  mortgage  under 

Vict  c.  29,  before  the  issuing  of  the  commission 
ike  manner,  declared  a  charge  upon  his  lands  in 
to  the  debts  under  the  commission. 
Huthwaiie  (a),  which  was  a  decision  at  the  Privy 
in  Ireland^  was  the  converse  of  this  case,  for  it 
the  importance  of  the  registry  according  to  the 
the  Irish  law,  and  proved  that  even  a  judgment 
ad  been  registered,  but  which  had  not  been  re- 
l  within  the  limited  time,  lost  its  priority  as 
%  judgment  which  had  been  registered  between 
od  when  the   registry  of  the   earlier  judgment 

to  be  renewed,  and  that  at  which  it  was  actu- 
jwed.  But  there  the  first  judgment  re-acquired 
ority  on  fresh  registration ;  and  in  Ex  parte 
b),  which  was  a  case  on  this  statute,  it  was  dis- 
[elared,  that  there  was  ^^  no  distinction  between  a 
e  and  a  registered  affidavit" 
:ase  of  McAuley  v.  Clarendon  is,  in  truth,  to  be 

to  the  distinction  of  the  efiect  of  a  judgment 
al  estate,  and  on  an  estate  in  trust.  The  conten- 
•e  was,  that  the  creditor  was  entitled  to  take  the 
tate,  and  hold  it  so  as  to  supersede  the  trust 

.  Ch.  Rep.  ( N.  S.)  33.  (J)  6  Ir.  Ch.  Rep.  (N. S.)  17. 

-•  Ch.  Rep.  (N.  S.)  54. 
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treated  as  his  estate.     The  Lord  Chancellor  (Lord  Camp-        1861. 
hell) :  Lot  1  of  Coolnamuck  is  distinctly  mentioned.     An        Etbe 
equitable  charge  could  not  be  created  in  more  express     m'Dowell 
fcerms.    Lord  WensleydaU :  And  he  covenants  that  if  JEyre   and  Another. 
18  not  fully  paid,  Uyre  shall  be  at  liberty  to  ndse  the 
money,  not  only  out  of  the  shares,  but  ^^  also  out  of  any 
part  of  the  lands  as  by  these  presents  agreed  to  be  granted 
or  otherwise  assured."]     He  only  covenants  that  the  inte- 
rest shall  be  paid.     There  is  no  covenant  by  him  directly 
applicable  to  that  part  of  the  Coolnamuck  estate  of  which 
he  was  the  proprietor. 

Lord  Cranworth : 

My  Lords,  in  this  case,  the  question  to  be  decided  is  as  July  17. 
to  the  priority  of  two  claimants  on  the  mansion  and 
demesne  of  Coolnamuck^  part  of  the  estate  of  James 
SadUir.  Thomas  Joseph  Eyre^  the  Appellant,  claims 
as  equitable  mortgagee,  by  virtue  of  a  deed  executed  by 
James  Sadleiry  dated  the  6th  of  October  1855,  in  which 
[t  was  stipulated  that  in  certain  events,  which  have  hap- 
pened, it  should  be  lawful  for  the  Appellant  to  raise  by 
Mde  or  mortgage  of  {inter  alia)  the  lands  in  question,  a 
large  sum  of  money  due  to  him  from  John  Sadleir,  the 
brother  of  James, 

We  intimated  at  the  close  of  the  argument  for  the 
Respondent,  that  we  were  clearly  of  opinion  that  this 
leed  amounted  to  an  equitable  mortgage  by  James  Sadleir 
to  the  Appellant  of  the  lands  which  he  was  thereby 
ompowered  to  sell.  On  this  part  of  the  case,  we  never 
had  a  doubt;  the  right  of  the  Appellant  as  equitable 
mortgagee  is  too  clear  to  need  any  argument  or  reasoning 
m  its  support 

JiPDowell,  the  Respondent,  who  is  the  official  manager 
of  the  Tipperary  Joint  Stock  Bank,  claims  by  virtue  of 


CASES  IN  THE  HOUSE  OF  LORDS.  641 

entering  up  judgment  or  afterwards  have  any  disposing  IBOI. 
power  which  he  might  without  the  consent  of  any  other  Eyre 
person,  exercise  for  his  own  benefit,  in  like  manner  as  he  m*Doweli 
might  theretofore  have  delivered  execution  of  a  moiety,  and  Another. 
and  by  section  22  (which  follows  exactly  section  13  of 
the  English  Act),  it  is  enacted  that  a  judgment  shall 
operate  as  a  charge  on  all  lands  of  which  the  judgment 
debtor  shall  at  the  time  of  entering  up  judgment  or  after- 
wards be  seised  or  possessed,  or  over  which  such  judg- 
ment debtor  shall^  at  the  time  of  entering  up  judgment  or 
afterwards,  have  any  disposing  power  which  he  might, 
without  the  consent  of  any  other  person,  exercise  for  his 
own  benefit,  using  in  describing  the  property  to  be 
affected,  the  very  same  words  as  had  been  used  in  the 
former  section,  and  the  clause  then  proceeds  in  these 
terms :  "  and  every  judgment  creditor  shall  have  the 
same  remedies  in  a  court  of  equity  against  the  heredita- 
ment so  charged  by  this  Act  as  he  would  be  entitled  to 
in  case  the  judgment  debtor  had  power  to  charge,  and  had 
by  writing  under  liis  hand  agreed  to  charge,  the  heredi- 
taments with  the  amount  of  the  judgment  debt  and 
mterest." 

Sections  27  &  28,  (following  sections  18  &  19  of  the 
English  Act),  then  proceed  to  give  to  orders  of  Courts  of 
Cqnity  the  same  force  as  belongs  to  judgments  at  law ; 
with  a  proviso  that  no  judgment,  nor  any  order  of  a  Court 
of  Equity,  shall  afiect  lands  under  the  Act,  until  it  has 
been  registered  in  the  mode  there  prescribed. 

If  the  case  had  to  be  determined  on  this  statute  alone, 
there  can  be  no  doubt,  either  on  principle  or  authority, 
that  the  Appellant's  unregistered  equitable  mortgage 
would  have  taken  precedence  of  the  Respondents'  regis- 
tered order  of  the  Court  of  Chancery. 

When  the  Legislature  enabled  the  sheriff  to  seize  the 

VOL.  IX.  u  u 
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did  not  intend  to  enable  the  creditor  by  judgment  to  take         }^^' 
what  his  debtor  could  not  give.  ^^** 

The  question,  therefore,  resolves  itself  into  this.  How     M'Dowkll 
have  the  rights  of  the  parties  been  affected  hj  the  subse-  ^^  Another. 
quent  statute  of  13  &  14  Vict.  c.  29  ? 

That  Act,  after  reciting  among  other  things  the  clauses 
of  3  &  4  Vict  c.  105,  to  which  I  have  adverted,  enacts 
in  the  first  section,  that  none  of  these  provisions  shall 
apply  to  judgments  entered  up,  or  to  decrees  or  orders 
made,  after  the  passing  of  that  Act ;  and  then  by  way  of 
substitute  for  those  provisions,  it  enacts  in  section  6,  that 
where  any  judgment  shall  be  entered  up  or  decree  or  order 
shall  be  made  after  the  passing  of  that  Act,  and  the 
creditor  shall  know  or  believe  that  the  debtor  is  seised  or 
possessed  of  any  lands,  or  has  a  disposing  power  over  any 
lands,  it  shall  be  lawful  for  him  to  make  and  file  in  the 
Court  in  which  the  judgment  has  been  entered  up,  or  the 
decree  or  order  has  been  made,  an  affidavit,  stating  among 
other  things,  the  name  of  himself,  and  the  name  of  his 
judgment  debtor,  the  amount  of  the  sum  recovered,  and 
the  particulars  of  the  lands  of  which  the  debtor  is  seised 
or  possessed,  and  to  register  such  affidavit  in  the  office 
for  the  registry  of  deeds,  by  depositing  there  an  office 
copy  of  the  affidavit  which  shall  be  entered  in  the  books 
and  indexes  of  the  office  as  if  it  were  the  memorial  of  a 
deed,  and  the  clause  goes  on  to  provide  that  for  the  pur- 
pose of  such  entries  the  judgment  creditor  shall  be 
deemed  the  grantee,  the  judgment  debtor  the  grantor, 
and  the  amount  of  the  debt  the  consideration. 

By  the  next  section  (sect  7)  it  is  enacted  that  this 
registration  shall  operate  to  transfer  to  and  vest  in  the 
creditor  all  the  lands  mentioned  in  the  affidavit,  for  all  the 
estate  which  the  debtor  had  therein,  subject,  however,  to 
redemption  on  payment  of  the  amount  of  the  judgment 
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deviation  from  principle.     But  the  Act  contains  no  indi-    ^    1861. 
cation  of  the  sort.     Its  object  in  the  clauses  in  question         Eybb 
appears  to  have  been  merely  to  get  rid  of  the  incon-     m'Dowell 
venience  so  strongly  felt  in  Ireland,  arising  from  the  pre-   and  Another, 
vailing  habit  of  taking  securities  by  judgments,  which 
materially  impeded  the  transfer  of  land.     The  statute  to 
prevent  that  evil  compels  the  judgment  creditor  to  specify 
on  what  lands  he  means  his  debt  to  attach. 

When  that  is  done  there  is  nothing  to  show  any  inten- 
tion of  varying  the  rights  of  debtor  and  creditor,  of 
putting  them  in  a  position  different  from  that  in  which 
they  certainly  stood  under  the  prior  statute.  All  that 
the  seventh  section  •  of  the  statute  does  is  to  transfer  to 
the  judgment  creditor  the  lands  mentioned  in  the  affi- 
davit, "  for  all  the  estate  and  interest  which  the  debtor 
had  therein  at  law  or  in  equity,  or  might  create  therein 
by  virtue  of  any  disposing  power;"  following  exactly 
the  language  of  the  prior  statute,  under  which  it  is  cer- 
tain that  nothing  could  be  transferred  except  that  which 
the.  debtor  could  transfer  to  a  purchaser  or  mortgagee, 
ijvith  notice  of  all  prior  titles,  L  e.  that  to  which  the  debtor 
was  beneficially  entitled. 

Great  stress  was  laid  in  the  Court  below  on  the  fact, 
that  effect  is  given  to  the  judgment  as  if  the  creditor  had 
obtained  a  conveyance  from  his  debtor,  and  that  con- 
veyance had  been  registered  at  the  time  of  the  registra- 
tion of  the  affidavit.  If,  it  was  said,  such  a  conveyance 
had  in  fact  been  made  and  registered,  it  would  have 
taken  precedence  of  the  prior  unregistered  equitable 
mortgage ;  and  it  was  said  that  the  requiring  registration 
clearly  indicated  the  intention  of  the  Legislature  to  give 
to  the  instrument  registered  priority  over  that  which  had 
not  been  registered. 

This  reasoning  does  not  satisfy  me.     There  was  an 

c  u  :\ 
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object  of  the  Registry  Act  was  to  give  notice,  and  where         18B1. 
that  notice  has  been  given,  independently  of  the  registry,        Eyrb 
it  has  been  considered  that  it  would  be  a  fraud  in  any     nci^vvrnj. 
person  to  contract  with  the  owner  on  the  pretence  that   and  Another. 
lie  had  no  notice  by  means  of  the  registry.    But  no  such 
principle  is  applicable  to  the  case  of  a  judgment  creditor. 
He  does  not  claim  by  contract,  but  by  virtue  of  a  statute 
giving  him  a  title  independent  of  any  question  of  notice ; 
and  the  result  would  be,  that  the  consequences  of  the 
equitable  doctrine  of  notice  might  always  be  defeated  by 
the  subsequent  incumbrancer  proceeding  on  a  judgment 
and  affidavit  instead  of,  or  in  addition  to,  an  ordinary 
mortgage. 

My  interpretation  of  the  statute  is,  that  a  judgment 
creditor  shall  no  longer  have  a  claim  by  way  of  lien,  ex- 
tending over  all  his  debtor's  lands,  but  only  on  those 
which  he  enumerates  in  an  affidavit  By  making  and 
registering  such  an  affidavit,  he  shall  have  the  same 
rights  as  he  would  have  had  if  his  debtor  had  made  a 
mortgage  to  him  of  all  his  estate  and  interest  in  the  lands 
enumerated,  and  as  if  he  had  registered  that  mortgage, 
or  as  if  he  had  obtained  from  his  debtor  a  mortgage  of 
all  the  estate  and  interest  which  the  Sheriff  might  have 
taken  on  an  elegit,  i.  e.y  of  all  the  beneficial  interest  of  the 
debtor. 

The  Appellant  called  our  attention  particularly  to  the 
eighth  section,  which  enacts,  that  where  an  affidavit  shall 
have  been  registered  pursuant  to  the  Act,  then  every 
voluntary  conveyance  made  subsequently  to  the  date  of 
the  judgment  shall  be  void  as  against  the  judgment  cre- 
ditor. This  provision,  it  was  truly  said,  would  have  been 
superfluous  if  the  effect  of  the  judgment  and  subsequent 
registration  of  the  affidavit  was  to  put  the  creditor,  to  all 
intents  and  purposes,  in  the  position  of  a  registered  mort- 

u  u  4 
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The  statute  of  Anne,  therefore,  leaves  the  question  un-        I8<J1« 
touched.  Eyrb 

Three  previous  cases  have  been  decided  in  Ireland,  in  m^Dowbll 
which  the  decision  has  been  the  same  as  that  now  under  "*^  Another, 
appeal,  viz.,  Corbett  v.  De  Cantillon{g)  and  Montgomery 
▼.  M'Evoy  (A),  and  In  re  Hamilton's  Estate  {%).  In  the 
first  two  the  reports  are  very  meagre,  but  in  the  last  the 
lAjrd  Chancellor  and  the  Lord  Justice  of  appeal  go  fully  into 
theargument,  and  give  their  reasons,  which  are  in  favour  of 
this  Respondent,  founded  mainly  on  the  sixth  and  seventh 
sections  of  13  &  14  Vict  c.  29.  Their  Lordships  consi- 
dered that  by  the  effect  of  these  sections  all  the  inte* 
rest  of  the  debtor  in  the  lands  comprised  in  the  affidavit 
was  transferred  to  the  Respondent,  as  a  judgment  cre- 
ditor, freed  and  discharged  from  the  equitable  incum- 
brance, which,  in  the  hands  of  James  Sadleir,  the  debtor, 
liad  previously  attached  on  it  by  virtue  of  the  unregis- 
tered mortgage.  I  have  already  stated  my  reason  for 
dissenting  from  that  view  of  the  case. 

In  the  only  other  reported  case  on  the  effect  of  these 
statutes,  the  view  taken  by  the  Court  was  in  strict  con- 
formity with  that  which  I  have  taken.  I  allude  to  the 
case  of  McAuley  v.  Clarendon  (A). 

In  that  case  a  judgment  was  obtained  by  a  creditor, 
and  an  affidavit  was  duly  registered  against  a  debtor, 
who,  in  respect  of  the  lands  included  in  the  affidavit,  had 
been  declared  to  be  a  mere  trustee  for  himself  and 
oliiers.  It  was  argued,  that  as  the  affidavit  was  duly 
r^stered,  the  creditor  registering  had  priority  over  all 
other  charges  and  trusts  affecting  the  land,  and  parti- 
cularly over  the  title  of  those  declared  by  the  decree  of 

(g)  5  Ir.  Ch.  Rep.  (N.  S.)  126.         {k)  Dru.  Cas.  Temp.  Nap.  433 ; 
(A)  Id.  12811.  8  Ir.  Ch.  Rep.  (N.  S.)  121.  668. 

(f)  9  Ir.  Ch.  Rep.  (N.S.)  512. 
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It  has  been  settled  by  numerous  authorities  referred        ^861. 
to  at  your  Lordships'  bar  by  Sir  Hugh  Cairns,  in  his  most        Etrb 
able  argument,  that  before  1  &  2  Vict  c.  110,  s.  13,  equi-    M'Dowux 
table  interests  prevailed  over  an  elegit,  and,  since  that  •^^  Another. 
Act,  a  judgment  entered  up,  operates  as  a  charge  on  the 
beneficial  interest  only  of  the  judgment  debtor.     The 
judgment  creditor  takes,  subject  to  all  the  equities  by 
which  the  debtor  was  bound.     The  Irish  Act,  2  &  3  Vict 
c  105,  follows  the  provisions  of  that  Act,  as  my  noble 
and  learned  friend  who  has  already  spoken  has  fully  ex- 
plained. 

Is  a  different  construction  to  be  put  upon  the  13  &  14 
Vict  c  29,  ss.  6  &  7  ?     I  think  not 

[His  Lordship  read  them,  and  then  the  8th  section.] 

It  seems  to  me  that  this  statute  does  not  place  the 
judgment  creditor  on  the  footing  of  a  purchaser  for  the 
valuable  consideration  of  the  money  payable  by  the  judg- 


The  last  part  of  the  6th  section  which  provides  that  the 
creditor  shall  be  deemed  the  grantee,  the  debtor  the 
giantor,  and  the  amount  of  the  debt  ordered  to  be  paid 
-tbib  consideration,  seems  clearly  to  apply  to  the  form  only 
of  entry  in  the  registration  book  under  the  2nd  and  3rd 
WUUam  4,  c.  87,  ss.  11  &  12,  which  provides  only  for  the 
of  grantors  and  grantees.     Farther,  the  provision 

section  8,  which  enacts  that  subsequent  voluntary  con- 
veyances shall  be  deemed  void,  affords  some,  though  not 
a  very  strong  reason  for  holding  that  the  Legislature  did 
90t  mean  to  put  the  filing  of  the  affidavit  on  the  footing 
of  a  conveyance  for  value,  for  on  that  supposition  the 
piovinon  would  be  wholly  unnecessary. 

For  these  reasons  I  am  of  opinion  that  the  true  mean- 
11^  of  llie  statute  13  &  14  Vict  c.  29,  is  the  same  as  that 
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It  conveyed  no  morc^  and  its  effect  could  not  be  increased  1861. 
or  lessened  by  the  absence  from^  or  presence  on^  the  £tbe 
register  of  the  previous  or  equitable  charge.  M'Do'wkll 

The  5th  section  and  the  6th  are  shown  by  Lord  Redes-  and  Another. 
dale  in  the  above  cited  case^  to  have  no  application  to  this. 

I  concur,  therefore,  in  the  opinion,  that  the  judgment 
should  be  reversed. 

Lord  Kinasdoton : 

ULj  Lords,  I  am  entirely  of  the  same  opinion.  I  had 
prepared  a  statement  of  the  grounds  upon  which  I  had 
come  to  this  result,  but  the  matter  has  been  so  completely 
exhausted  by  what  your  Lordships  have  heard  from  my 
noble  and  learned  friends,  that  I  feel  it  unnecessary  to 
occupy  your  Lordships'  time  with  reading  it. 

A  discussion  ensued  as  to  the  form  of  the  Order,  and 
as  to  any  direction  being  given  to  add  the  costs  of  the 
Appellant  to  his  security.  The  following  Order  was 
afterwards  entered  on  the  Journals : — 

**  That  the  Order  of  the  Court  of  Appeal  in  Chancery 
in  Irelandy  of  the  Slst  May  1859,  and  the  Order  of  the  said 
Court  of  Appeal,  of  the  23d  November  1859,  so  far  as  com- 
plained of  in  the  said  original  petition  and  appeal,  be,  and 
the  same  are  hereby  reversed ;  and  it  is  hereby  declared, 
tliat  the  charge  or  incimibrance  created  in  favour  of  the 
Biud  Appellant,  Thomas  Joseph  Eyre^  by  the  said  agreement 
of  the  6th  of  October  1855,  is  entitled  to  priority  over  the 
charge  or  incumbrance  of  the  said  Respondent,  George 
JU'Dowellf  as  official  manager  of  the  Tipperary  Joint 
Stock  Bank,  under  or  by  virtue  of  the  Order  of  the  Court 
of  Chancery  in  Ireland^  of  the  25th  of  August  1856,  and 
the  affidavits  of  the  said  George  M^Dowelly  mentioned 
respectively  in  the  said  appeal,  and  the  registration  of 
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bimfelf  penonally  liable  to  restore  it  to  parties  afterwards  proring  1861. 

thfimaelres  legally  entitled.  AnourKT 

Upon  his  death  that  liability  only  continues  agunst  his  personal  re-  Gbnbbal 

ptJsentatiTea,  and  not  against  his  successor  in  office.    But  that  and  Another 


may  make  himself  personally  liable  for  the  acts  of  his  ^^' 

predeosBSor,  as  by  taking  out  letters  of  administration  de  bonis  non  ^  Others. 
to  the  same  estate. 
Where  the  nominee  of  the  Crown  had  improperly  paid  money  (thus 
ooming  to  his  hands)  to  the  then  Sovereign,  and  the  succeeding 
nominee  of  the  Crown  had  taken  out  letters  of  administration 
d$  btmit  non  to  the  same  estate,  and,  in  a  suit  by  the  next  of  kin 
against  him,  had  only  contested  the  fact  of  the  claimants  being  truly 
the  next  oi  kin,  and  denied,  if  they  were  so,  liability  to  pay 
interest  on  the  sum  claimed  : 

HsLD^  that  this  was  in  substance  an  admission  of  liability  to  pay 
the  principal  to  the  next  of  kin,  and  the  claimants  baring  satisfac- 
torily established  their  title  to  that  character,  the  liability  to  pay 
interest  followed,  as  of  course,  on  the  liability  to  pay  the  principal. 

A,  n  Defendant,  as  administrator  on  the  nomination  of  the  Crown, 
in  a  suit  by  the  alleged  next  of  kin,  died ;  B.  his  successor  in  office 
took  out  letters  de  b<mis  non.  A  bill  to  revive  the  suit  was  filed, 
and  an  order  made  thereon  recited  the  prayer  of  the  bill  thus :  **  that 
the  said  suit  and  proceedings,  which  had  so  become  abated  as  afore- 
said, might  be  revived,  and  be  in  the  same  plight  and  condition 
against  B.  as  they  were  at  the  time  of  the  death  of  il.,  and  that  the 
Plaintiflb  might  have  the  same  relief  against^,  as  they  would  have 
been  entitled  to  and  had  against  A,  had  he  still  been  living,**  and 
then  added,  **  which  is  hereby  Ordered  by  the  Court  as  prayed  :*' 

Hku>,  that  this  Order  did  not  of  itself  create  any  liability  in  B,^  but 
merely  put  the  suit  in  the  same  state  as  it  had  been  in  before  A.*b 
death. 

No  eosts  were  given. 


This  was  an  appeal  against  an  order  of  Vice-Chan- 
cellor  Kindersleyy  made  under  the  following  circum- 
stances : — 

On  the  27th  January  1813,  Mr.  Mtfordy  vrho  was  then 
solicitor  to  the  Treasury^  obtained  as  nominee  of  the 
Crown,  and  "  for  the  use  and  benefit  of  his  Majesty,**  a 
grant  of  letters  of  administration  to  the  estate  and  efiects 
of  George  Frederick  Kohler,  an  officer  of  artillery,  who 
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deceased ;  that  this  bond  required  the  King's  nominee, 
within  three  months  after  obtaining  administration,  or  as 
soon  as  the  case  might  permit,  to  pay  to  the  King's  proc- 
tor, the  clear  surplus  and  produce  of  the  estate.  The 
answer  then  detailed  the  collection  and  payment  of  debts, 
and  alleged  that  a  warrant  under  the  sign  manual  was 
issued  to  Mitford,  requiring  him  to  pay  the  balance  to 
the  King's  proctor ;  that  this  balance,  amounting  to 
7,842  /.  S  s.  4d.  had  been  accordingly  paid  on  the  25th 
-ftfoy  1814,  by  Mitford,  and  the  answer  set  forth  the 
receipt  for  the  same. 

Evidence  was  gone  into,  when  it  appeared  that  the 
intestate  himself,  on  the  20th  January  1780,  received  a 
oonmiission  as  second  lieutenant  in  the  Royal  Artillery, 
and  successively  rose  through  the  intervening  ranks  till 
he  was  made  lieutenant-colonel  in  April  1794.  In  June 
1794  he  married,  at  St.  Margarefs^  Westminster ,  Ann  Pass. 
In  1798  he  went  out  to  Syria,  receiving  the  rank  of  bri" 
gadier-general  in  the  service  of  the  Sultan.  On  the  1st 
January  1800,  he  was  made  a  colonel  in  the  Royal  Ar- 
tillery. His  wife,  who  had  accompanied  him  to  Syria  y 
died  at  Jaffa  on  the  14th  December  in  that  year,  and  he 
died  on  the  29th  of  the  same  month.  As  to  the  rela- 
tionship, the  first  point  was  to  identify  Johdnn  George 
KohleTy  who  had  run  away  from  Germany  and  enlisted 
in  the  English  artillery,  with  the  intestate's  father.  A 
great  many  depositions  were  taken  on  this  matter,  and 
among  them  was  one  which  set  forth  that  the  deponent, 
August  KurZy  was  the  son  of  a  man  who  had  been 
for  many  years  foreman  of  the  iron  foundry  called  the 
Lower  Hammer ,  in  the  duchy  of  Hesse  Darmstadt,  and 
had  the  power  of  engaging  and  discharging  men  and 
apprentices ;  that  he  kept  a  book,  in  which  were  entered 
the  names  of  the  apprentices ;  and  that  deponent  recol- 
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which  is  hereby  Ordered  by  the  Court  as  prayed."  On 
the  12th  February  1831,  there  was  a  decree  of  the  Court 
of  Exchequer  in  Equity,  directing  Master  Spranger  to 
inquire  who  were  the  next  of  kin,  and  farther  directions 
were  reserved. 

In  October  1841  the  cause  was,  under  the  5  Vict  c.  5, 
transferred  to  the  Court  of  Chancery,  and,  in  1844,  there 
was  a  bill  of  revivor  against  Mr.  Maule,  On  the  14th 
November  1851,  Mr.  Maule  died,  and  Mr.  Henry  Revell 
Reynolds  was  appointed  Solicitor  to  the  Treasury  in  his 
stead.  By  the  statute  15  Vict.  c.  3,  it  was  enacted,  that 
all  proceedings  at  law  or  in  equity  against  Mr.  Maule  as 
administrator,  as  the  nominee  of  the  Crown,  pending  at 
the  time  of  his  decease,  should  not  thereby  abate,  but 
should  continue  and  take  effect  by,  in  favour  of,  and 
against  the  Solicitor  for  the  time  being  of  the  Treasury. 
Mr.  Reynolds  being  thus  substituted  for  Mr.  Maule,  as  to 
this  suit,  and  it  having  been  duly  continued,  and  other 
parties  having  come  before  the  Master,  he,  on  the  26th 
February  1859,  made  his  report,  by  which  he  found  that 
Ja£ob  Kohler,  Johann  Michael  Kohler,  and  Gertrandt 
Schmidt  (formerly  Kohler)  were  the  paternal  uncles  and 
aunt,  and  sole  next  of  kin,  of  the  intestate  living  at  the 
time  of  his  death,  and  that  Philip  Kohler,  Hyronimus 
Kohler,  and  Johann  Michael  Schmidt,  were  respectively 
their  personal  representatives.  Exceptions  were  taken 
to  this  report  with  reference  to  the  insufficiency  of  the 
proof,  but  they  were  overruled,  and  the  report  confirmed 
by  an  order  of  Vice-Chancellor  Kindersley,  9th  June 
1859.  A  supplemental  bill  was  afterwards  filed  by 
Philip  Kohler  (described  as  of  Kirchbromhach  in  Hesse 
Darmstadt)  accounts  were  directed,  and  an  order  was 
made  for  paying  what  should  be  found  due,  with  interest 
at  four  per  cent     The  chief  clerk,  on  the  20th  January 
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person  making  the  statement  was  not  in  a  position  to  1861. 

make  it,  whereas  here  the  statements  were  received  for  Attorney 

the  very  purpose  of  establishing  that  relationship  which  ^nd  Xnotliw 

was  properly  the  only  circumstance  that  would  render  »• 

,,  1      •      •!  1  KOHLER 

them  admissible.  mid  Others. 

But  supposing  the  relationship  of  the  Respondents  to 
the  intestate  to  be  sufficiently  established,  and  the  prin- 
cipal money  to  be  payable  to  them,  they  are  not  entitled 
to  interest.  The  letters  of  administration  were  granted  to 
the  nominee  of  the  Crown  for  the  use  of  the  Crown, 
whose  exclusive  agent  he  was,  the  same  as  an  escheator. 
As  administrator  for  the  Crown,  he  is  not  required  to 
enter  into  any  bond,  to  the  Ecclesiastical  Court;  his 
duties  and  liabilities,  therefore,  cannot  be  tried  by  the 
rules  which  are  applicable  to  ordinary  administrators. 
The  administrator  for  the  Crown  cannot  be  converted 
into  a  trustee  for  other  persons.  [Lord  Chelmsford  re- 
ferred to  Turner  v.  Maule{d).']  But,  for  the  dignity 
of  the  Crown,  the  administration  would  be  granted  to 
the  Crown  itself,  exactly  in  the  same  manner  as  if  there 
had  been  office  found.  Here  the  money  was  paid  over 
by  the  administrator,  Mr.  Mitford,  to  the  King's  proctor 
under  the  authority  of  the  Royal  sign  manual.  All  was 
then  concluded.  Yet,  many  years  afterwards,  the  Court 
treats  these  funds  as  if  they  had  an  actual  existence  in 
the  hands  of  Mr.  Reynolds,  who  is  Mr.  MitfordCs  and 
Mr.  Maulers  successor,  and  he  is  declared  to  be  personally 
liable.  In  the  original  decree  of  the  Exchequer  in  1831 
there  was  nothing  treating  Mr.  Mitford,  his  predecessor, 
as  being  personally  liable.  Yet  Mr.  Reynolds,  in  the 
character  of  his  successor,  is  sought  to  be  made  so.  The 
position  of  Mr.  Reynolds  is  defined  by  the  statute,  he  is 
merely  made  successor  to  prevent,  in  point  of  form,  suits 

{d)  3  De  G.  &  Sm.  497. 
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dition  of  hia  office  and  by  the  terms  of  his  bond  given        1861. 
to  the  Crown's  proctor,  to  pay  it  over  to  the  Crown.     Attornbt 
The    administrator,   nominee   of  the   Crown,  is  in    no  and  Another 
respect  like  a  private  administrator.     The  only  analogy         ^^' 
to  the  proceeding  here  is  to  be  found  in  the  case  of  an    and  Others, 
escheat  of  real  estate.     There,  if  the  heir-at-law  after- 
wards appears  and  makes  good  his  claim,  the  only  judg- 
ment is  amaveas  manuSy  which  carries  in  favour  of  the 
claimant  all  the  rents  and  profits  not  actually  received 
by  the  Crown,  but  those  which  have  actually  been  re- 
ceived, are  irrecoverable.     That  must  furnish  the  rule 
for  dealing  with  the  present  case. 

The  orders  here  cannot  be  supported.  There  are  three 
orders  requiring  the  existing  Sovereign,  after  three 
descents,  to  repay  what  was  paid  to  a  former  Sovereign. 
There  are  no  means  to  execute  such  an  order,  which  is 
therefore  bad.  Viscount  Canterbury  v.  The  Attorney 
General  (y).  In  that  case  too,  it  was  expressly  held, 
that  the  existing  Sovereign  was  not  liable  to  make  com- 
pensation for  the  damage  to  the  property  of  an  individual 
occasioned  by  the  negligence  of  the  servants  of  the  Crown 
in  a  preceding  reign.  If,  therefore,  the  payment  to  the 
proctor  of  Geo.  3,  under  the  order  of  the  Prince  Regent, 
was  erroneous,  the  Queen  Victoria  is  not  bound  to  afford 
compensation  for  that  error.  And  at  all  events  there  is 
no  justification  for  requiring  the  payment  of  interest. 

Mr.  Bolt  and  Mr.  R.  Palmer  (Mr.  Simpson  and 
Mr.  JEddis  were  with  them)  for  the  different 
Respondents. 

The  argument,  that  the  Crown  is  not  liable  at  all,  is 
raised  here  for  the  first  time,  and,  therefore,  cannot  be 
listened  to.     The  only  points  argued  in  the  Court  below, 

(g)  1  PhiU.  306. 
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may  come  in  and  shew  that  there  has  been  a  mistake  in        1861, 

grantmg  them,  as  any  one  may  show  that  there  has  been     Attorney 

a  mistake  in  declaring  who  is  next  of  kin.     Edgar  v.   and^notliBr 

Reynolds  (i)  establishes  that  the  person  nominated  by  the         ^^^ 

Crown   and   on   such  nomination    obtaining    letters    of    and  GtheiB. 

administration,  is  to  all  intents  and  purposes  administrator, 

like  any  other  person;  and  if  the  fund  is  improperly  paid 

over  to  the  King's   proctor,   it  must  be  repaid.     The 

Crown  has  in  such  a  matter  no  peculiar  rights.     Bona 

vacantia  are  simply  goods,  of  which  no  one  knows  the 

owner,  and,  therefore,  the  Crown  takes  them  as  ultimus 

hisres.     But  if  the  true  owner  can  be  found,  if  there  are 

really  next  of  kin,  the  Crown  has  no  right  to  them,  and 

under  those  circumstances,  the  nominee  of  the  Crown  is 

just  like  an  ordinary  administrator.     In  such  a  matter  the 

sentence  of  the  Ecclesiastical  Court,  declaring  who  are 

the  next  of  kin,  is  conclusive,  Barrs  v.  Jackson  (J).     The 

obligation  of  the  nominee  of  the  Crown  to  pay  over  to  the  • 

Crown  is   precisely  the  same   as    that  of   an  ordinary 

administrator  to  pay  over  to  the  person  entitled.     That 

obligation  can  only  bind  the  nominee  of  the  Crown,  and 

can   only  protect    him   where  the    Crown  is  lawfully 

entitled ;  where  the  Crown  is  not  entitled,  the  payment 

to  it  is  wrongfully  made.     As  to  the  length  of  time  which 

has  elapsed,  there  is  no  Statute  of  Limitation  in  favour  of 

an  administrator.     The  3  &  4  Will  4,  c.  27,  s.  4,  has  been 

held  not  to  apply  to  the  residue  of  intestate's  estates.    An 

administration  is  a  trust,  and  in  Knatchbully,  Feamhead  (A) 

the  executors  of  a  deceased  trustee,]  having  had  assets 

which  would  have  been  sufficient  to  answer  a  particular 

breach  of  trust  by  him,  besides  his  other  debts,  were  held 

chargeable  with  the  liability  to  make  good  this  breach  of 

(f )  4  Drew.  209.  (*)  3  Myl.  &  Cr.  122. 
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prerogative,  is   not  recoverable  from  Queen   Victoria ;        1861. 
secondly,  money  due  from  Mr.  Mitfordy  even  supposing     Atto&nky 
it  to  be  so,  is  not  recoverable  from  Mr.  Reynolds.     This  ^^^^  Another 
is  a  claim  founded  on  personal  liabilities — ^then,  who  is      ,^  »• 
liable.     If  an  adnunistrator  pays  money  to  a  wrong  per-    ^nd  Others, 
son,  he  is  liable,  but  he  must  be  pursued  personally.     So 
here  the  claimants  ought  to  have  sued  Mitfordy  or  the 
person  who  personally  represents  him,  but  instead  of  that 
they  pursue,  not  his  representative  but,  his  successor, 
and  join  with  that  successor  the  existing  Attorney  General. 
In  Turner  v.  Maule  (/),  the  administrator  alone  was  sued, 
and  he  alone  had  done  what  was  the  foundation  of  the 
suiL     Chambers  v.  Bicknell{m)  does  not  apply  here,  be- 
cause of  the  difference  between  the  grant  of  administra- 
tion to  a  subject  durante  absentia^  and  one  where  the 
Crown  itself  (though  of  course  the  Crown  in  fact  acts 
through  an  agent)  is  the  administrator.     [Lord  Cran^ 
worth :  Is  it  not  expressly  because   there  might   arise 
rights  which,  though  perfectly  valid  in  themselves,  could 
not  well  be  enforced  against  the  Crown,  that  administra- 
tion is  granted  to  some  one  else  ?]     The  grant  is  here 
made  to  the  nominee  of  the  Crown  expressly  by  reason 
of  the  prerogative.     It  follows,  therefore,  that  a  claimant 
against  the  administrator  for  the  Crown,  is  a  claimant 
against  the  Crown. 

Whom  does  the  Appellant  Reynolds  represent?  and 
what  is  the  origin  of  his  personal  liability.  By  the 
effect  of  the  statute  15  Vict,  he  represents  Maule.  But 
3Iaule  was  not  personally  liable.  Any  liability  virtute 
officii  no  doubt  descended,  but  there  was  none  here,  and 
no  court  of  justice  can  make  a  public  officer  liable 
privately  for  what  is  done  in  his  public  capacity.  The 
statute  does  not  create  any  trust  in  the  fund.     When 

(/)  3  De  G.  &  Sma.  407.  (m)  2  Hare,  636. 
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the  Appellant  had  been  an  escheator  the  direction  would 
have  been  amoveas  manuSy  but  that  cannot  be  so  with 
respect  to  money  paid. 

Assuming  that  the  Appellant  may  be  liable  to  pay  the 
principal,  interest  cannot  be  demanded  from  him.  In- 
terest is  payable  on  a  breach  of  trust,  but  there  is  no 
breach  of  trust  here.  And  again,  the  order  is  not  against 
an  individual,  but  against  the  Crown.  In  a  court  of  law, 
interest  is  part  of  the  contract,  or  may  be  given  under  the 
statute — in  equity  on  the  ground  of  contract,  or  against 
a  trustee  on  the  groimd  of  duty,  for  negligence  in  not 
investing,  or  there  may  be  given  something  in  lieu  of 
interest,  such  as  profits  of  a  trust-fund  actually  made  by 
the  trustee.  These  exhaust  the  grounds  for  giving 
interest.  But  none  of  them  affects  the  case  of  money 
paid  to  the  Crown.  Even  if  remaining  in  the  hands  of 
the  Crown  it  would  not  be  liable  to  interest.  It  is  not 
the  duty  of  the  Crown  to  invest  the  money,  nor  can  it  be 
given  in  the  way  of  damages.  When  paid  to  the  private 
purse  of  the  Crown  interest  cannot  be  claimed  for  it.  The 
Crown  is  not  a  trustee.  [The  Lord  Chancellor:  The 
privy  purse  of  Queen  Victoria  would  not  be  liable  for  the 
money;  and  the  public  revenue  has  not  derived  any 
benefit  from  it.]  Resolutions  of  the  House  of  Commons, 
and  Acts  of  Parliament  can  alone  affect  the  public 
revenue.  That  is  impressed  with  a  trust  for  public  pur- 
poses. A  private  injury  cannot  be  compensated  for  from 
the  public  revenue.  [The  Lord  Chancellor:  But  there 
is  a  fund  in  court:  on  that  the  Plaintiffs  relied.] 
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The  Lord  Chancellor  (Lord  Campbell)  stated  that  their 
LfOrdships  had  come  to  the  conclusion  that  though  there 
was  some  evidence  which  had  not  been  properly  admitted, 
there  was  enough  of  evidence  properly  admitted  to  prove 
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kin.  He  left  nephews  and  nieces  who  were  his  next  of 
kin,  and  in  that  character  were  entitled  to  the  money.  If 
the  true  state  of  things  had  been  ascertained  in  the  life- 
time of  King  George  III.,  the  obvious  justice  of  the  case 
would  have  required  that  he,  or  the  Prince  Regent  acting 
for  him,  should  refund  the  money  which  had  been  paid 
to  him  on  a  mistaken  view  of  the  facts.  But  the  truth 
was  not  discovered  in  the  lifetime  of  George  III.,  or 
of  either  of  his  sons,  George  IV.,  or  William  IV.  It  was 
not  finally  established  till  the  year  1859,  t.  e.  nearly  40 
years  after  the  death  of  King »  George  III. ;  nearly 
30  years  after  the  death  of  King  George  IV.,  and  con- 
siderably more  than  40  years  after  Mitford  had  parted 
with  the  money.  Who  in  these  circumstances  ought  to 
be  held  responsible  to  the  next  of  kin  for  the  money 
which  thus  improperly  came  to  the  hands  of  the  Prince 
Hegent,  acting  for  his  father  King  George  III.  ? 

It  is  very  difficult  to  say  on  what  ground  her  Majesty, 
or  her  Majesty's  Treasury,  can  be  considered  as  imder 
any  obligation  to  refund,  or  rather  pay,  the  money.  It 
never  came  to  her  Majesty's  hands.  The  Crown  is  a 
Corporation  sole,  and  has  perpetual  continuance.  Can 
a  succeeding  Sovereign,  upon  the  principle  that  the  King 
never  dies,  be  held  responsible  for  money  paid  over  in 
error  to  and  spent  by  a  predecessor,  which  that  prede- 
cessor might  lawfully  have  disposed  of  for  his  own  use, 
supposing  it  to  have  rightfully  come  to  his  hands?  Does  the 
successor  for  such  a  purpose  represent  his  predecessor  ? 
These  are  questions  difficult  of  solution. 

Let  me  put  a  case  between  subjects  nearly  analogous 
to  the  present,  in  which  the  Sovereign  is  concerned. 
Suppose  a  Bishop,  lord  of  a  manor;  and  that  on  the 
death  of  the  copyholder,  he  claims  a  heriot,  alleging 
such  to  be  the  custom  of  his  manor,  and  suppose  that 
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ing  to  his  lands,  were  to  convey  them  for  his  life  to  a        1861. 

stranger,  in  consideration  of  an  annuity  secured  to  him  Attornet 

for  his  life,  it  would  be  absurd  to  say  that  such  a  settle-  ^^^^  Another 
ment  could  create  in  the  heir  in  tail,  or  the  person  claim-  ^• 

K6HLBR 

ing  from  him,  any  liability  to  discharge  the  debts  of  the    and  Others, 
preceding  tenant  in  tail. 

On  no  analogy  taken  from  disputes  among  subjects,  can 
either  the  present  Queen  or  the  Treasury  be  deemed 
liable  to  the  Respondents  for  the  personal  estate  of  the 
intestate  received  by  King  George  III. 

It  is  not,  however,  necessary  to  decide  whether  in  a 
direct  proceeding  against  the  Sovereign  (by  petition  of 
right,  for  instance),  these  analogies  would  govern  the 
decision  to  be  pronounced.  The  party  here  made  respon- 
sible is  not  the  Crown  but  Mr.  JReynolds,  and  the  true 
question  is,  whether  he,  as  personal  representative  of  the 
intestate,  on  the  nomination  of  the  Crown,  can  be  held 
Uable. 

When  a  general  grant  of  administration  has  been  made, 
the  administrator,  whether  entitled  in  his  own  right  to 
the  administration,  or  claiming  only  as  the  attorney  of 
another,  is  fully  competent  to  deal  with  the  whole  estate 
coming  to  his  hands.     He  is  bound  duly  to  administer, 
and  therefore  when  Mitford  had  paid  all  the  debts  of  the 
intestate,  he  was  bound  to  pay  over  the  residue  to  the 
next  of  kin  of  the  intestate,  or,  if  there  were  no  next  of 
kin,  to  the   Crown.     He  took  on  himself  to  act  on  the 
assumption  that  there  were  no  next  of  kin,  and  paid  over 
the  balance  in  his  hands  to  the  Crown.     The  next  of  kin 
were  entitled  to  treat  this  as  a  breach  of  trust,  and  if 
they  had  proceeded  against  him,  they  might  have  made 
him  responsible.     This  is  consistent  with  principle,  and 
with  the  decision  of  Vice-Chancellor  Knight  Bruce  in 

VOL.  IX.  Y  r 
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ninistrator  (and  the  Defendant  Reynolds  now,  by  statute,         ^861. 
is  put  In  the  place  of  Maule),  cannot  be  made  responsible     Attorney 
Tor  any  money  which  came  to  the  hands  of  Mitford,  and   ^^^^j  ^^nothcr 
was  by  him  improperly  paid  over  to  King  George  III.  «'• 

yn  the  mistaken  notion  that  the  intestate  left  no  next  of    and  Others, 
kin  at  his  decease. 

The  question  therefore  is,  whether  the  same  rules  and 
principles  which  would  certainly  be  applicable  in  a  dis- 
pute between  subjects,  are  also  applicable  where  the 
Crown  is  the  party  to  whose  hands  the  money  has  come. 

The  ground  on  which  the  Court  proceeded  is,  that 
Reynolds  was  responsible.  But  on  what  principle  can  it 
be  contended  that  there  is  any  difference,  so  far  as  relates 
to  the  duty  to  be  performed  by  the  administrator,  be- 
tween administration  granted  to  a  nominee  of  the  Crown 
and  administration  granted  to  the  next  of  kin,  or  to  any 
other  person  entitled  to  the  grant?  It  is  true  that  in 
the  case  of  administration  granted  to  a  nominee  of  the 
Crown,  the  grant  is  expressed  to  be  made  for  the  use  and 
benefit  of  Her  Majesty,  but  that  obviously  means  for  the 
use  and  benefit  of  Her  Majesty  according  to  the  rights 
and  interests  in  the  property  of  the  intestate.  This  is 
manifest,  for  the  grant  is  not  made  imtil  the  administrator 
has  sworn  faithfully  to  administer  the  goods  of  the  de- 
ceased according  to  law.  And  the  Statute  of  Distribu- 
tion, 22  &  23  Chas.  II,  c.  10,  s.  2,  required  every  person 
obtaining  administration  to  give  bond  to  the  Ordinary, 
conditioned  among  other  things,  to  pay  over  the  residue 
to  such  persons  as  the  Judge  granting  the  letters  of  ad- 
ministration should  appoint,  pursuant  to  the  true  intent 
of  that  Act,  L  e.  to  the  next  of  kin,  as  thereinafter  des- 
cribed ;  and  though  the  late  Act  (15  &  16  Vict  c.  3) 
dispenses  with  such  a  bond  in  case  of  a  grant  to  the 
eolicitor  of  the  Treasury,  as  nominee  of  the  Crown,  yet 
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must  go  the  length  of  contending,  that  for  such  misap- 
propriation Maule  was  responsible.  This  seems  to  me  to 
be  reductio  ad  absurdum. 

But  then  it  was  said,  that  this  liability  of  Reynolds  has 
actually  been  declared  by  the  Court,  and  we  were  re- 
ferred to  the  Order  of  the  Court  of  Exchequer,  made  on 
the  11th  of  November  1830,  whereby  it  was  ordered,  that 
the  suit  which  had  become  abated  by  the  death  of  Mil" 
ford  should  be  reviyed,  and  be  in  the  same  plight  and 
condition  against  Maule,  as  it  was  in  at  the  death  of 
Mitford,  ^^  and  that  the  Plaintiffs  might  have  the  same 
relief  against  Maule  as  they  would  have  been  entitled  to 
against  Mitford  had  he  been  living."  These  latter  words, 
it  was  argued  expressly,  made  Maule  liable  for  Mitford^s 
receipts  I  cannot  so  interpret  them.  I  think  they 
meant  no  more  than  that  the  suit  might  proceed  against 
Maule,  as  it  might  have  done  against  Mitford,  if  living. 
I  come  to  this  conclusion  because,  on  any  other  construc- 
tion, the  Court  would  have  been  making  an  order  which 
it  had  no  authority  to  make.  The  order  was  made  on 
motion  ex  parte  and  without  evidence.  This  was  right  if 
it  was  a  mere  order  to  revive,  but  very  wrong  if  it  is  to 
be  construed  as  affecting  the  rights  of  the  party  against 
whom  the  revivor  was  prayed;  and  wrong,  let  me  add, 
not  merely  as  a  matter  of  form,  but  of  substance,  because 
it  would  be  declaring  an  absent  party  liable  to  certain 
obligations  without  givin^r  him  an  opportunity  of  being 
heard  on  the  subject.  The  bill  of  revivor  gave  no  inti- 
mation to  Maule  that  anything  was  sought  against  him 
beyond  mere  revivor  of  the  suit.  The  prayer  was  simply 
in  the  ordinary  form,  that  the  suit  might  be  put  in  the 
same  plight  and  condition  as  it  was  at  the  time  of  the 
abatement.  When  Maule  had  appeared,  and  the  time 
for  his  putting  in  an  answer  had  expired,  the  Court  was 
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In  a  case  so  unusual  as  the  present,  I  have  thought  it        ISfii . 
right  thus  fully  to  state  my  view  of  the  law,  though  on     Ait\   rv 
grounds  which  I  will  now  shortly  explain,  I  think  the    gnd'^Anotiier 
Appeal  ought  to  be  dismissed.  v. 

The   Appellants,    in    their   printed   case,    rest    their    ^nd  Others. 
Appeal  on  two  grounds  only;   one   applicable  to  the 
whole  fund  in  dispute ;  the  other  to  a  part  of  it  only, 
namely,  the  interest  of  the  sum  paid  over  by  Mitford  to 
the  Crown. 

The  first  ground,  that  which  goes  to  the  whole  matter 
in  dispute,  is  the  alleged  failure  of  the  Respondents  to 
make  out  their  title  as  next  of  kin.  This  ground,  as  we 
intimated  early  in  the  course  of  the  discussion  before  us^ 
wholly  £eu1s.  The  pedigree  of  the  Respondents  is  esta- 
blished beyond  all  reasonable  doubt ;  and  if  this  had  been 
the  only  ground  of  appeal^  the  Appellants  must  have 
fiuled  entirely. 

But  then  comes  the  other  question.  How  are  we  to  deal 
with  the  second  reason  of  appeal  ?    The  Appellants  say, 
that  even  supposing  the  Respondents  to  have  made  out 
that  they  are  the  next  of  kin,  still  Reynolds  is  not  on 
general  principles  of  equity  chargeable  with  interest; 
and  the  first  question  on  this  is,  whether  we  are  not 
entitled  to  take  this  as  a  submission  to  be  charged  with 
the  principal  sum  ?    I  think  we  are.     It  was  admitted  at 
the  bar  by  the  Appellants,  that  no  question  was  raised 
in  the  Court  below  on  the  subject  of  the  liability  for  the 
principal  sum  paid  over  to  Eong  George  III.     The  argu- 
ment below,  assuming  the  pedigree  to  be  established, 
was  confined  to  the  question  of  liability  for  interest ;  that 
being  so,  and  no  question  being  raised  by  the  Appeal  on 
that  head,  I  think  we  ought  not  to  attend  to  any  argu- 
ment which  might  have  led  us,  if  the  point  had  been 
properly  taken  below,  to  consider  that  Reynolds  was  not 
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satisfied,  by  the  decision  of  this  House^that  \£  Reynolds  had 
been  all  along  the  acting  administrator,  and  not  Mitfard, 
he  would  have  been  liable  for  interest  as  well  as  principal. 

When  the  decrees  complained  of  were  made,  there 
was  nothing  to  prevent  the  Respondents  from  bringing 
JUitford*s  represMitatives  before  the  Court,  for  the  late 
statute  23  &  24  Vic.  c.  38,  which  by  section  13,  imposes 
a  limitation  on  suits  by  next  of  kin,  had  not  then  passed. 
And  if  such  a  suit  had  been  instituted,  and  the  liability 
of  Mitford  and  his  assets  had  been,  as  it  must  have  been, 
established,  the  advisers  of  the  Crown  would  probably 
have  considered  that,  without  reference  to  strict  right, 
it  would  have  been  inconsistent  with  the  honour  and 
dignity  of  the  Crown  to  allow  a  former  public  servant, 
or  his  estate,  to  be  made  answerable,  as  he  must  have 
been  made  answerable,  for  money  which  he  had  paid  over 
to  a  former  Sovereign,  and  in  respect  of  which  payment 
lie  must  of  course  have  imderstood  that  he  and  his  assets 
would  be  held  harmless. 

These  are  the  grounds  on  which  I  presume  the  Crown 
has  acted,  and  which  in  my  opinion  make  it  the  duty  of 
this  House  to  dismiss  the  appeal. 

Lord  Wensleyale: 

My  Lords.  I  have  had  the  great  advantage  in  this 
case  of  perusing  the  opinion  of  my  late  noble  and  learned 
friend  Lord  Campbell,  written,  as  it  was  his  habit, 
shortly  after  the  argument;  and  of  being  acquainted 
fully  with  the  opinion,  and  the  reasons  in  support  of  it, 
which  my  noble  and  learned  friend  has  just  delivered ; 
and  also  with  the  reasons  on  which  I  believe  my  noble 
and  learned  friend  who  is  to  follow,  has  formed  his  opinion. 
I  agree  with  all  of  them,  that  the  Kespondents  have 
established  very  satisfactorily  their  right  as  next  of  kin^ 
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for  the  misappropriation  of  the  personal  estate  of  the        1^1* 
deceased,  by  payment  to   the  Crown,   by  Mitford  the     Attoriiby 
original  administrator,  as  nominee  on  behalf  of  his  late  and^Anoi^er 
Majesty  King  George  III.  «'• 

If  this  objection  had  been  taken  in  an  earlier  stage,  when  and  Others, 
the  suit  was  instituted  against  Mr.  Maule,  I  think  the  ob« 
jection  would  certainly  have  prevailed.  As  administrator, 
as  nominee  of  the  Crown,  he  would  not  be  liable  for  the 
devcLstavit  of  Mitford  in  paying  over  the  assets  to  the 
Crown  instead  of  reserving  them  for  the  next  of  Idn. 

But  the  question  is,  whether  that  objection  can  now  be 
taken  on  behalf  of  the  Appellant  in  the  state  in  which  the 
cause  now  stands.  My  late  noble  and  learned  fiiend  Lord 
Campbell  was  of  opinion  that  it  could  not  He  thought 
that  after  the  decree  of  the  Equity  Court  of  Exchequer, 
pronounced  on  the  12th  of  February  1831,  which  was  not 
appealed  from,  and  which  left  the  question  only  of  the 
relationship  of  the  Respondents  to  be  inquired  into,  and 
which  decree  was  acted  upon  without  objection  till  the 
9th  June  1859,  this  objection  could  not  be  taken.  It 
woidd  seem  to  be  extremely  hard  upon  the  Respondents, 
if,  finding  the  pedigree  to  be  satisfactorily  proved  as 
alleged,  we  were  now  to  dismiss  the  Bill  telling  them  that 
they  ought  to  have  found  out  and  sued  the  personal  re- 
presentative of  Mr.  Mitford^  who  wrongfully  paid  the 
money  over  to  the  Prince  Regent  or  to  take  their 
remedy,  a  very  doubtful  one  to  say  the  least,  against  the 
Crown  by  a  petition  of  right. 

I  perfectly  agree  with  my  noble  and  learned  friend 
who  has  just  addressed  your  Lordships,  that  the  Order 
of  Revivor  of  the  Court  of  Exchequer  of  the  1 1th  Novem- 
ber 1830,  alone  cannot  have  the  effect  of  fixing  Mr.  Maule 
with  the  liability  for  the  misapplication  of  the  assets,  and 
that  the  Court  of  Exchequer  had  no  authority  to  charge 
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observed  that  the  rules  of  evidence  adopted  by  our  law         ^861. 

in  pedigree  cases  tend  very  possibly  more  to  shut  out  the  Attorney 

truth,  and  therefore  to  defeat  the  course  of  justice,  than  |m ^  Another 
to  assist  it.     But  as  hearsay  evidence  is  admitted  in  these       „  ^^ 

,  _.  ,  -  _  KOHLBR 

cases  as  an  exception  to  the  ordinary  rules,  on  the  ground  and  Others, 
of  necessity,  it  is  quite  right  to  guard  most  carefully 
against  the  facility  afforded  by  its  admission  for  fabricatr 
ing  a  false  case.  To  admit  the  evidence  is  to  promote 
the  discovery  of  truth,  to  impose  restrictions  upon  its 
admission  is  to  prevent  the  intrusion  of  falsehood.  It  is, 
for  instance,  a  safe  and  necessary  precaution  to  require 
that  before  a  declaration  can  be  received,  the  relationship 
of  the  declarant  with  the  family  must  be  established  by 
some  proof  independent  of  the  declaration  itself.  In  con- 
sequence of  the  observations  of  the  Vice  Chancellor,  I  am 
anxious  to  show  that  my  conclusion  as  to  the  right  of  the 
Kespondents  is  founded  entirely  upon  evidence  of  the 
admissibility  of  which  there  can  be  no  doubt. 

The  claim  of  the  Respondents  depended  upon  their 
establishing  that  the  intestate  was  the  son  of  Johann 
George  Kohler,  one  of  the  sons  of  Mattkaus  Kohler,  of 
Rimhomy  who  was  apprenticed  to  an  iron  founder,  and 
ran  away  to  England,  where  he  enlisted  in  the  royal 
artillery  under  the  name  of  George  Keylor,  The  history 
of  the  family  of  Matthatis  Kohler  is  very  distinctly  traced 
in  the  certificates  which  are  in  evidence.  He  had  three 
sons,  Johann  Jacob,  Johann  Michael,  and  Johann  George 
(the  alleged  father  of  the  intestate,)  and  two  daughters, 
Corduba  and  GertraudL  There  are  certificates  of  the 
birth  of  the  three  sons,  and  of  the  marriages  of  Johann 
Jaccb,  and  Johann  Michael,  and  of  their  deaths,  and  also 
of  the  marriages  of  the  two  daughters,  and  of  the  death 
of  Gertraudt.  And  the  relationship  of  the  parties  being 
thus  satisfactorily  proved  by  independent  evidence,  the 
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in  1814  he  paid  the  balance  of  the  intestate's  estate  into  ^^^' 

the  Treasury  for  the  use  of  his  Majesty.  Attorney 

There  can  be  no  doubt  that  Mitfordy  by  taking  out  and  Another 

administration  and  possessinc:  himself  of  the  personal  ^j^J^' 

r  o  x-  ^  KOHLER 

estate  of  the  intestate,  became  personally  responsible  to    and  Others. 

those  who  were  entitled  to  this  estate,  that  is,  to  the 

next  of  kin  of  the  intestate.     And  if,  after  Mitford  had 

paid  over  the  money  to  the  Treasury  for  the  use  of  his 

Majesty,  any  persons  had  appeared  and  established  their 

claim  as  next  of  kin,  he  woidd  have  been  liable  to  repay 

the  money  to  them,  because  he  would  not  have  properly 

administered  the  estate.     Upon  his  death  this  liability 

would  have  been  continued  against  his  representatives. 

But  as  the  money  had,  strictly  speaking,  been  paid  to  the 

use  of  George  III.,  although  George  IV.  had  probably 

received  it  as  Regent,  he  would  not  have  been  liable  to 

refund  it  as  King. 

If  nothing  more  had  been  done,  therefore,  after  the 
accession  of  King  George  IV.,  the  only  remedy  which 
the  claimants  could  have  had  woidd  have  been  against 
the  estate  of  Mitford.  But,  in  1827,  Mitford  being  dead> 
administration  was  granted  to  Mr.  Mauley  as  the  nominee 
of  his  Majesty  Eang  George  IV.  Why  was  this  done  ? 
If  the  estate  had  been  fully  administered  by  the  payment 
to  his  Majesty's  use,  what  necessity  was  there  for  any 
fJEurther  administration?  Was  not  this  equivalent  to  a 
declaration,  that  the  payment  was  not  to  be  regarded  as 
a  full  and  complete  administration  of  the  estate,  but  that 
Maule  was  duly  to  administer  it  upon  the  appearance  of 
any  rightful  claimant 

The  diflSculty  of  the  case,  however,  is  not  so  apparent 
during  the  reign  of  George  IV.,  as  after  the  accession  of 
King  William  IV.,  and  of  her  present  Majesty.  K  the 
claim  could  be  maintained  only  against  the  sovereign,  it 
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I  cannot  help  thinking,  that  he  had  effectually  precluded 
himself  from  taking  any  objection  to  hie  liability  to  the 
claimants  if  their  title  had  been  established.  It  seems  to 
me  to  be  unnecessary  to  consider  the  claim  as  against  the 
Sovereign,  because,  by  the  proceedings,  Maule  became 
liable  to  the  same  extent  as  Mitford,  and  Mitford  was 
clearly  responsible  to  the  next  of  kin  of  the  intestate  for 
the  due  administration  of  the  estate. 

Then  comes  the  Act  of  the  15th  year  of  Her  Majesty, 
which,  after  reciting  that  administration  of  die  effects  of 
several  intestates  had  been  granted  to  Maule  as  the  no- 
minee, and  for  the  use,  of  the  Sovereign,  and  many  of 
fiuch  estates  had  not  been  duly  administered,  enacts 
**  that  all  actions,  suits,  informations,  and  other  proceed- 
ings by  and  against  any  solicitor  of  the  Treasury,  as  ad- 
ministrator at  the  time  of  his  death,  shall  continue  and 
may  be  proceeded  with,  by,  in  favour  of,  and  against  the 
succeeding  solicitor,  in  like  manner."  Under  this  Act 
Mr.  Reynolds  was  introduced  into  the  suit 

It  is  clear,  that  the  estate  of  the  intestate  must  be  con- 
sidered as  being  one  which  had  not  been  duly  adminis- 
tered in  the  terms  of  the  Act,  because  Maule  could  only 
have  duly  administered  by  distributing  to  the  next  of  kin. 
And  as  the  suit  was,  by  the  prc^visions  of  the  Act,  to 
continue  against  Reynolds  in  like  manner  as  against  Maule, 
it  seems  to  me  that  it  would  not  have  been  competent  to 
Heynolds  to  say,  that  he  was  not  bound  to  administer  the 
estate,  as  the  statute  imposed  upon  him  the  same  obligation 
as  Maule  was  under,  duly  to  administer,  and  the  same 
liability  as  to  the  suit  of  the  claimants ;  Reynolds^  how- 
ever, urged  no  objection  of  the  kind,  but  satisfied  himself 
with  taking  exceptions  to  the  Master*%  report,  as  to  the 
sufficiency  of  the  evidence  to  establish  the  title  of  the 
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themselves  of  opposing   claims   under  precisely  similar         18C1. 
circumstances^  and  that  it  has  never  occurred  to  succes-     Attorney 
sive  Attorneys-General  that  the  position^  now  for  the  first    and  Another 
time  assumed,  was  maintainable.     The  cases  of  Turner  ^* 

V.  Mauhj  and  Edgar  v.  Ret/nolds,  which  were  mentioned  and  Others. 
in  the  course  of  the  argument,  were  like  the  present 
case,  as  to  the  granting  of  the  administration,  and  paying 
over  the  money  by  a  former  administrator,  before  the 
claim  was  made  ;  and  yet  it  did  not  appear  to  be  doubted 
in  any  of  them  that  on  the  appearance  of  the  next  of  kin 
the  fund  constituting  the  intestate's  estate  was  in  exist- 
ence to  satisfy  the  claim  when  established.  And  it  may 
be  observed,  in  confirmation  of  this  view,  that  under  the 
Act*  15  Vict  c.  3,  the  payment  of  the  money  belonging 
to  an  intestate's  estate  into  the  Consolidated  Fund,  which 
is  substituted  for  its  ultimate  destination  to  the  use  of 
Her  Majesty,  is  no  impediment  to  the  claimant's  estab- 
lishing his  title  and  obtaining  restitution.  AVhether  the 
objection  which  I  have  been  considering  can  be  raised 
since  the  passing  of  this  Act,  it  is  unnecessary  to  deter- 
mine. 

Upon  the  subject  of  interest,  I  will  only  observe  that 
it  was  paid  without  objection  in  the  case  of  Turner  v. 
JUaulCy  and  that  the  case  of  Edgar  v.  Reynolds  is  a  direct 
authority  in  favour  of  the  claimant's  right  to  it. 

I  am  therefore  of  opinion  that  the  orders  appealed  from 
are  correct,  and  that  they  ought  to  be  affirmed. 

Orders  affirmed,  and  appeal  dismissed  without  costs. 

Lords'  Journals,  24th  July  1861. 
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effect  of  the  usage  so  proved,  and  that  such  custom  fur- 
nished an  answer  to  the  action.  The  jurors  found  the 
custom  in  fact ;  and  he  directed  a  verdict  for  the  Defen- 
dant. To  this  direction  the  Plaintiff  excepted,  but  the 
exceptions  were  disallowed  by  the  Court  of  Exchequer 
Chamber,  and  judgment  given  for  the  Defendant.  The 
Plaintiff  now  brought  up  the  judgmient  to  this  House. 

Sir  H,  Cairns  and  Mr.  Manisty  (Mr.  T.  Jones  was 
with  ihem)  for  the  Plaintiff  in  error. 

It  is  admitted  on  the  record,  that  the  act  complained  of 
is  an  act  of  waste,  unless  it  can  be  defended  by  the  alleged 
custom.  That  custom  cannot  be  good ;  to  be  so  it  ought 
to  have  four  requisites,  as  stated  in  the  Tanistry  case  (a) 
**  first,  reasonable  at  its  beginning  ;  second,  certain,  and 
in  no  wise  ambiguous ;  third,  continuous  without  inter- 
ruption ;  fourth,  subject  to  the  prerogative  of  the  King." 
Other  requisites  to  constitute  a  good  custom  are  stated  in 
£roonC^  Legal  Maxims  (A).  A  custom  for  a  customary 
tenant  of  a  manor  which  had  coal  mines  lying  under  the 
freehold  lands  of  other  customary  tenants,  to  get  coals, 
leave  them  on  the  lands,  not  saying  how  long,  and  to  take 
away  in  carts  and  waggons  part,  not  saying  how  much  of 
such  coals,  was  held  to  be  bad  as  being  uncertain  and 
unreasonable,  Broadbent  v.  Wilks  (c).  For  the  same 
reason  in  Hilton  v.  Lord  Granville  (rf),  a  custom  to  dig 
in  mines  near  the  foundations  of  the  Plaintiff's  dwelling- 
house,  so  as  to  endanger  it,  was  held  to  be  bad.  Tyson  v. 
Smith  {e)  declared  the  same  principles,  and  applied  them  to 
the  custom  there  set  up,  and  as  it  appeared  in  that  case 
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of  fact,  putting  the  validity  of  the  custom  entirely  upon        1861. 
the  ground  of  its  being  reasonable.  Salisbury 

It  is  said  that  a  custom  for  the  tenants  to  work  mines  '  »«!'"•; 
is  good,  but  the  proposition  in  that  general  form  cannot  Glamtonb. 
be  supported ;  it  must  be  subject  to  this  restriction,  that 
though  such  a  custom  may  possibly  exist,  it  can  only  do 
80  when  it  has  all  the  incidents  of  a  good  custom.  In 
the  Bishop  of  Winchester  v.  Knight  {o\  a  custom  to  take 
away  copper  ore  was  set  up ;  it  was  sent  to  law  to  be 
tried,  and  the  result  was  unfavourable  to  the  custom. 
That  case  has  been  misunderstood ;  it  has  been  treated  as  an 
authority  for  saying  that  a  custom  for  a  customary  tenant 
to  cut  timber  might  be  good ;  but  first,  that  supposition 
only  arises,  not  on  the  words  of  Lord  CowpeVy  but  on 
the  interpretation  put  upon  them,  and  next  that  was 
not  a  case  of  mere  copyhold,  but  of  customary  free- 
hold, where  the  lord  is  the  mere  instrument  for  passing 
the  land  from  one  tenant  to  another,  but  the  right  to  the 
land  is  in  the  tenant  himself.  In  Gilberfs  Tenures  it  is 
said  (/?),  "  it  seems  to  me  that  a  copyholder  of  inheritance 
cannot,  without  a  special  custom,  dig  for  mines,  nor  the 
lord  dig  in  the  copyholder's  lands,  for  the  great  prejudice 
he  would  do  to  the  estate."  [Lord  Wensleydale :  He  can- 
not do  it  without  a  special  custom;  it  does  not  follow 
that  he  can  do  it  with  any  custom.]  It  does  not.  In 
Scriven  on  Copyholds  (y),  it  is  said,  that  a  copyholder  of 
inheritance,  whether  for  life  or  years  only,  has  a  posses- 
sory interest  in  mines  or  trees,  but  that  he  may  have  a 
proprietory  right  in  mines  by  inunemorial  custom ;  but 
that  without  such  custom,  the  right  of  property  in  the 
mines  is  in  the  lord,  and  it  foUows,  that  in  the  absence  of 
any  particular  usage,  neither  the  tenant  without  the 

(o)  1  P.  Wms.  406.  kins,  425. 

Ip)  P.  328,  5  Edit  by  Wat-         (y)  4  Edit.  427. 
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live  of  the  subject-matter  of  the  grant,  cannot  be  set  up        1861, 
by  any  usage.     Even  if  the  grant  could  be  produced  in    Salisbubt 
specie,  reserving  a  right  in  the  lord  to  deprive  his  grantee     (^^^^) 
of  the  enjoyment  of  the  thing  granted,  such  a  clause  must   Oladstonb. 
be  rejected  as  repugnant  and  absurd."     The  claim  there 
set  up  for  the  lord  was  rejected.     That  case  is  all  the 
stronger  for  the  Plaintiff  here,  for  there  must  be  some 
customs  which  would  be  good  for  the  lord,  who  was  the 
original  proprietor  of  the  soil,  that  would  not  be  good  for 
the  tenant,  who  is  only  his  grantee. 

There  is  no  analogy  between  this  case  and  that  of  one 
where  the  tenant  claims  to  cut  trees  on  the  copyhold 
land :  trees  are  but  the  produce  of  the  land,  and  may  be 
removed ;  but  here  the  claim  is  to  take  away  the  land 
itself.  And  the  custom  to  cut  trees  may  have  had  its 
origin  when  it  was  desirable  to  clear  the  land,  and  may 
be  limited  to  removing  the  excess.  Nor  can  the  case  of 
quarries  be  referred  to  as  similar  to  the  present,  for  the 
custom  to  take  stone  from  them  must  be  strictly  proved ; 
and  when  evidence  of  the  custom  is  given,  it  must  be  shown 
to  have  all  the  requisites  of  good  custom.  Scriven  (y) 
doubts  whether  any  custom  to  take  away  gravel  and 
loam  from  the  waste  can  exist,  unless  it  is  shown  to  be 
reasonable.  And  he  asserts  that  for  a  custom  to  open  a 
mine  or  a  quarry,  there  must  be  the  consent  of  the  lord 
and  the  copyholder  (z).  But  in  neither  of  these  matters 
has  it  been  shown  that  there  is  any  authority  for  the 
proposition  that  a  custom  to  take  trees,  or  minerals  and 
stone,  without  stint,  is  a  good  custom  ;  yet  that  is  what  is 
claimed  here.  The  assertion  made  here,  that  the  clay 
is  the  property  of  the  tenant,  is  a  mere  piece  of  reason- 
ing in  a  circle  :  it  can  only  be  his  property  if  the  custom 

(jr)  On  Copyholds,  522,  4th  edit.  («)  Id.  433. 
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the  clay  is  not  the  destruction  of  the  tenement ;  it  may  be  a  IB61. 
benefit  to  it.  It  is  not  because  a  custom  diminishes  the  Sausbubt 
valueof  the  lord's  estate,  that  it  is  therefore  bad.  A  tenant  ^  arquw; 
may  commit  waste^  for  he  may  cut  trees,  which  is  waste, 
and  he  may  dig  for  minerals.  There  is  no  difference  be- 
tween digging  for  minerals  and  digging  for  clay.  The 
argument  on  the  other  side  would  render  the  clay  value- 
less ;  for  the  lord  could  not  take  it  because  of  the  tenant's 
right,  nor  the  tenant  take  it  because  of  the  lord's  right. 
That  is  a  result  which  the  law  does  not  favour,  and  there- 
fore in  Rutland  v.  Gie  (&),  it  was  held  that  a  person 
might  open  a  lead  mine  on  his  glebe,  for  otherwise  all  the 
lead  mines  in  the  glebe  of  England  would  be  unproduc- 
tive. There  is  no  distinction  between  trees  and  minerals. 
Trees  are  part  of  the  freehold,  part  of  what  will  escheat 
to  the  lord.     Clay  is  in  the  nature  of  a  mineral. 

The  Bishop  of  Winchester  v.  Knight  shows  distinctly 
that  a  tenant  might  cut  limber,  and  implies  that  he  might 
dig  for  ore ;  and  the  only  issue  granted  there,  was  to 
ascertain  whether  there  was  a  custom  to  take  the  ore, 
which  assumed  that  there  could  be  such  a  custom  valid 
in  law,  the  issue  being  only  granted  to  try  the  fact. 
The  final  judgment  proceeded  on  the  fact  that  no  such 
mines  had  been  before  discovered  on  the  land,  and  there- 
fore there  could  be  no  custom  as  to  such  mines ;  but  the 
case  showed  clearly  that  if  in  fact  there  had  been  such 
mines,  the  law  would  have  recognised  the.  tenant's  right 
to  work  them. 

There  is  a  great  distinction  between  copyholds  of  in- 
heritance and  mere  customary  copyholds.     In  the  former, 
the  fee  is  in  the  tenant ;  in  the  latter,  it  is  in  the  lord. 
But  Stephenson  v.  Hill  (c)  shows  that  copyholds  of  inherit- 
ed) 1  Siderf.  152.  (c)  3  Bur.  1273. 
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manor,  would  be  unreasonable,  as  tending  to  the  destruc-        \^* 

tion  or  annihilation  of  those  lands.  Saijsbury 

T  •  •  •  (Marquis) 

1  cannot  attribute  much  weight  to  this  argument.     It  v. 

18  true  that  a  custom  to  be  valid  must  be  reasonable.  It  Giadstonb. 
is  not  easy  to  define  the  meaning  of  the  word  "  reason- 
able** when  applied  to  a  custom  regulating  the  relation 
between  a  lord  and  his  copyholders.  That  relation  must 
have  had  its  origin  in  remote  times  by  agreement  between 
the  lord  as  absolute  owner  of  the  whole  manor  in  fee 
simple,  and  those  whom  he  was  content  to  allow  to  oc- 
cupy portions  of  it  as  his  tenants  at  will.  The  rights  of 
these  tenants  must  have  depended,  in  their  origin,  en- 
tirely on  the  will  of  the  lord,  and  it  is  hard  to  say  how 
any  stipulations  regulating  such  rights  can,  as  between 
the  tenant  and  the  lord,  be  deemed  void,  as  being  unrea- 
sonable. Cujus  est  dare  ejus  est  disponere.  Whatever 
restrictions,  therefore,  or  conditions  the  lord  may  have 
imposed,  or  whatever  rights  the  tenants  may  have  de- 
manded, all  were  within  the  competency  of  the  lord  to 
grant,  or  of  the  tenarrts  to  stipulate  for.  And  if  it  were 
possible  to  show  that  before  the  time  of  legal  memory, 
any  lawful  arrangement  had  been  actually  come  to  be- 
tween the  lord  and  his  tenants,  as  to  the  terms  on  which 
the  latter  should  hold  their  lands,  and  that  arrangement 
had  been  afterwards  constantly  acted  on,  I  do  not  see 
how  it  could  ever  be  treated  as  being  void,  because  it 
was  unreasonable. 

In  truth,  I  believe,  that  when  it  is  said  that  a  custom 
is  void  because  it  is  unreasonable,  nothing  more  is  meant 
than  that  the  unreasonable  character  of  the  alleged  cus- 
tom conclusively  proves  that  the  usage,  even  though  it 
may  have  existed  immemorially,  must  have  resulted 
from  accident  or  indulgence,  and   not  from   any  right 


CASES  IN  THE  HOUSE  OF  LORDS. 


703 


That  such  a  custom  would  be  good  as  to  copper  ore 
raised  and  sold  by  the  tenant^  was  decided  by  Lord 
Cotcper  in  the  Bishop  of  Winchester  v.  Knight  {l)^  for 
though  the  tenant  there  was  not  strictly  a  copyholder, 
yet  he  was  a  mere  customary  tenant,  the  freehold  being 
in  the  lord ;  and  in  that  case,  on  a  bill  by  the  lord  for  an 
account  of  the  copper  ore  raised  and  sold  by  the  tenant. 
Lord  Cowper  directed  an  issue  to  try  whether  there  was 
such  a  custom  as  that  insisted  on,  which  he  could  not 
have  done  if  the  alleged  custom  would  be  void  as  being 
unreasonable.  I  cannot  distinguish  that  case  in  principle 
from  the  present.  It  was  said  that  by  removing  all  the 
clay  the  land  would  be  rendered  unfit  for  any  useful 
purpose,  whereas  copper  ore  might  be  removed  without 
ultimately  damaging  the  surface.  But  clay  is  not  the 
only  component  part  of  the  soil  adapted  for  profitable  cul- 
tivation, even  if  a  custom  would  be  bad  which  would  lead 
to  making  the  land  useless  for  agricultural  purposes. 

The  custom  here  insisted  on  is  not  a  general  custom 
for  all  manors,  but  only  a  custom  for  the  particular  manor 
of  fVest  Derby ;  and  it  may  be  that  in  that  manor  clay 
was,  or  was  supposed  to  be  present,  in  so  excessive  a 
quantity,  that  its  removal  would  tend  to  benefit  and  not 
to  impoverish  the  soil.  The  custom  would  not  warrant 
the  removal  of  soil  consisting  of  mixed  portions  of  clay, 
chalk,  gravel,  and  vegetable  mould ;  and  it  may  be  that 
the  lord  considered  that  the  removal  of  pure  clay  would 
increase  the  value  of  the  soil  which  would  remain. 

I  have  gone  into  these  particulars,  but  I  by  no  means 
think  it  essential  so  to  do.  We  may  now  be  unable  to 
discover  what  were  the  grounds  which  led  to  the  esta- 
blishing of  the  custom.     It  is  sufiScient  for  me  to  say  that 


1861. 

Salisbury 
(Marquis) 

V. 

Gladstone. 
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the  owner  of  the  soil  originally,  could  have  given  by  ex- 
press grant  such  a  power,  and  even  a  much  larger  power, 
to  his  tenants ;  but  then  when  there  is  no  express  grant, 
but  one  which  is  sought  to  be  implied  by  usage,  as  a 
custom  is,  it  is  a  condition  required  by  law,  that  the 
custom  should  not  be  unreasonable ;  otherwise  the  preva- 
lence of  the  use  is  to  be  referred  to  the  ignorance  or 
carelessness  of  those  whose  property  is  affected  by  its 
exercise,  rather  than  to  a  grant. 

Thus  there  is  no  question  but  that  the  custom  for  a 
copyholder  to  take  an  unlimited  quantity  of  turf  from 
the  lord's  waste  for  the  improvement  of  his  copyhold 
tenement  is  unreasonable  and  void.  Wilson  v.  Willes  (n). 
So  a  custom  for  the  lord  to  enclose  generally,  without 
leaving  a  sufficiency  of  common,  is  void:  Arlett  v. 
£llis  (o).  Yet  in  these  cases,  and  in  many  others,  the 
lord  might,  without  doubt,  have  made  a  valid  grant  in 
the  one  case,  or  reserved  a  valid  right  in  the  other.  So 
unquestionably  the  lord  might  grant  a  right  to  each 
copyholder  to  remove  the  surface,  and  take  away  the 
whole  stratum  of  clay,  however  deep  and  extensive  it 
might  be,  and  however  much  injury  its  removal  might 
cause  to  the  copyhold  tenement,  even  though  there  was 
no  countervailing  benefit  by  its  removal  to  that  particu- 
lar tenement  or  any  tenement  in  the  manor,  either 
directly  or  indirectly,  by  the  use  of  the  bricks  manufac- 
tured from  the  clay.  Where  a  right  is  claimed  by  a 
copyhold  tenant  on  the  adjoining  land  of  the  lord,  or  on 
the  land  of  the  lord  which  he  himself  enjoys  under  a  grant 
from  the  lord,  the  right  is  equally  claimed  by  custom, 
and  is  equally  void  if  the  custom  is  unreasonable,  as  it 
would  be  equally  valid  if  it  had  been  made  the  subject  of 
an  express  grant. 

(»)  7  East,  121.  (o)  7  Dam.  &  Cret.  346. 
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was  admitted  that  there  might  be  »  vaKd  custom  for  a        1861. 
copyholder  of  inheritance  to  work  mines,  to  dig  and  take     Sausbubt 
clay,  or  to  cut  down  and  carry  away  trees,  but  that  it  was     ^    w^«w; 
the  extent  to  which  this  custom  was  alleged  which  made    Gladstoni. 
it  unreasonable ;  and  with  respect  to  trees  it  was  said 
that  although  it  must  be  conceded  that  a  custom  to  cut 
down  all  trees  growing  on  the  copyhold  tenement  might 
be  good,  a  distinction  must  be  drawn  between  them  and 
such  an  interference  with  the  soil,  as  the  removal  of  clay 
or  minerals,  because  it  might  be  necessary  to  clear  away 
trees  for  the  purpose  of  cultivation,  or  because  they  are 
perishable,  or  are  in  their  nature  renewable.     The  last 
reason,  however,  involves  an  inaccuracy,  for  the  trees 
themselves  are  not  renewable,  but  fresh  trees  may  be 
planted  to  supply  the  place  of  those  which  are  cut  down, 
and  the  other  two  reasons  might  support  the  distinction, 
if  the  custom  were  confined  to  the  suggested  occasions ; 
but  evidently  they  will  not  afford  a  satisfactory  explana- 
tion of  a  custom  to  cut  down  all  trees,  and  to  dispose  o 
them  at  the  will  and  pleasure  of  the  tenant. 

In  the  course  of  the  argument,  I  asked  if  the  custom 
to  take  clay  or  to  work  mines  might  lawfully  exist  (as 
it  was  admitted  it  might),  in  what  manner  such  a  custom 
would  be  likely  to  have  originated,  and  whether,  assuming 
tbat  copyholds  sprang  from  tenure  in  pure  villenage,  it 
was  at  all  unreasonable  to  suppose  that  the  lord,  in  consi- 
deration of  the  performance  by  the  tenant  of  the  villein 
services  connected  with  his  tenure,  might  give  the  tenant 
the  right  to  take  away  for  his  own  benefit  a  portion  of  the 
lord's  soil  within  the  tenement.  To  this  it  was  an- 
swered, that  this  might  be  so  to  a  defined  and  limited 
extent,  but  that  the  custom  here  claimed  went  to  the 
entire  destruction  of  the  copyhold  tenement.  It  is  dif- 
ficult to  understand  in  what  sense  a  custom  to  take  the 

3  a2 
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quired  only  by  grant  or  license  from  the  lord.     The  rights        1861. 
of  the  lord  over  the  copyhold  tenement  must  have  arisen     Salisbury 
from  reservations  for  his  own  benefit,  made  by  the  abso-     i^*^^^") 
lute  owner  of  the  property,  who  had  power  to  transfer  it    Gladstone. 
with  such  qualifications  as  he  pleased.     He  might  reserve 
to  himself  upon  the  original  grant  or  Hcense,  any  right 
which  would  not  be  totally  inconsistent  and  incompatible 
with  the  existence  of  the  interest  granted. 

Thus,  in  Bateson  v.  Green  (y),  the  validity  of  a  custom  for 
the  lord  to  dig  day  pits  on  the  waste  to  any  extent,  and 
without  leaving  sufficient  herbage,  was  established,  be- 
cause there  was  nothing  unreasonable  in  supposing  that 
the  original  grant  of  the  common  was  expressly  made 
subservient  to  the  exercise  of  the  lord's  right  to  take  away 
the  soil  from  his  own  lands. 

But  in  Broadbent  v.  Wilks  ( r),  a  custom  for  the  lord, 
the  owner  of  coal  mines  within  the  manor,  to  dig  the 
mines,  and  lay  the  rubbish  in  heaps  near  the  pits, 
upon  the  surface  of  land  being  customary  tenements  and 
parcel  of  the  manor,  there  to  remun  and  continue  at  the 
will  and  pleasure  of  the  lord,  was  held  bad  because  the 
light  which  was  claimed  involved  the  destruction  of  the 
whole  profits  of  the  land,  and  it  would,  therefore,  be  un- 
reasonable to  presume  a  reservation  so  entirely  inconsis- 
tent with  the  grant  of  the  tenements. 

On  the  other  hand,  with  respect  to  rights  conferred 
upon  tenants,  there  is  nothing  imreasonable  in  supposing 
that  the  lord  should  have  authorised  the  tenant  to  appro- 
priate portions  of  the  soil  of  the  tenement  to  his  own  use, 
aa  the  trees,  or  the  minerab,  or  the  clay,  but  it  is  most 
unlikely  that  he  should  have  given  to  his  tenants  in 
general  rights  or  privileges,  and  at  the  same  time  have 

{q:  6  T.  R.  411.  (r)  Willes,  300 ;  1  Wils.  63. 
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The  New  Brunswick  and  Canada  Bail-  | 

WAT  and  Land  Company  and  the  Direo-  \  Appellants. 
tors  thereof  -        -        •        -        -        -j 

John  C.  Contbeare      -        -        -.        -  Respondent 

A  barUter  wbo  is  a  party  in  an  Appeal  Case  mnst  elect  to  conduct  hia 
own  case  or  to  have  it  conducted  by  counsel. 

Where  an  application  is  made  in  equity  to  set  aside  an  executed 
contract,  on  the  (rround  of  the  Defendant  having  stated  what  is 
false,  or  concealed  what  ought  to  be  disclosed,  the  circumstances 
alleged  must  show  that  his  conduct  amounts,  in  equity,  to  fraud. 

The  bill  must  show  not  merely  of  what  the  alleged  fraud  oonsistSi 
but  how  it  has  been  effected. 

A  company  is  as  much  bound  by  the  acts  of  its  authorised  agent  as  it 
an  individual. 

Beports  made  by  the  directors  of  a  company,  and  afterwards  adopted 
and  circulated  by  the  company,  are  binding  on  the  company  at 
statements  made  by  the  authority  of  the  company  itself. 

If  such  reports  are  afterwards  shown  to  have  been  the  immedlata 
cause  of  a  purchase  of  shares  in  the  company,  and  to  have  been 
untrue,  the  company  cannot  retain  the  contract  or  the  money 
thereby  acquired.  But  where  the  reports  are  mere  general  state- 
ments  as  to  existing  or  anticipated  profits,  and  are  accompanied  by 
documents  which  afford  the  means  of  testing  the  accuracy  of  what 
k  so  stated,  the  purchaser  of  shares  having  had  the  opportunity  of 
so  testing  it,  cannot  set  aside  a  contract  onoe  executed. 

Per  Lord  Oranwarth,  If  the  ground  alleged  for  rescinding  a  eontract^ 
executed,  to  become  a  shareholder  in  a  company,  is  a  representation 
that  the  company  had  a  good  title  to  certain  land,  whereas  it  was 
not  a  goo^  title  but  a  defeasible  title,  the  opinion  of  the  Court,  that 
the  title  was  doubtful  is  not  sufficient  to  warrant  the  Court  to  inter^ 
fere  with  regard  to  such  a  contract. 

^•,  in  September  1868,  was  desirous  of  purchasing  shares  in  a  company 
for  making  a  colonial  railway,  and  applied  at  its  offices  for  informal 
tion  on  the  subject.  The  Secretary  gave  him  certain  reports  issued 
by  authority  of  the  directors.  In  one  of  them  was  this  passage, 
**  The  system  of  payment  adopted  in  the  province  involves  the 
liquidation  of  every  claim  once  in  six  weeks ;  so  that  when  tha 
certificate  of  the  engineer,  and  the  accounts  forwarded  by  the  manager 
are  settled,  the  capital  account  is  virtually  closed  up  at  thai 
time."  In  fact  the  accounts  were  made  up  once  in  six  weeks,  bp^ 
not  discharged ; 
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previously  in    existence    a  company  called    the    "  St,        18€®. 
AndreufB  and    Quebec  Railway   Company,"    constituted  NbwBruns- 
under  an  Act  of  the  New  Brunswick  Legislature.     The      Canada 

memorandum  of  the  Association  of  the  Appellants  de-  Railway,  &c. 

Company 
scribed  their  objects  to  be  to  accept  a  transfer  of  the  «. 

undertaking  of  the  St  Andrew'%  and  Quebec  Com-  Coktbbabb. 
pany,  "to  purchase  all  the  lands,  property,  rights, 
and  expectancies  of  the  class  A.  shareholders"  of  that 
company,  to  carry  the  undertaking  in  all  its  branches 
into  execution,  to  appropriate  the  said  lands,  &c.,  among 
the  shareholders  of  the  company,  to  acquire  and  appro- 
priate any  other  lands,  ^*  to  advance  the  funds  or  take 
the  shares  in  the  said  railway  company  and  class  A.  to 
enable  the  said  company  to  carry  on  the  said  under- 
taking until  the  shares  shall  be  transferred  to  the  com- 
pany hereby  established,  and  to  obtain  Acts  of  the  Impe- 
rial Parliaments  and  of  the  Legislative  Council  and 
Assembly  of  New  Brunswick  on  that  behalf." 

At  the  time  of  this  proposed  transfer  affairs  stood  thus. 
The  St  Andrew''^  and  Quebec  Company  had  been  in  1836 
incorporated  by  an  Act  of  the  Provincial  Legislature 
(6  Will.  4,  c  31),  which,  after  granting  the  company  divers 
privileges,  contained  a  clause  (cL  25)  to  the  effect  that  the 
company,  to  entitle  itself  to  the  privileges,  benefits,  and 
advantages  thereby  granted,  must  make  and  complete 
the  railroad  from  St  Andrew's  to  the  boundary  line  of 
Lower  Canada  within  15  years  £rom  the  date  of  the  Act. 

Another  Provincial  Act  in  1847  (10  Vict  c  27)  re- 
pealed the  former  Act,  granted  similar  privileges,  and 
contained  a  clause  to  the  effect  that  the  company,  to 
entitle  itself  to  the  benefits  of  these  privileges  must  com- 
plete the  railroad  from  St  Andrew's  to  Woodstock  within 
10  years  from  that  time. 

By  another  Provincial  Act  passed  about  the  same  time 
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granted  to  the  company  first  repealed  the  3rd  cl.  of  the        ^862. 

10  Vict.  c.  84,  and  then  enacted  that  "  if  the  part  of  the  New  Bruns- 

railroad  between  St  Andreto^a  and  Woodstock,  and  also  a      Canada 

branch  to  the  river  St.  Croix  at  or  near  the  Ledge  (so  R^way,&c. 

called)  in  the  parish  of  St.  Stephen  in  the  county  of  Char--  v. 

lotte,  be  not  completed  and  in  full  operation,  within  the   Contbbarb. 

space  of  four  years  from  the  time  when  this  Act  comes 

into  operation,  all  and  every  the  grants  of  land  and  the 

rights  and  privileges  conferred  by  the  several  Facility 

Acts  relating  to  the  company  shall  be  utterly  null  and 

void,  and  the  land  and  privileges  shall  revert  to"  the 

Crown.     The  7th  section  of  this  Act  was  in  these  terms : 

"  The  several  grants  and  appropriations  of  Crown  lands 

respectively  made  to  or  for  the  benefit  of  the  company 

are  by  this  Act  confirmed,  and  shall  be  valid  and  eifec* 

tual  to  all  intents  and  purposes  whatsoever.**     The  lOth 

section  provided  that  nothing  in  the  Act  should  extend 

the  rights  of  the  company  under  any  Act  of  Assembly 

then  in  force,  nor  enlarge  the  powers  or  privileges  already 

granted,  or  increase  the  provincial  liabilities,  except  to 

extend  the  time  for  the  completion  of  the  railway. 

On  the  12th  April  1856  (ratified  by  the  Queen  in 
Council  25th  Auffust  1856),  an  Act  (19  Vict.  c.  70)  was 
passed,  intituled  "  An  Act  in  addition  to  and  in  amendment 
of  the  Act  relating  to  the  St.  Andrew^s  and  Quebec  Rail* 
road  Company."  It  recited  that  the  stock  of  that  com- 
pany had  been  divided  into  classes  A.  and  B. ;  that  the 
A.  shares  had  been  paid  up,  but  that  the  B.  shares  had 
not  been  paid  up,  and  that  the  company  for  securing 
the  completion  of  the  line  to  Woodstock  was  desirous  to 
transfer  its  rights  and  privileges,  &c.  to  another  company, 
which,  by  Act  of  the  Province,  might  be  allowed  to  ac- 
cept the  transfer,  and  then  enacted  the  permbsion  to 
transfer,  and  conceded  to  the  transferree  company  the 


CASES  IN  THE  HOUSE  OF  LORDS.  717 

payment  adopted  in  the  Province,  involves  the  liquida-        ]^^» 


tion  of  every  claim  once  in  six  weeks ;  so  that  when  the   New  Bruns- 
certificate  of  the  engineer  and  the  accounts  forwarded  by       Canada 
the  manascer  are  settled,  the  capital  account  is  virtually  Railway,  &c. 

r^         ^  '  \     .  ,  .  n  COMPAKT 

closed  up  at  that  tune,  and  m  this  way  arrears  of  every  «. 

kind  are  most  effectually  prevented."  **The  directors  C<"^"^"* 
are  glad  to  state  that  there  is  not  the  slightest  probability 
of  any  rival  scheme  being  carried  out  in  New  Brunswick. 
Your  railway  will,  therefore,  be  the  great  trunk  line  of 
conmiunication  between  this  country  and  the  Canadas." 
To  this  report  was  appended  a  balance-sheet,  which  ap- 
peared to  declare  a  balance  in  favour  of  the  company,  of 
2,689  /. 

In  July  1858,  another  report,  also  of  a  satisfactory  kind, 
was  made,  in  which  the  directors  said  that ''  their  farther 
information  leaves  them  no  reason  to  doubt  their  being 
able  to  finish  the  line  within  the  capital  and  the  time  re- 
quired for  its  construction.*'  They  reported  the  confir- 
mation of  the  grant  of  the  20,000  acres  of  land,  and  the 
grant  of  30,000  more  then  under  survey.  The  balance- 
sheet  showed  1,466  /.  in  favour  of  the  company. 

On  the  27th  April  1858,  the  company  laid  a  case  be- 
fore Mr.  Bullar  upon  the  subject  of  the  forfeiture  clause 
on  the  non-completion  of  the  line,  and  on  7th  May  1858, 
Mr.  Bullar  wrote,  ^'  I  am  of  opinion  that  under  the  Fa- 
cility Act,  19  Vict.  c.  69,  s.  2,  and  notwithstanding  sec  7 
of  that  Act,  and  the  Act  of  19  Vict  c  70,  the  land  in 
question  is  liable  to  forfeiture  if  the  line  to  Woodstock, 
and  the  branch  to  the  Biver  St.  Croix,  be  not  completed 
and  in  full  operation  by  2l8t  August  I860." 

In  August  1858  the  Respondent,  being  desirous  to 
purchase  some  A.  shares,  applied  at  the  office  of  the 
company  in  London  for  information.  He  had  a  conver- 
sation with  the  secretary,  which  was  fariously  represented 
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be  no  rival  line,  and  that  the  company  had  an  indefeasible        1^2. 

title  to  the  land  granted  by  the  Government,  did  not  NewBbunb- 

•  11-1  •  WICK  ftnd 

amount  to  misrepresentation,  and  could  not  constitute       Canada 

fraud.     The  case  did  not  at  all  resemble  that  of  Edwards  K^wAy,&c. 

Company 
V.  J\rLeay{d)*,  v. 

But  even  if  there  had  been  any  misrepresentation,  it    ^*^®''^*'» 
was  not  made  under  the  authority  of  the  directors,  and 
consequently  the  company  could  not  be  liable,  Ernest  v. 
Nicholls  (e). 

The  Lords  Justices  did  not  think  the  charge  of  mis- 
representation made  out,  and  yet  they  gave  judgment 
for  the  Plaintiff  on  the  ground  of  what  were  really  no 
more  than  ordinary  errors  or  expressions  of  opinion  in  the 
reports.  What  was  there  stated  was  not  false,  or,  when 
stated,  was  not  known  to  be  false.  If  it  turned  out 
afterwards  to  be  erroneous  that  would  not  furnish  a 
ground  for  rescinding  the  contract. 

#  Then  as  to  costs,  the  Vice-  Chancellor  thought,  that  the 
charge  of  misrepresentation  had  wholly  failed,  and  bo 
dismissed  the  bill,  but  he  dismissed  it  without  costs.  That 
was  wrong. 

Mr.  G.  L.  Russelly  on  the  first  day  of  the  hearing, 
said,  thatuhe  appeared  for  the  Kespondent,  and  suggested 
that  Mr.  Conybeare  appeared  as  his  junior  in  the  cause. 
He  referred  to  Newton  v.  Rickettsia f\  where  a  party 
appeared  as  counsel  at  the  bar  of  this  House. 

The  Lord  Chancellor  (Lord  Westbury):  Certainly. 
But  not  both  as  party  and  counsel.  The  Bespondent 
must  elect  to  argue  in  person  or  not  There  cannot  be  a 
mixture  of  the  two  characters. 


{d)  G.  Cooper's   Rep.  308  ;  («)  6  H.L.Ca8.401. 

2  SwEDBt.  287.  (/)  9  H.  L.  Cas.  262. 
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and  Ingram  v.  Thorp  (Jk)  strongly  confirm  that  doctrine.         1C62. 
Though  the  party  to  whom  the  statements  are  communi-  i^ew  Brcns- 
cated  had  equal  means  of  knowing  the  truth,  that  will  not      ^^^^^ 
be  an  answer^  Reynell  v.  Sprye  (J).     In  Price  v.  Macau*  Railway,  &c. 
lay  (to),  there  was  a  representation  that  property  ad-  ^^ 

vertised  to  be  sold  yielded  a  yearly  rental  of  60  /. ;  the  fact  Corybkabb. 
that  the  continuance  of  that  rental  depended  in  part  on  a 
license  revocable  by  third  parties  was  not  stated,  and  the 
suppression  of  that  fact  was  held  to  release  the  vendor  from 
specific  performance  of  his  contract  of  purchase,  &c.  The 
present  Appellants  had  themselves  been  refused  enforce- 
ment of  a  contract  on  that  very  ground  in  the  New  Bruns- 
wick tfc.  Company  v.  Muggeridge{n).  There  is  little  differ- 
ence between  misrepresentation  and  concealment.  They 
both  lead  and  are  intended  to  lead  to  a  false  impression. 
Wilde  V.  Gibson  {o)  enunciates  the  principle  to  be  ap- 
plied to  cases  of  this  kind,  though  there  the  facts  did  not 
call  for  its  application.  Here,  too,  one  representation  was 
known  to  be  false,  namely,  that  the  company  had  an 
indefeasible  title  to  the  land,  for  the  counsel  consulted 
by  the  directors  had  expressly  given  his  opinion  that  the 
title  was  not  indefeasible.  The  Appellants  were  bound 
to  communicate  that  opinion  when  they  made  a  represen- 
tation to  an  opposite  effect.  [The  Lord  Chancellor :  In 
**  Vendors  and  Purchasers,"  it  is  said  (p),  **  Moral  writers 
insist  that  a  vendor  is  bound,  in  foro  conscientitB,  to  ac- 
quidnt  a  purchaser  with  the  defects  of  the  subject  of  the 
contract,"  and  Cicero  De  Officiis{q)  is  referred  to.  But  the 
learned  author  goes  on  to  say :  ^*  Our  law  does  not  entirely 

{k)  7  Hare,  67.  (n)  1  Dr.  &  Sm.  963. 

(/)  8  Hare,  222.  (o)  1  H.  L.  Cas.  605. 

(m)  2  De  G.  M.  &  Gord.  389.  {p)  p.  1. 

See  Leyland  v.  Illingtoorth^  2  De  {q)  Bk.  III.  c.  13. 
G.  F.  &  Jo.  248. 

VOL.  IX.  3  B 
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Lords  Justices  giving  relief  to  the  Plaintiff  by  setting         1W2. 
aside  an  executed  contract^  and  directing  certain  con-  NewBrunts- 
veyances  consequent  upon  the  contract  to  be  rescinded^     ^^nad*^ 
and  declaring  that  the  company  is  bound  to  take  back  Railway,  &c. 
the  shares  which  had  been  sold  to  the  Plaintiff.  mpany 

The  original  decree  in  this  cause  was  made  by  Vice-  Conybbark. 
Chancellor  Stitart,  dismissing  the  bill,  but  without  costs. 
Ilie  Vice- Chancellor  was  of  opinion  that  no  one  of  the 
charges  contained  in  the  bill  had  been  substantiated. 
The  case,  then,  went  by  appeal  before  the  Lards  Jus^ 
tices,  and  was  heard  at  great  length  and  on  new  evidence. 
From  the  judgment  which  was  given,  it  would  appear  as 
if  the  Lords  Justices  concurred  in  the  conclusion  of  the 
Vice-chancellor  on  all  points  save  two;  on  which  two 
there  is  certainly  no  very  definite  expression  of  opinion 
on  the  part  of  those  learned  judges. 

One  of  those  points  appears  to  be  this;  the  Lords  Justices 
seem  to  have  considered  that  certain  reports,  dated  in  Z>e- 
cember  1857  and  in  July  1858,  had  been  handed  over  by 
the  secretary  of  the  company  to  the  Respondent,  with  a 
representation,  either  direct  or  indirect,  that  those  reports 
contained  an  accurate  statement  of  the  then  existing  con- 
dition of  the  company ;  they  having  been  given  by  the 
secretary  to  the  Respondent  in  September  1858,  about  a 
twelvemonth  after  the  making  of  one  report,  and  three 
months  after  the  making  of  the  other. 

The  other  point  on  which  the  Lords  Justices  also  do 
not  express  anything  like  a  decided  opinion  is  an  alleged 
representation  made  by  the  secretary  of  the  company  to 
the  Plaintiff,  that  the  company  had  an  indefeasible  title 
to  certain  lands  ;  upon  which  the  Lords  Justices^  in  effect, 
say,  that  they  are  unable  to  tell  whether  the  company 
had  a  defeasible  or  an  indefeasible  title,  but  that  they  find 
that  the  company  has  been  advised  by  an  eminent  counsel 

3  b2 
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amountfi  to  this^  that  the  misrepresentations  on  which  the        1862. 
Plaintiff  relies  were  contained  in  the  two  reports  of  -De-   New  Bruns- 
cember  1857  and  July  1858,  given  to  him  by  the  secre-      "q"^^^ 
tary,  to  which  I  have  already  adverted.     The  other  part  Railway,  &c. 
of  the  case  consists  of  a  narrative  of  what  was  said  or  9. 

done  by  the  secretary,  and  what  passed  between  the    Cohybkare. 
secretary  and  himself  on  the  occasion  of  two  distinct  in- 
terviews which  he  had  with  the  secretary  at  the  office. 

In  the  first  place,  with  regard  to  the  reports  that  were 
produced  to  the  Plaintiff  by  the  secretary,  I  certainly  am 
not  at  all  disposed  to  advise  your  Lordships  to  throw  any 
doubt  upon  this  doctrine,  that  if  reports  are  made  to  the 
shareholders  of  a  company  by  their  directors,  and  the 
reports  are  adopted  by  the  shareholders  at  one  of  the 
appointed  meetings  of  the  company,  and  those  reports  are 
afterwards  industriously  circulated,  misrepresentations 
contained  in  those  reports  must  undoubtedly  be  taken, 
after  their  adoption,  to  be  representations  and  statements 
made  with  the  authority  of  the  company,  and  therefore 
binding  on  the  company. 

Neither,  my  lords,  do  I  think  it  would  be  at  all  expe- 
dient to  question  this  conclusion,  that  if  those  reports 
having  been  industriously  circulated  shall  be  clearly 
shown  to  have  been  the  proximate  and  inunediate  cause 
of  shares  having  been  bought  from  the  company  by  any 
individuals,  or  subscribed  for  by  any  individuals,  and  they 
are  proved  to  have  been  untrue,  it  will  be  impossible  con- 
sistently with  the  principles  of  equity  to  permit  the  com- 
pany to  retain  the  benefit  of  that  contract,  and  to  keep 
the  purchase-money  that  has  been  so  pud. 

There  may  be  a  very  different  consideration  applied  to 
the  same  transaction  in  a  Court  of  Law,  and  in  a  Court  of 
Equity,  because  when  an  attempt  is  made  in  a  Court  of 
Law  to  render  a  party  liable  to  damages  for  certain  con- 

3  B  3 
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But,  my  Lords,  it  may  not  be  necessary  to  rest  any        1862. 
decision  of  your  Lordships  upon  such  considerations,  be-  Nbw  Bruns- 
cause  I  will  now  beg  your  attention  to  the  nature  of  the      ^'^nada 
representations  as  alleged  in  the  bill,  and  I  think  that  Railway,  &c. 
you  will  see  that  it  would  be  impossible,  upon  the  most  9. 

accurate  sifting  of  the  allegations  in  the  bill  and  the  evi-   Cohybkarb. 
dence  in  support  of  it,  to  arrive  at  the  conclusion  that 
there  was  any  material  misrepresentation  made  to  the 
Plaintiff  which  induced  him  to  enter  into  the  contract  in 
question. 

My  Lords,  these  representations  are  divided,  as  I  have 
already  said,  into  those  that  are  contained  in  the  reports 
and  those  that  were  involved  in  conversations  with  the 
secretary.  The  representations  contained  in  the  reports^ 
as  stated  by  the  Respondent,  appear  to  be,  first,  a  con- 
clusion that  he  derived  from  one  of  the  reports,  that 
there  were  no  liabilities  of  the  company,  because  the 
Directors  were  in  the  habit  of  paying  for  everything  with 
ready  money. 

Now  that  is  an  interpretation  which  he  puts  upon  a 
particular  passage  in  one  of  the  reports,  a  passage  which, 
it  appears  to  me,  he  has  entirely  misconstrued,  for,  with- 
out entering  into  any  very  accurate  investigation  as  to  the 
meaning  of  the  word  "  liquidation  •*  your  Lordships  will 
at  once  see,  by  referring  to  the  passage  in  the  report,  that 
it  is  utterly  impossible  that  any  man  could  have  under- 
stood it  as  implying  that  the  accounts  were  paid  in  New 
Brunsvnck  every  six  weeks.  The  object  of  the  passage 
is  clearly  this,  to  show  to  the  shareholders  that  the 
amount  of  the  liabilities  of  the  company  for  the  works  in 
New  Brunswick  was  ascertained  every  six  weeks.  And 
in  the  next  line,  after  speaking  of  the  liquidation,  this 
remark  is  made :  *^  So  that  when  the  accounts  are  sent 
to  England  and  settled  there  will  no  longer  be  any  debt" 

3  b4 
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September  1858.      My  Lords^  I  must  here  particularly         18^- 
beg  your  Lordships'  attention  to  the  fact  that  there  is  no   New  Bruns- 
charge  whatever  in  this  Bill  that  when  these  reports       c!uuS.^ 
were  given  to  tiiis  gentieman  they  were  accompanied  by  Railway,  &c. 
any  definite  or  certain  statement  by  the  secretary  that  ^^ 

the  representations  contained  in  those  reports  were  accu-    Contbiubi. 
rate  and  truthful  representations  of  the  then  existing 
state  of  circumstances. 

What  the  Appellants  say  in  answer  to  that  particular 
charge  appears  to  be  true^  namely,  that  in  the  month 
of  December  1857,  when  the  report  was  made  and  issued, 
the  receipts  of  the  line  did  in  reality  exceed  the  working 
expenses.  Therefore,  in  the  absence  of  any  allegation  or 
proof  that  this  gentieman  was  led  distinctly  to  put  futh 
in  that  statement  as  a  statement  repeated  again  in  Sep^ 
tember  1858, 1  cannot  advise  your  Lordships  to  rest  at  all 
upon  that  particular  allegation. 

Then,  my  Lords,  there  is  another  statement  contained 
in  these  reports,  a  general  statement  that  there  was  no 
probability  of  any  rival  line  being  carried  out.  Why, 
my  Lords,  that  is  a  matter  as  to  which  every  individual 
who  hears  such  a  statement  would  of  necessity  under- 
stand that  it  was  a  mere  conclusion  of  general  opinion. 
That  is  not  a  misrepresentation  of  fact,  which  must  exist 
before  you  can  found  upon  it  as  a  titie  to  relief.  I  dis- 
miss that  part  of  the  case,  therefore,  as  something  which, 
whether  it  be  true  or  false  (but  it  is  not  shown  to  be 
false),  would  be  merely  a  speculative  matter  of  opinion, 
constituting  no  ground  whatever  upon  which  a  charge  of 
misrepresentation  can  be  founded. 

My  Lords,  there  appears  another  statement,  which  is 
partiy  matter  of  report  and  partiy  rested  upon  an  alleged 
conversation  with  the  secretary,  namely,  the  statement 
which  the  Respondent  brings  forward  that  he  was  assured 
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by  the  broker  that  he  understood  that  some  of  the  share-        1862. 
holders  refused  to  pay  the  calls^  denying  all  liability^  and   New  Bruh s- 
disputing  the  company's  power  to  enforce  thenu  It  might      ^^f^ 
be  very  true^  therefore,  that  the  Company  at  that  particular  Railway,  &c. 
time  was  under  some  financial  difficulties.    But  there  is  no  ^^ 

case  made  by  the  Bill  that  there  was  either  concealment  Cohtbrarb. 
from  the  Plaintiff  or  misrepresentation  made  to  the  Plain- 
tifir,  so  as  to  enable  him  to  come  here  and  allege  that  he 
was  thereby  induced  in  that  state  of  circumstances  to 
purchase  shares.  The  allegation  in  the  Bill  is  limited 
only  to  the  competency  of  the  capital  for  the  completion 
of  the  line ;  and  the  contrary  to  that  is  not^  as  I  have 
already  observed,  anywhere  alleged. 

There  remains  the  more  important  consideration  on 
which  the  opinion  of  the  Lords  Justices  (given,  never- 
theless, in  the  indefinite  manner  I  have  already  described) 
mainly  appears  to  be  rested.  The  conclusion  at  which 
tbe  learned  Judges  arrived  appears  to  be  this,  that  the 
secretary  having  produced  to  this  gentlemen  certain 
grants  of  lands  which  were  ex  facie  absolute  and  inde- 
feasible, must  be  taken  by  the  production  of  those  grants 
to  have  represented  to  the  Plaintiff  that  the  company  had 
an  indefeasible  title  to  those  lands.  My  Lords,  I  think 
that  may  be  undoubtedly  regarded  as  a  strong  conclusion, 
merely  from  the  circumstance  of  the  production  of  those 
grants.  The  other  part  of  what  passed  appears  to  have 
been  this :  that  there  was  a  certain  Act  of  the  Provincial 
Liegislature  passed  in  the  19th  year  of  Vict.j  which  was, 
in  point  of  fact  produced,  with  other  Acts,  to  the  Plaintiff, 
at  the  time  of  his  first  interview  with  the  secretary  at  the 
oflice  of  the  company,  but  which  Act  was  not  included 
in  a  collection  of  the  Acts  made  by  the  company  an- 
terior to  the  time  of  the  passing  of  that  Act  of  the 
19th  of  Her  Majesty's,  and  which  collection  (to  adopt 
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to  enable  Appellants  to  go  on  with  farther  works.    It  is        1862. 
perfectly  clear^  therefore^  that  this  grant  of  land  was  made  Nkw  Bruh s- 
for  a  consideration^  which^  in  the  view  of  the  Legislature,      Canada 
must  be  taken  to  have  been  already  paid  by  the  Appel-  B^lway,  kc. 
lants,  when  the  Appellants  had  expended  so  much  money  «. 

upon  the  work ;  and  it  would  be  impossible  to  hold,  con-  Conybrarb. 
sistently  with  any  principle  of  ordinary  justice,  that  if  the 
Appellants  should  have  failed  ultimately  to  complete  the 
line,  the  Legislature  would  be  entitled  to  resume  the 
particular  lands  requisite  for  the  construction  of  the  line, 
and  that  the  Legislature  would  be  entitied  to  resume  also 
the  lands  that  had  been  previously  granted  in  considera- 
of  the  price  actually  pud  by  the  Appellants. 

Accordingly,  my  Lords,  the  subsequent  Acts  of  the 
L^islature  must  undoubtedly  be  construed  with  reference 
to  this  broad  principle,  and  this  reasonable  rule  as  to  the 
intention  of  the  Legislature.  And  if  your  Lordships  look 
at  them  with  this  view,  it  is  perfectiy  clear  when  we  come 
to  the  Act  of  the  19th  of  the  Queen,  that  it  intended  to 
repeat  and  preserve  the  original  right  given  by  the  10th 
of  the  Queen  to  resume  the  land  along  the  track  of  the 
railway.  But  by  the  7th  section,  it  confirms  all  those 
grants  of  land  made  by  virtue  of  the  subsequent  Acts  of 
the  Le^slature,  which  were  not  comtemplated,  nor  was 
there  any  power  to  make  them,  at  the  time  when  this 
statute  of  the  10th  Vict,  containing  the  original  power 
to  resume,  was  passed.  I  take  it,  therefore,  to  be  per- 
fectiy clear  that  the  condition  of  resumption  expressed  in 
the  19th  Vict,  is  a  condition  intended  to  repeat  the 
original  proviso  or  condition  contained  in  the  Act  of  the 
10th  Vict,  c.  84. 

Now,  my  Lords,  of  course  in  dealing  with  thb  particular 
matter,  we  deal  with  it  only  upon  the  materials  that  are  pre- 
sented to  us  by  these  contending  parties,  and  any  opinion 
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These  are  all  the  allegations  that  are  to  be  found  in         1862, 
tins  bill ;  and  what  is  more,  independently  of  the  state-   New  Bruns- 

WICK  ftlld 

ments  in  the  bill,  these  representations  which  the  Respon-       Canada 
dent  has  made  with  reference  to  this  case,  appear  to  me  Railway,  &c. 
not  to  be  warranted  as  to  any  conclusion  of  &ct  by  the  evi-  v. 

dence  before  us.     I  am  obliged,  therefore,  to  say  that  I    Co»^^b*^*»- 
cannot,  as  far  as  my  opinion  goes,  hesitate  with  regard  to 
the  decree  that  ought  to  have  been  made  in  this  case. 
I  find  here  the  company  charged  with  fraud  through 
the  medium  of  its  directors,  for  if  any  fraud  has  been 
perpetrated,  it  must  have  been  perpetrated  by  the  direc- 
tors.    If  the  secretary  made  false  representations,  they 
were  either  prompted  or  have  been  ratified  by  the  di- 
rectors.    Yet  the  extraordinary  character  of  the  judg- 
ment which  is  the  subject  of  this  appeal  is  this,  that  the 
Lords  Justices  acquit  the  directors  altogether,  but  find 
an  immaterial  being,  namely,  an  incorporated  company, 
guilty  of  fraud.      My  Lords,  I  think  the  conclusion 
originally  ought  to  have  been  that  there  was  no  ground 
for  imputing  to  the  directors  fraudulent  representation 
or  fraudulent  withholding  of  any  material  fact ;  and  I 
believe  it  to  be  essential  in  the  administration  of  justice, 
that  when  a  charge  is  made  involving  the  imputation  of 
fraudulent  misrepresentation  or  fraudulent  concealment,  if 
that  charge  fails,  it   ought  to  fail  with   the  ordinary' 
penalty  of  the  Court,  directing  the  party  who  makes  it 
without  ground,  to  indemnify  his  antagonist  in  costs. 

I  must,  therefore,  submit  to  your  Lordships,  that  there 
was  no  satisfactory  reason  for  the  Fifee-CAan^Z/i^r  depart- 
ing from  the  true  principle  of  the  Court,  in  dismissing 
this  bill  without  costs.  It  is  undoubtedly  the  wiser 
rule  to  let  the  costs  follow  as  an  incident  to  the  decree. 
If  there  are  grounds  warranting  the  refusal  of  the  relief 
sought  by  the  bill,  it  is  very  difficult  to  see  on  what 
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accuracy  of  the  learned  Judge  who  mainly  pronounced        1862. 
the  judgment  in  the  Court  below,  I  am  very  much  sur-    New  Bruns- 
prised  at  the  principle   as   there  promulgated  by  him.      ^^^^^^^ 
The  charge  (so  far  as  it  is  correctly  stated  in  the  bill)  Hailway,  &c. 
being,  that  the  Plaintiff  had  been  induced  to  enter  into  „, 

this  contract  by  a  fraudulent  representation  that  there  CoNyBBABB. 
was  a  good  title  to  the  land,  whereas  in  fact  there  was  not 
a  good  title;  the  ground  on  which  the  Lords  Justices 
have  proceeded  is  this,  not  that  there  was  not  a  good  title, 
but  that  they  were  not  satisfied  upon  that  subject,  and 
that  therefore  it  was  a  sort  of  doubtful  title  which  would 
warrant  their  interposition.  Now,  I  must  take  the  liberty 
of  saying,  that  however  that  doctrine  would  have  applied 
in  an  executory  contract,  it  is  in  my  mind  totally  inappli- 
cable where  the  contract  is  executed,  and  where  the  Court 
is  asked  to  set  aside  the  contract  upon  the  ground  of 
misrepresentation. 

But  however,  for  the  purpose  of  the  few  observations 
which  I  am  about  to  make,  I  will  assume  that  this  repre- 
Bentation  had  been  established  to  be  a  fraudulent  one  on 
the  part  of  the  directors.  The  question  as  to  the  doctrine 
of  the  Courts,  which  was  in  some  degree  discussed,  I  will 
not  say  called  in  question,  in  the  argument  was  this : — 
"Whether  the  directors  can  be  so  far  considered  as  the  re- 
presentatives of  the  company,  as  that  a  fraud  on  their 
part  should  for  any  purposes  be  deemed  the  fraud  of  the 
company,  and  several  cases  were  referred  to  in  which 
that  doctrine  was  adverted  to ;  two  of  which  were  in  this 
House.  One  of  the  two  before  this  House,  the  case  of  Ran* 
ger  v.  The  Great  JVestem  Railway  Company  (x),  was  a  case 
of  great  notoriety.  It  was  heard  at  great  length  in  the  time 
of  Lord  Cottenham,  and  his  unfortunate  death  having  ren- 
dered all  those  proceedings  abortive,  it  came  afterwards 

{x)  5  H.L.  Cft8.72.8G. 
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last.        to  be  heard  agun,  when  I  ha^ 

Nkw  Bavm-  Great  Seal,  and  it  waa  again  a 

^^^      ^B  ground  on  which  Sangei 

RiiLwir,&o.  sud, anuHUTstodier  thines.  "I 

V.  lent  representations  of  the  con: 

CoKTBuaB.    for  makiiig  a  part  rf  the  line 

upon  terms  very  disadvantag 

upon  which  I  would  not  have 

if  I  had  not  been  so  imposec 

enter  into  the  contract  for  a  p 

b;  being  told  that  the  engii 

point  out  to  me  the  line ;  and  i 

•o  directed  to  point  out  the  1 

me  to  suppose  that  the  soil  wi 

be  infinitely  less  ezpensiTe  to ' 

out  to  be."    Upon  the  evidei 

peared  to  me,  weighing  it  full 

case  wholly  failed  to  be  mad 

been  no  such  fraud  at  all.     I 

to  advise  your  Lordships  up 

law,  but  I  did  then  express  m 

fess  I  still  entertain,  that  if 

acting  by  an  agent,  induces  a 

tract  for  the  benefit  of  the  o 

no  more  repudiate  the  frauduli 

could  repudiate  him,  and  that 

is  bound  by  the  misrepresenta 

The  next  case  that  occurrt 

to  in  the  at^ument,  was  a 

nature.     The  Directors  of  T} 

of  Glasgow  v.  Drew  (y),  raise 

Drew,  the  Defender,  was  indi 

600^,  which  he.  Drew,  had  bo 

(y)  2  H«cq.  (Sc.  J 


CASES  IN  THE  HOUSE  OF  LORDS.  739 

•^  I  am  not  so  indebted  to  you  at  all,  and  whatever  I  did         1B62. 
I  was  induced  to  do  by  your  fraudulent  misrepresenta-    New  Bruns- 
tions,  being  (if  they  were  fraudulent)  misrepresentations      Canada 
of  the  directors  by  whom  this  National  Exchange  Com-  Railway,  &c. 
pany  was  managed.''    When  the  case  was  heard  here  I  p. 

was  assisted  by  Lord  Brougham  and  Lord  St  Leonards,  Conybkabr. 
and  I  came  to  the  conclusion  (that  was  my  own  opinion 
only),  upon  an  investigation  of  the  case,  that  there  was 
no  loan  at  all ;  that  the  money  had  been  advanced  by  the 
directors  out  of  the  funds  of  the  company,  but  not  at  all 
upon  the  terms  of  a  loan,  and  that,  consequently,  there 
was  sufficient  to  show  that  Drew  had  never  been  a  bor- 
rower. But  I  added  this,  that  the  view  of  my  noble  and 
learned  friends  who  heard  the  case  at  the  same  time  with 
myself  being,  that  that  was  a  refined  distinction  not  ap- 
plicable in  that  case,  and  that  there  was  a  loan,  but  that 
it  was  void  on  account  of  the  fraudulent  mode  in  which 
the  party  had  been  induced  to  make  that  loan,  I  did  not 
think  that  I  should  be  doing  justice  if  I  were  not  to  say 
that  I  adhered  to  the  opinion  that  I  expressed  in  the 
case  of  Ranger  v.  The  Great  Western  Railway  Company, 
and  that  if  Drew  had  been  induced  to  borrow  the  money 
by  that  which  could  be  called  a  fraudulent  representa- 
tion on  the  part  of  those  through  whom  the  negotiation 
proceeded,  namely,  the  directors,  that  was  a  fraud  that 
would  bind  the  company. 

My  Lords,  to  that  opinion  I  entirely  adhere,  and  I 
think  it  would  have  been  applicable  in  this  case  if  it  had 
been  proved  that  there  had  been  a  fraudulent  repre- 
sentation or  concealment  by  the  directors,  in  order  to 
induce  Mr.  Conybeare  to  purchase,  not  shares  in  the 
market  (that  Is  a  very  different  thing),  but  shares  be- 
longing to  the  company,  namely,  forfeited  shares,  if  the 
directors,  or  the  secretary  acting  for  them,  had  fraudu- 

3  c  2 
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the  Bespondenty  in  consequence  of  the  mode  in  which  the        18^« 
case  has  been  presented  by  the  Bespondent's  bilL     He  Nbw  fiRciis- 
seeks  to  rescind  a  contract  which  he  has  entered  into  for      c^lnaSt 
the  purchase  of  shares  in  a  company,  upon  the  ground  of  Hailwat,  &c. 
fraud  and  misrepresentation.     It  might  be  thought  not  9. 

very  difficult  to  state  a  case  of  that  description  with  clear-  Cokybkar*. 
ness  and  precision ;  but  instead  of  a  simple  statement  of 
facts  and  circumstances,  the  bill  presents  to  us  a  confused 
mixture  of  narrative  and  argument,  in  the  midst  of  which 
it  is  very  often  extremely  difficult  to  discover  what  is  the 
exact  misrepresentation  upon  which  the  Respondent  means 
to  rely.  And  he  sums  up  the  whole  of  his  statement 
with  this  vague  representation:  he  charges,  ''that  the 
Defendants,  other  than  the  company,  have  both  by  letter 
and  by  word  of  mouth,  admitted  to  each  other  and  to 
other  persons,  the  truth  of  the  statements  and  charges  in 
the  Plaintiff's  bilL"  When  he  does  condescend  to  a  little 
more  particularity  of  statement,  he  leaves  us  in  doubt 
whether  he  means  to  ascribe  the  misrepresentations  to  the 
secretary,  or  whether  they  are  contained  in  the  reports  of 
the  Directors. 

In  dealing  with  these  charges  as  presented,  your  Lord- 
ships must,  in  the  first  place,  dismiss  one  which  is  stated  in 
the  bill,  wherein  the  Respondent  charges  that  the  solicitors 
or  secretary  stated  that  the  A.  shares  were  entitled  at  all 
events  to  the  6  /.  per  centum  preferential  dividends  out 
of  the  profits  of  the  said  company,  because  that  state- 
ment if  made  at  all,  was  made  at  a  Board  meeting  held 
either  in  December  1858,  or  in  January  1859  (for  he  does 
not  tell  us  which),  and  that  was  after  the  time  at  which 
he  purchased  his  shares ;  and  therefore,  undoubtedly,  that 
must  be  entirely  out  of  the  case. 

With  respect  to  the  only  debateable  ground,  the  ques- 
tion of  the  title  to  the  lands,  I  find  it  extremely  difficult 

3  c3 
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doubtful  one,  to  communicate  that  to  the  Beepondent.   If        1862. 
the  Appellants  had  withheld  intentionally  from  the  Res-   Nxw  Bruns- 
pondent  the  Act  of  the  19  Vict,  upon  which  the  doubt     ^^/°^ 
as  to  the  title  arises^  then  I  think  it  would  have  been  a  Railway,  &c. 
very  undue  and  improper  concealment  not  to  communi-  ^^ 

cate  to  him  the   fact,  that  Mr.  Bullar  had  given  an    Conybearb. 
opinion  that  the  title  was  a  doubtful  one.     And  the  omis- 
sion of  the  1 9th  Vict,  from  the  pamphlet  given  to  the  Bes- 
pondenty  and  the  concealment  of  the  opinion  of  Mr.  BuU 
lavj  taken  together,  might  have  made  out  agidnst  the 
Appellants  a  case  of  concealment.     But  it  is  quite  clear 
that  the  circumstance  of  the  delivery  of  that  copy  of  the 
Acts,  with  the  omission  of  the  19th  Vict,  was  not  an  in- 
tentional concealment.   It  is  not  imputed  to  the  Appellants 
even  by  the  Bespondent  himself  in  his  bill,  that  they 
did  intend  to  conceal  that  part  of  their  title.     It  was  im- 
possible that  they  could  have  intended  it.     He  must  have 
known  that  there  were  other  Acts;  and,  therefore,  the 
question  really  comes  to  this,  whether  if  the  case  is  put, 
as  it  must  be  put,  on  the  ground  of  concealment,  it  can 
be  competent  for  the  Bespondent  to  complain  that  the 
Appellants  deceived  him,  when  he  had  not  merely,  as  it 
appears  to  me,  the  means  of  knowledge  in  his  power,  but 
he  must  have  had  actual  knowledge  of  the  very  circum- 
stance to  the  omission  of  which  he  attributes  his  having 
been  misled  into  this  contract.      Because,  as  was  ob- 
served by  my  noble  and  learned  friend  on  the  woolsack, 
before  the  shares  were  given  to  the  Bespondent  he  must 
have  read  the  articles  of  association,  and  the  articles  of 
association  contained  a  recital  of  the  whole  of  the  title  of 
the  Appellants  to  these  lands,  including  the  omitted  Act 
of  the  19th  Victy  c.  69.     It  is  impossible,. as  it  appears 
to  me,  under  these  circumstances,  that  the  Bespondent 
can  properly  and  justly  complain  that  there  has  been  an 
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St  AndretD^B  and  Quebec  Railway  Company  depend  upon         1862. 
four  Acts  of  the  Colonial  Legislature  of  the  10th,  llth.   New  Bruns- 
12th,  and  19th  of  the  Queen.     Under  the  10th  Vict,  cer-      "q^^^^ 
tain  portions  of  Crown  lands  were  to  be  granted  for  the  Railway,  &c. 
railway  track  and  depots ;  what  is  called  the  belt  of  land  ^^ 

for  the  construction  of  the  railroad  ;  and  then  it  is  pro-  Cowtbeabk. 
vided,  that  if  part  of  the  railroad  (that  is  the  part  between 
SL  Andrew*8  and  fVoodstock)  was  not  completed  and  in 
full  operation  within  the  space  of  10  years,  "  all  and  every 
the  grants  of  land  and  the  rights  and  privileges  con- 
ferred by  this  Act  shall  be  utterly  null  and  void,  and 
the  land  and  privileges  shall  revert  to  and  revest  in  Her 
Majesty  as  fully  as  if  no  grant  had  been  made.''  And 
then  by  the  4th  section,  for  the  encouragement  of  the 
undertaking  it  is  enacted,  "  That  on  the  completion  of  the 
said  part  of  the  contemplated  railroad"  (which  means  of 
course,  the  part  between  St.  Andrew^s  and  Woodstock) 
**  it  shall  be  lawful  for  the  company,  at  their  own  proper 
costs  and  charges,"  (and  so  on),  to  choose  and  select 
20,000  acres  of  land  which  are  to  be  granted  to  them. 

There  can  be  no  doubt  (and  it  is  necessary  to  dwell  a 
little  upon  this)  that  under  this  10th  Vict.,  c  84,  these 
grants  of  the  20,000  acres  of  land  were  to  be  absolute  and 
indefeasible  grants;  because  they  were  not  to  be  made 
until  the  railway  was  completed  between  St.  Andrew*QBSid 
Woodstocky  and  the  other  grants  which  were  to  become 
void  were  only  to  become  void  in  the  event  of  that 
part  of  the  railroad  not  being  completed. 

Then  under  the  11  Vict,  there  are  farther  benefits 
granted  with  regard  to  allotments  of  land  on  each  side  of 
the  line  still  to  be  made  on  the  completion  of  the  said 
part  of  the  said  contemplated  railway,  and  which  are 
clearly,  therefore,  to  be  absolute  and  indefeasible  grants. 

That  was  the  state  of  things  when  the  12  Vict,  was 
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18S2.        passed.    The  Appellanta  w 
NewDrchs-   of  lands,  wlkich  might  he 
*C«*'Sf     *<*  complete  the  line  withii 
IUiLWAT,&e.  were  absolute  and  indefei 
"  ,,  pletioQ  of  the  line.      Then 
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to  receive  10,000  acres.  Aj 
additional  10,0002.  an  addi 
Observe,  it  was  "  for  the  | 
undertaking."  This  grant 
grant  which  was  to  have  I 
Acts,  and  which  was  only  to 
of  the  line,  but  when  madn 
and  indefeasible.  And,  tht 
that  this  being  substituted  a 
at  all  events  it  would  be 
as  the  former  grant  for  whi 
substitute  it.  It  would  be 
out  money  upon  the  line,  il 
taking  were  told  that  they 
expenditure,  conditional  g 
would  be  deprived,  aupposi 
line  vrithin  the  specified  tii 
That  being  the  state  of  t 
of  the  Legislature  upon  w 
arise,  was  passed.  It  recit< 
12th  Vict,  that  grants  ol 
recited  Acta,  or  some  of  i 
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pany>  and  it  enlarges  the  time  for  the  completion  of  the        1862. 
railway  to  four  years  from  the  time  of  the  Act  coming  New  Bruns- 
into  operation,  when,  if  the  line  is  not  completed,  **  all     ^^^^ 
and  every  the  grants  of  land,  and  the  rights  and  privi-  Railway,  &c. 
leges  conferred  by  "  the  several  facility  Acts,  are  to  be  ^. 

"  utterly  null  and  void,  and  the  land  and  privileges  **  to  Coicybkarb. 
revert  to  the  Crown,  Then  it  recites  the  facility  Act 
(as  it  is  called)  of  the  12th  of  the  Queen,  enlarging  the 
time  for  the  completion  of  the  railroad.  And  then,  imme- 
diately following  upon  that,  is  the  7th  section,  upon  which 
the  doubt  is  said  to  arise.  *'  The  several  grants  and  ap- 
propriations of  Crown  lands  respectively  made  to  or  for 
the  benefit  of  the  company  are  by  this  Act  confirmed^ 
and  shall  be  valid  and  efiectual  to  all  intents  and  purposes 
whatsoever."  Now,  it  is  quite  clear,  that  that  section 
can  have  no  other  reference  than  to  the  grants  that  were 
made  under  the  12th  of  the  Queen. 

But  then  it  may  be  said.  Well,  but  if  those  grants 
were  absolute  and  indefeasible,  why  should  you  require 
any  section  in  this  Act  of  the  19th  Vict  to  render  them 
valid  and  efiectual  to  all  intents  and  purposes  ?  I  have 
no  doubt  at  all  that,  without  that  section,  those  grants 
which  had  been  previously  made  to  the  St  Andreuf%  and 
Quebec  B^lway  Company  would  have  been  absolute  and 
indefeasible  grants.  But  it  seemed  to  be  thought  that 
the  general  words  of  the  second  section  annulling  the 
grants  if  the  line  should  not  be  completed  within  four 
years  were  sufficiently  large  to  embrace  those  grants 
which  had  been  made  as  an  encouragement  to  the  under- 
taking, and  therefore  this  seventh  section  was  introduced 
out  of  abundant  caution  to  render  those  grants  clearly 
Talid  and  efiectual  to  all  intents  and  purposes.  And 
some  stress  may  be  laid  upon  the  expression  that  we  find 
in  the  seventh  section.     The  second  section  has  described 
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of  the  Appellants,  still  his  case  must  fail,  because  he  can-        1^2. 
not  show  that  there  has  been  any  misrepresentation  or   New  Bruno- 
improper  concealment  ^an-/^ 

I  only  wish  farther  to  say  one  word  with  regard  to  Railway,  &c. 
what  has  fallen  from  my  noble  and  learned  friend  near  ^, 

me  upon  the  subject  of  the  decisions  which  have  taken  Contbbabk, 
place  as  to  representations  made  by  directors  or  officers 
of  a  company  binding  the  company.  Upon  the  question 
how  far  the  conversations  which  are  said  to  have  taken 
place  at  the  interview  between  the  Respondent  and  the 
secretary  before  he  thought  of  taking  these  shares  can 
be  considered,  under  any  circumstances,  to  be  binding 
upon  the  Appellants  so  as  to  enable  the  Respondent,  as 
against  them,  to  rescind  the  contract,  I  do  not  think  it  at 
all  necessary  to  express  any  opinion.  But  with  regard 
to  what^my  noble  and  learned  friend  has  said,  I  think 
there  will  be  found  a  very  important  distinction,  which 
perhaps  may  reconcile  all  the  cases  between  contracts 
which  have  been  entered  into  with  companies,  through 
directors,  for  shares  belonging  to  the  company,  and  trans- 
actions which  have  been  entered  into  by  individual 
shareholders  as  between  themselves  and  others.  It  may 
be  that  any  fraud  or  misrepresentation  on  the  part  of 
directors,  in  dealing  with  shares  in  their  company,  may 
not  make  that  company  liable  for  the  deceit  and  fraud  of 
its  agents,  but  yet  may  prevent  it  from  deriving  any 
benefit  through  holding  to  his  contract  any  person 
who,  through  the  fraudulent  misrepresentations  of  the 
company's  agents,  has  been  induced  to  become  the  pur- 
chaser of  shares.  But  important  considerations  will  still 
arise  where  the  misrepresentations  are  said  to  be  con- 
tained in  reports  or  balance  sheets  which,  though  intended 
for  shareholders  only,  have  been  published  to  the  world 
at  large. 
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ACCOUNTS,    See  Svccnaov  Duty. 

ACQUIESCENCE.     See  Limitation8»  Statutb  of.     Renbwabu 
Leases. 

Where  a  lease,  renewable  for  ever,  had  expired  by  the  dropping 
of  the  livesy  so  that,  in  fact,  only  a  tenancy  from  year  to  year 
exbted,  bat  the  owner  in  fee  of  the  lands,  the  tenants,  and 
their  sub-tenants,  had  all  been  acting  for  years  on  the  terms 
of  the  lease,  which  was  at  length  duly  renewed  : 

Held,  that  no  one  of  them  could  subsequently  set  up,  in  equity, 
claims  adrerse  to  the  several  characters  they  bore  under  sueh 
lease  and  the  sub-lease. — ArMold  v.  Sculiy^  360. 

It  is  not  in  the  power  of  a  tenant,  by  any  act  of  his  own,  to 
alter  the  relation  in  which  he  stands  to  his  landlord. — Id.  ib. 

ACTION.    /S'es  Defamation. 

Though  a  case  is  of  first  impression  if  it  shows  a  concurrence  of 
loss,  and  damage  from  the  act  complained  of,  the  action  will 
be  maintainable. — lynch  v.  Knight,  677* 

ADVANCES.    iS;96  MoBTOAOE.    Ship. 

AGREEMENT,  MEMORANDUM  OF.     ^S^Cokpamt*     Mort- 
OAOB.    Practice,  1. 
One  paper  referring  to  another,  in  which  the  terms  of  an  agree- 
ment are  stated,  will  constitute  a  contract  sufficient)|r  executed 
according  to  the  provisions  of  the  Statutes  of  Frauds ;  but 
where  the  first  paper  was  in  these  words,  '*  I  agree  to  let  the 
premises  in  G,  Z.,  containing  three  stables,  &c.  for  the  same 
rent  and  subject  to  the  same  conditions  that  I  hold  them 
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3.  An  Order  in  Chancery  made  on  petition  constituting  a  gnnrdian 

for  an  infant,  makes  that  infant  a  ward  of  Court.—- «Slftfarf  v. 
Bute  {Marquis)y  440. 

4.  The  lx)rd  Chancellor^  though  •*  Chancellor  of  Great  Britain^** 

has  only  certain  statutory  powers  in  Scotland^  which  are  not 
of  a  judicial  nature. — Id,  ib, 

5.  The  48  Geo,  3,  c  151,  s.  15,  applies  to  judgments  and  orders  in 

regular  suits,  and  not  to  orders  made  with  respect  to  the 
custody  of  infants.  The  latter  kind  of  order  may  be  made 
either  on  a  bill  or  petition. — Id.  ib, 

6.  SemblUy  that  every  order  respecting  the  custody  of  an  infant, 

whether  granting  or  refusing  the  petition  as  to  its  custody,  is 
to  be  treated  as  a  final  judgment,  and  therefore  subject  to 
appeal. — Id,  ib, 

7.  A.  was  the  son  of  a  person  who  was  at  once  a  Peer  of  the 

United  Kingdom^  and  a  Peer  of  Scotland,  A,  was  bom  in 
September  1847.  ^.'s  fother  had  estates  in  both  countries^ 
and  resided  at  intervals  in  both.  lie  died  in  England,  in 
March  1848.  A,^s  mother  was,  in  May  1848,  appointed  by 
the  Court  of  Chancery  his  guardian,  and  A*8  uncle  (the  heir 
presumptive  to  the  title)  was  appointed  Tutor  at  Law  in 
tScotland,  This  appointment  gave  him  no  right  to  the  custody 
of  the  infant's  person,  but  only  conferred  on  him  the  manage- 
ment of  the  property  till  the  infant  should  become  14  yean 
of  age.  A*s  mother  died  in  Scotland  in  December  1859.  By 
the  will  of  the  mother,  S,  and  M.  were  appointed  guardians, 
and  that  appointment  was  confirmed  by  the  Vice  Chancel- 
lor, by  whom  a  scheme  for  the  infant's  education  was  pre- 
pared and  approved  of.  A,  was  then  in  Scotland,  under  the 
personal  care  of  M,  She  promised  to  bring  him  to  England 
to  be  educated,  as  S.  proposed,  in  accordance  with  the  scheme 
of  the  Court  of  Chancery.  She  brought  him  to  London,  but 
in  consequence  of  disagreements  between  herself  and  S,,  sud- 
<lenly  carried  him  back  to  Scotland,  Proceedings  in  the  Court 
of  Session  were  instituted,  to  compel  her  to  give  up  the  cus- 
tody of  the  infant  to  S, ;  but  though  the  Court  of  Chancery 
had,  on  the  application  of  S,,  directed  that  he  should  be 
brought  back  to  England  to  be  educated,  the  Court  of  Session 
pronounced  an  interlocutor,  postponing  the  case  for  nearly 
four  months,  and  afterwards  two  other  interlocutors  inter- 
dicting anybody  whatever  from  taking  the  infant,  *'  a  domi- 
VOL.  IX.  3  D 
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sufficient  to  warrant  the  Court  to  interfere  with  regard  to 
such  a  contract. — New  Brunswick^  tSfc,  Company  y.  ConyhearCy 
7H. 

A, J  in  September  1858,  was  desirous  of  purchasing  shares  in  a 
company  for  making  a  colonial  railway,  and  applied  at  its 
offices  for  information  on  the  subject.  The  Secretary  gave 
him  certain  reports  issued  by  authority  of  the  directors.  In 
one  of  them  was  this  passage,  '*  The  system  of  payment 
adopted  in  the  province  involves  the  liquidation  of  every  claim 
once  in  six  weeks ;  so  that  when  the  certificate  of  the  en- 
gineer, and  the  accounts  forwarded  by  the  manager  are  settled, 
the  capital  account  is  virtually  closed  up  at  that  time."  In 
fact  thei  accounts  were  made  up  once  in  six  weeks,  but  not 
discharged : 

A  report  which  had  been  made  in  18579  stated  that  the  income 
from  traffic  exceeded  the  expenditure.  This  report  was  also 
handed  to  him : 

Several  colonial  Acts  were  passed,  making  grants  of  land  to  the 
company,  all  of  which  grants  were  to  be  dependent  on  the 
completion  of  the  railway  within  a  given  time.  One  of  the 
reports  declared  that  the  information  given  to  the  directors 
left  them  no  doubt  of  completing  the  line  within  the  time 
stipulated.  The  line,-  in  fact,  could  not  be,  and  was  not  com- 
pleted within  the  time : 

One  of  the  Acts  contained  a  direct  divesting  clause  as  to  any 
grants  of  land  if  the  railway  should  not  be  completed  before 
A  certain  time  : 

The  opinion  of  a  barrister  in  England  had  been  taken  on  this 
Act,  and  he  stated,  that  the  land  in  question  was  liable  to  for- 
feiture if  the  railway  should  not  be  completed  within  the  time : 

A  bound-up  copy  of  all  the  Acts  was  put  into  A.^s  hands  when 
he  was  making  the  inquiries,  but  he  had  not  time  to  read  them 
at  the  office.  The  various  Acts,  with  the  exception  of  the 
one  which  contained  the  divesting  clause,  were  given  to  him 
to  take  away.  He  had  the  copy  of  the  Act  of  Association, 
which  recited  fully  every  one  of  the  Acts.  He  was  not 
informed  of  the  barrister's  opinion.  He  afterwards  became  a 
shareholder  in  the  belief,  as  he  alleged,  that  the  accounts 
were  balanced,  and  paid  every  six  weeks,  and  that  the  title  to 
the  land  grants  was  indefeasible : 

Held,  affirming  a  decision  of  Vice  Chancellor  Stuart^  and  re- 
versing a  decbion  of  the  Lords  Justices,  that  on  these  facts 
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tive  of  C.  then  asserted  a  claim  to  the  whole  property,  and  re- 
fused to  pay  the  rent  of  40/.,  and  E.  did  not  take  any  steps  to 
enforce  its  payment.  In  1835,  the  representative  of  C.  ob- 
tained a  renewal  of  the  lease  of  1699.  In  1854,  he  became 
party  to  a  proceeding  in  the  Incumbered  Estates  Court,  and 
from  what  occurred  there,  E.  became  acquainted  with  facts 
which  induced  him,  in  1856,  to  file  a  bill  to  have  the  fp'antee 
of  the  renewal  lease  declared  a  trustee  for  him  as  to  one  un- 
divided fourth  part  of  the  estate  comprised  in  that  lease : 
Held,  that  E,  was  entitled  in  equity  to  this  relief,  but  consider- 
ing his  delay  in  enforcing  his  rights,  the  decree  was  ordered  to 
be  made  without  costs. — Archbold  v.  Scully^  360. 

4.  Where  the  autograph  will  of  an  illiterate  man  occasioned  by  the 

language  used  in  it  the  difficulty  of  construction,  the  costs 
were  ordered  to  come  out  of  the  estate. — Hall  v.  Warren, 
420. 

5.  Costs  in  a  suit  where  there  had  been   conflicting  claims  of 

jurisdiction  between  the  Court  of  Chancery  and  the  Court  of 
Session,  were  ordered  to  come  out  of  the  estate. — Stuart  v. 
Bute  (Marquie)y  440. 

6.  Costs  of  appeal  ordered  to  be  added  to  a  mortgage  security.-*— 

Eyrev.  McDowell,  619. 

7.  Where  parties  charge  fraud  and  fail  upon  that  charge,  the  biU 

ought  to  be  dismissed  with  costs. — New  Brunswicl,  ^c.  Com- 
pany V.  Conybeare,  711. 

COUNSEL.    See  Peactice,  8. 

COURT  OF  SESSION.    See  Chancery.    Iitpant. 

COVENANT.    See  Ship. 

The  grantee,  by  deed  of  settlement  on  marriage,  of  an  annuity 
charged  upon  certain  lands,  in  which  deed  the  grantor  declares 
himself  entitled  in  fee  simple  to  the  lands  charged,  may  treat 
such  declaration  as  a  covenant ;  and,  on  its  afterwards  appear- 
ing that  the  grantor  had  really  only  a  life  estate  (there  being 
no  fraud),  may  proceed  against  his  estate  to  obtain  payment 
of  the  arrears  of  this  annuity. — Monypenny  v.  Monypenmy^ 
114. 

P.  3/.,  the  uncle  of  a  person  about  to  marry,  became  a  party  to 
the  marriage  settlement,  which  recited  that  he  proposed  and 
agreed  to  secure  to  the  intended  wife,  in  case  she  should  sur- 
vive him,  an  annuity  to  be  payable  out  of  the  manors  men- 
tioned in  the  settlement,  ^^  of  or  to  which  he  is  seised  or  en- 
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visions  of  that  statute,  to  give  a  priority  to  the  decree  over  the 
equitable  mortgage  to  E. — Ejfre  v.  McDowell^  619. 
A  registered  judgment  under  the  provisions  of  the  3  &  4  Vict, 
c.  105  (Ir.),  and  the  13  &  14  r«c^c.29  (Ir.),  only  affects  such 
property  as  the  debtor  at  the  time  of  the  judgment  lawfully 
possessed  as  of  his  own  right,  and  o^er  which  he  had  the 
power  of  disposition,  and  therefore  does  not  displace  the  in- 
terest of  a  previous  equitable  mortgagee. — Id.  ib, 

M^Auley  v.  Clarendon^  Dru.  Cas.  Temp.  Nap.  433,  approved  of.— 
Id.ib. 

In  Be  Hamilton,  9  Ir.  Ch.  Rep.  (N.S.)  512,  dissented  from.— 
Id.ib. 

DEEDS.  See  Judgment.  Power.  Reoistuy  Acts.  Succession 
Duty. 
A  deed  reserving  a  power  was  executed  in  1841.  A  deed 
exercising  the  power  thus  reserved  was  executed  in  1850. 
These  deeds,  though  executed  at  an  interval  of  nine  years  from 
each  other,  must  be  treated  as  constituting  but  one  disposition, 
Braybraoke  (Lord)  v.  The  Attortiey-Gefieraly  150. 

DEFAMATION. 

Qu.  whether  a  wife  can  maintain  an  action  against  a  third  person 
for  words  occasioning  to  her  the  loss  of  the  consortium  of  the 
husband  ? 

Per  Lord  Campbell  (Lord  Chancellor) :  She  can. — Lynch  v. 
Knight,  577. 

If  she  can,  the  words  must  be  such  that  from  them  the  loss  of 
the  consortium  follows  as  a  natural  and  reasonable  consequence. 
Dub.  Lord  VVensleydale. — Id.  ib. 

Where  therefore  a  wife  (her  husband  being  joined  for  confor- 
mity as  a  Plaintiff)  brought  an  action  to  recover  damages 
from  A,  for  slander  uttered  by  him  to  her  husband,  imputing 
to  her  that  she  had  been  almost  seduced  by  B.  before  her 
marriage,  and  that  her  husband  ought  not  to  let  B.  visit  at 
his  house,  and  the  ground  of  special  damage  alleged  was,  that 
in  consequence  of  the  slander  the  husband  forced  her  to  leave 
bis  house  and  return  to  her  f&ther,  whereby  she  lost  the  eon- 
sortium  of  her  husband  : 

Held,  that  the  cause  of  complaint  thus  set  forth  would  not 
sustain  the  action,  for  that  the  alleged  ground  of  special  da- 
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tive  of  C.  then  asserted  a  claim  to  the  whole  property,  and  re- 
fused to  pay  the  rent  of  40/.,  and  E,  did  not  take  any  steps  to 
enforce  its  payment.  In  1835,  the  representative  of  C.  ob- 
tained a  renewal  of  the  lease  of  1699.  In  1854,  he  became 
party  to  a  proceeding  in  the  Incumbered  Estates  Court,  and 
from  what  occurred  there,  E,  became  acquainted  with  facts 
which  induced  him,  in  1856,  to  file  a  bill  to  have  the  fp'antee 
of  the  renewal  lease  declared  a  trustee  for  him  as  to  one  un- 
divided fourth  part  of  the  estate  comprised  in  that  lease : 
Held,  that  E,  was  entitled  in  equity  to  this  relief,  but  consider- 
ing his  delay  in  enforcing  his  rights,  the  decree  was  ordered  to 
be  made  without  costs. — ArchJbold  v.  Scully ^  860. 

4.  Where  the  autograph  will  of  an  illiterate  man  occasioned  by  the 

language  used  in  it  the  difficulty  of  construction,  the  costs 
were  ordered  to  come  out  of  the  estate. — Hali  v.  Warren^ 
420. 

5.  Costs  in  a  suit  where  there  had  been   conflicting  claims  of 

jurisdiction  between  the  Court  of  Chancery  and  the  Court  of 
Session,  were  ordered  to  come  out  of  the  estate. — Stuart  v. 
Bute  {Marquis) y  440. 

6.  Costs  of  appeal  ordered  to  be  added  to  a  mortgage  security.-*— 

EyreY.  McDowell^  619. 

7.  Where  parties  charge  fraud  and  fail  upon  that  charge,  the  biU 

ought  to  be  dismissed  with  costs. — New  Brurmnciy  ^c,  Com- 
pany V.  Canybeare,  711. 

COUNSEL.    See  FRAcncEy  S. 

COURT  OF  SESSION.    See  Chancery.    Iitpant. 

COVENANT.    SeeSmF. 

The  grantee,  by  deed  of  settlement  on  marriage,  of  an  annuity 
charged  upon  certain  lands,  in  which  deed  the  grantor  declares 
himself  entitled  in  fee  simple  to  the  lands  charged,  may  treat 
such  declaration  as  a  covenant ;  and,  on  its  afterwards  appear- 
ing that  the  grantor  had  really  only  a  life  estate  (there  being 
no  fraud),  may  proceed  against  his  estate  to  obtain  payment 
of  the  arrears  of  this  annuity. — Monypenny  v.  Monypenmy^ 
114. 

P.  Jf.,  the  uncle  of  a  peivon  about  to  marry,  became  a  party  to 
the  marriage  settlement,  which  recited  that  he  proposed  and 
agreed  to  secure  to  the  intended  wife,  in  case  she  should  sur- 
vive him,  an  annuity  to  be  payable  out  of  the  manors  men- 
tioned in  the  settlement,  ^^  of  or  to  which  he  is  seised  or  en- 
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visions  of  that  statute,  to  give  a  priority  to  the  decree  over  the 
equitable  mortgage  to  E. — Ejfre  v.  McDowell^  619. 
A  registered  judgment  under  the  provisions  of  the  3  &  4  Vict, 
c.  105  (Ir.),  and  the  13  &  14  Vict,  c.29  (Jr.),  only  affectssuch 
property  as  the  debtor  at  the  time  of  the  judgment  lawfully 
possessed  as  of  his  own  right,  and  o^er  which  he  had  the 
power  of  disposition,  and  therefore  does  not  displace  the  in- 
terest of  a  previous  equitable  mortgagee. — Id,  ib, 

J^PAuley  V.  Clarendon^  Dru.  Cas.  Temp.  Nap.  433,  approved  of.— 
Id.ib. 

In  Be  Hamilton,  9  Ir.  Ch.  Rep.  (N.S.)  512,  dissented  from.— 
Id.ib. 

DEEDS.    See  Judgment.    Power.    Reoistiiy  Acts.     Succession 

DUTT. 

A  deed  reserving  a  power  was  executed  in  1841.  A  deed 
exercising  the  power  thus  reserved  was  executed  in  1860. 
These  deeds,  though  executed  at  an  interval  of  nine  years  from 
each  other,  must  be  treated  as  constituting  but  one  disposition, 
Braybrooke  (Lord)  v.  The  Attornejf-Generaly  150. 

DEFAMATION. 

Qu.  whether  a  wife  can  maintain  an  action  against  a  third  person 
for  words  occasioning  to  her  tlie  loss  of  the  consortium  of  the 
husband  ? 

Per  Lord  Campbell  (Lord  Chancellor) :  She  can. — Lynch  r. 
Knight,  577. 

If  she  can,  the  words  must  be  such  that  from  them  the  loss  of 
the  consortium  follows  as  a  natural  and  reasonable  consequence. 
Dub.  Lord  Wensleydale. — Id.  ib. 

AV here  therefore  a  wife  (her  husband  being  joined  for  confor- 
mity as  a  Plaintiff)  brought  an  action  to  recover  damages 
from  A .  for  slander  uttered  by  him  to  her  husband,  imputing 
to  her  that  she  had  been  almost  seduced  by  li.  before  her 
marriage,  and  that  her  husband  ought  not  to  let  B.  visit  at 
his  house,  and  the  ground  of  special  damage  alleged  was,  that 
in  consequence  of  the  slander  the  husband  forced  her  to  leave 
his  house  and  return  to  her  f&ther,  Avhereby  she  lost  the  con- 
aortium  of  her  husband  : 

Held,  that  the  cause  of  complaint  thus  set  forth  would  not 
sustain  the  action,  for  that  the  alleged  ground  of  special  da- 
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ELECTION.    See  Practice,  8.    Rent-chabob. 

EQUITABLE  MORTGAGE.    See  Mortoaob.  Registration   of 

Deeds. 
ERROR.    See  Practice,  1. 

EVIDENCE. 

The  rule  of  eyidence  in  pedig^ree  cases  has  not  been  relaxed  of 
late  years. — Attomey-Oeneral  v.  Kohler^  664. 

EXCHEQUER  CHAMBER.    See  Practice,  1. 

FAMILY  ARRANGEMENT,    See  WIL^  3. 

FOREIGN  JURISDICTION.    See  Chancery. 

FOREIGN  LAW.    See  Marriage. 

FORFEITURE.    See  Copthold  Custom.    Renewable  Leases. 

FRAUD.    See  Company.    Mortgage,  3. 

FRAUDS,  STATUTE  OF.    See  Agreement.    Power,  4.    Prao- 

TICB. 

FREIGHT.    See  Ship. 

GIFT  OVER.    See  Will,  7,  8. 

«  GOD'S  LAW."    See  Marriage. 

GOODS.    See  Pleading.    Railway. 

GUARANTIE.    See  Mortgage. 

GUARDIAN.    See  Chancery.    Infant.    Ward  of  Court. 

HEADINGS  OF  CLAUSES. 

The  Lands  Clauses  Consolidation  Act,  1845,  is  divided  into  diffe- 
rent subjects  by  headings,  which  are  accompanied  by  corre- 
sponding words  in  the  margin.  Thus  there  is  a  divinon 
marked  in  the  margin  by  the  words  '*  Intersected  lands."  In 
the  body  of  the  statute  is  a  line  containing  these  words  as  a 
heading :  '*  And  with  respect  to  small  portions  of  intersected 
land,  be  it  enacted,  as  follows."  Then  come  two  sections,  the 
first  of  which  (the  Odd)  begins  thus  :  ^'  If  any  lands  not  being 
situate  in  a  town,"  &c.  The  second  of  the  two  sections  (the 
94th)  liegins,  ''  If  any  tueh  land  shall  be  so  cut  through  and 
divided :"  &c. 
Held,  that  the  word  tuch  in  the  94th  section  is  not  confined  to 
*'  lands  not  being  situate  in  a  town,"  as  described  in  the  Odd 
flection,  but  applies  to  the  words  in  the  general  heading,  ^'smaU 
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the  principal  to  the  next  of  kin,  and  the  claimants  having 
satisfactorily  established  their  title  to  that  character,  the  lia- 
bility to  pay  interest  followed,  as  of  course,  on  the  liability  to 
pay  principal. — The  Attorney-General  v.  K'ohlery  654. 

4.  il.,  a  Defendant,  as  administrator  on  the  nomination  of  the 
Crown,  in  a  suit  by  the  alleged  next  of  kin,  died  ;  B,y  his  suc- 
cessor in  office,  took  out  letters  de  bonis  non,  A  bill  to  revive 
the  suit  was  filed,  and  an  order  made  thereon  recited  the  prayer 
of  the  bill  thus  :  "  that  the  said  suit  and  proceedings,  which 
had  so  become  abated  as  aforesaid,  might  be  revived,  and  be 
in  the  same  plight  and  condition  against  B,  as  they  were  at 
the  time  of  the  death  of  ^.,  and  that  the  Plaintifis  might  have 
the  same  relief  against  JB,  as  they  would  have  been  entitled  to 
and  had  against  A.  had  he  still  been  living,'*  and  then  added, 
*'  which  is  hereby  Ordered  by  the  Court  as  prayed  :" 

Held,  that  this  Order  did  not  of  itself  create  any  liability  in  B., 
but  merely  put  the  suit  in  the  same  state  as  it  had  been  in 
before  A.*s  death. — Id.  ib, 

5.  No  costs  were  given. — Id,  $6. 
JOINT  TENANCY.    See  Will,  1,  2. 
JUDGMENTS.    See  Decrees.    Registry  of  Deeds. 
JURISDICTION.    See  Chancery. 

LANDLORD  AND  TENANT. 

Where  a  lease,  renewable  for  ever,  had  expired  by  the  dropping 
of  the  lives,  so  that,  in  fact,  only  a  tenancy  from  year  to  year 
existed,  but  the  owner  in  fee  of  the  lands,  the  tenaAts,  and 
their  sub-tenants,  had  all  been  acting  for  years  on  the  terms  of 
the  lease,  which  was  at  length  duly  renewed : 

Held,  that  no  one  of  them  could  subsequently  set  up  in  equity 
claims  adverse  to  the  several  characters  they  bore  under  such 
lease  and  the  sub-lease. — Archbold  v.  Scully ^  360. 

It  is  not  in  the  power  of  a  tenant,  by  any  apt  of  his  own,  to 
alter  the  relation  in  which  he  stands  to  his  landlord. — Id,  ib. 

So  long  as  the  relation  of  landlord  and  tenant  subsista,  the  right 
of  the  landlord  to  rent  is  not  barred  by  non-pa3rment,  except 
that  under  the  42d  section  of  3  &  4  JVilL  4,  c.  27,  the  amount 
to  be  recovered  is  limited  to  six  years. — Archbold  v.  Scull/, 
360. 
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LUNACY  JURISDICTION. 

Qu.  Whether  the  words  **  the  Court  of  Chancery/'  in  the  6th 
section  of  the  18  &  19  Fid.,  c.  cxlix  (the  Stockton  and  Dot' 
lington  Railway  Act),  apply  exclusively  to  The  Lord  Chan- 
cdlor  or  to  The  Lords  Juitices  sitting  in  Lunacy  ? — Stockton^ 
(Sfc,  Railway  v.  Brown,  246. 

MARRIAGE. 

1 .  Delay  in  instituting  a  suit,  for  nullity  of  marriage  on  the  ground 

of  impotence,  is  not  an  absolute  bar  to  the  suit,  but  renders  it 
necessary  that  the  evidence  to  support  the  suit  should  be  of 
the  clearest  and  most  satisfactory  kind. — Castleden  y.  Cattledenf 
186. 

2.  Where,  therefore,  a  woman  who  had  married  in  1834,  liyed  mth 

her  husband  till  1838,  then  separated  from  him,  in  1863 
caused  him  to  be  sued  for  her  debts,  obtained  from  him  an 
allowance,  which  was  continued  till  October  1858,  and  in 
November  1858  instituted  a  suit  for  nullity  of  marriage  on  the 
ground  of  incompetence,  it  was  held,  that  she  was  bound  to 
give  unequivocal  proof  of  the  truth  of  the  allegation  in  the 
petition,  and  the  Lords  not  being  satisfied  that  the  evidence 
was  of  that  character,  the  decree  of  the  Court  below  dismiaung 
the  petition,  was  confirmed. — Id.  ib, 

3.  The  forms  of  entering  into  the  contract  of  marriage  are  regulated 

by  the  lex  loci  contraetds,  the  essentials  of  the  contract  depend 
upon  the  lex  domicilii.  *  If  the  latter  are  contrary  to  the  law 
of  the  domicile,  the  marriage  (though  duly  solenmized  else- 
where) is  there  void. — Brook  v.  Brook^  193. 

4.  The  Marriage  Act,  26  (xeo.  2,  c.  33,  only  applies  to  the  forms  of 

certain  marriages  celebrated  in  this  country  ;  it  does  not 
touch  the  essentials  of  the  contract.  It  is,  therefore,  only 
territorial. — Id.  ib. 

5.  The  5  &  6  Will.  4,  c.  54,  affects  all  domiciled  English  subjects 

wherever  they  may  be  transiently  resident.  It  does  not  affect 
them  when  actually  domiciled  in  British  Colonies  acquired  by 
conquest  where  a  different  law  exists. — Id,  ib. 

C.  The  marriage  of  a  man  with  the  sbter  of  his  deceased  wife  b 
declared  by  the  28  Hen.  8,  o.  7,  to  be  contrary  to  God's  law ; 
and  though  that  statute  itself  is  repealed,  its  declarations  are 
renewed  in  the  28  Hen.  8,  o.  16,  and  32  Hen.  8,  c.  38,  which 
are  in  force. — Jd.  ib. 
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He  worked  the  mines  in  snch  a  manner  (without  actual 
negligence)  that  the  knds  of  B.^  C,  and  Z>.  Bank  in  ;  and  after 
more  than  six  years*  interval  their  sinking  occasioned  an 
injury  to  the  houses  of  A,i 

Held,  that  a  right  of  action  accrued  to  A.  when  this  injury 
actually  occurred,  and  that  his  right  was  not  barred  by  the 
Statute  of  Limitations. — Badthaute  v.  Bonomiy  603. 

MORTGAGE.    See  Costs.     Decrees.      Plbadino,  2.    Reoistrt 
Acts. 

1.  A  first  mortgagee,  whose  mortgage  is  taken  to  cover  what  is 

then  due  and  also  future  advances  (within  a  fixed  amoant)» 
cannot  claim  the  benefit  of  such  advances  in  priority  over  a 
second  mortgagee,  of  whose  mortgage  he  had  notice  at  the 
time  of  its  execution,  and  before  he  made  these  new  advaneesu 
Dissm  Lord  Cranworth, — Hopkiruon  v.  RoU,  514. 

2.  The  case  of  Gordon  v.  Gh'oham,  as  reported  2  Eq.  Cas.  Abr. 

598,  pi.  16;  27  Ven.  Abr.  52,  pi.  3,  discussed  and  overruled. 
^Id.  ib. 
S,  John  S.  entered  into  an  agreement  with  B,  for  securing  payment 
of  sums  of  money  owing  by  him  to  B.  In  this  agreement 
there  was  a  covenant  (amongst  others)  that  John  S.  would 
give  to  B,y  as  part  of  the  securities,  a  mortgage  on  the  lota  of 
a  particular  estate,  and  James  5.,  the  brother  of  J<^  S,, 
therein  described  as  being  the  owner  of  Lot  No.  1,  was  to  join 
in  the  mortgage  of  it.  By  a  subsequent  agreement,  under 
seal,  to  which  John  S,^  B,^  and  James  S.  were  parties,  after 
reciting  the  first  agreement,  John  S.  covenanted  that  he  would, 
before  a  certain  time,  convey,  or  cause  to  be  conveyed,  to  E^ 
Lot  1,  to  be  held  by  E.  in  fee :  **  And  it  is  hereby  agreed  by 
and  between  the  parties  hereto,"  that  if  John  S*  shall  pay  B. 
the  monies  due  to  him,  B,  shall  re-transfer  **  all  securities  of 
whatever  nature  or  kind."  Provided,  that  if  payment  shall 
not  be  made,  £.  may  by  ^^  entry,  foreclosure,  sale,  or  mort- 
gage of  any  part  or  parts  of  the  said  lands,"  &c.  levy  the 
deficiency.  **  And  each  of  them,  John  S.  and  Jamet  S.^  for 
himself,  his  executors,"  &c.,  covenanted  to  pay  any  deficiency, 
so  that  out  of  the  interest  or  dividends  on  railway  sharea 
(previously  deposited),  or  by  cash  payments  of  John  S.  or 
James  S,y  there  should  be  received  a  certain  sum  every  year. 
All  the  three  parties  duly  executed  this  agreement : 
Held,  that  this  amounted  to  an  equitable  mortgage  binding  on 
the  estate  of  James  S. — Byre  v.  McDowell^  619. 
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8,  A  declaration  or  plaint  alleged  that  A,^  at  the  request  of  B,y  a 
common  carrier  on  a  railway,  became  a  passenger  by  the  stdd 
railway,  and  paid  his  fare  in  that  behalf ;  that  C.  was  a  servant 
of  J?.,  and  as  such  servant  required  A.  to  deliver  to  him,  C,  a 
case  which  A.  was  then  carrying  with  him,  in  order  that  the 
same  might  be  carried  in  a  certain  compartment  of  the  train  ; 
That  A,  delivered  to  C,  the  said  case  to  be  safely  carried^  and 
to  he  re-delivered  at  the  end  of  the  journey,  and  then  aTerred 
the  duty  of  B,^  as  a  common  carrier,  and  ^.'sown  performance 
of  all  the  conditions  precedent  to  the  discharge  of  that  duty  by 
B.^  and  that  the  case  was  not  re-delivered,  whereby,  &c. 
The  Defendant  pleaded  that  A.  had  notice  of  the  rule  on  the 
said  railway,  that  passengers  and  their  personal  luggage 
were  carried  at  one  rate,  and  merchandise  carried  at  another 
rate  of  payment;  and  that  payment  was  required  for  all 
merchandise  carried  on  the  railway ;  that  the  Plaintiff 
took  the  case  with  him  as  personal  luggage,  and  did  not 
pay  for  the  same  as  merchandise,  and  that  the  case  con- 
tained merchandise,  of  which  Defendant  had  not  notice.  The 
Plaintiff  replied  that  the  case  was,  in  appearance  and  fact,  fit 
and  proper  for  the  conveyance  of  merchandise  and  not  luggage, 
and  did  contain  merchandise ;  that  there  was  no  improper  con- 
cealment on  his  part,  and  that  the  Defendant  received  the  same 
as  personal  luggage,  and  without  making  objection  thereto, 
and  without  demanding  extra  remuneration  : 

Held  that,  even  supposing  that  the  declaration  showed  a  good 
cause  of  action  by  reason  of  a  contract  between  A,  and  B. 
through  C7.  the  servant,  still  the  plea  was  an  answer  to  it,  and 
that  the  effect  of  the  plea  was  not  got  rid  of  by  the  replication, 
which  was  clearly  bad,  for  not  averring,  in  any  way,  that  the 
Defendants  had  notice  or  knowledge  that  the  case  contained 
merchandise. — Belfasty  (S^c,  Raihoay  Companies  v.  Keys^  556. 

4.  Where  a  wife  (her  husband  being  joined  for  conformity  as  a 
Plaintiff)  brought  an  action  to  recover  damages  from  A,  for 
slander  uttered  by  liim  to  her  husband,  imputing  to  her  that 
she  had  almost  been  seduced  by  B,  before  her  marriage,  and 
that  her  husband  ought  not  to  let  B.  visit  at  his  house,  and 
the  ground  of  special  damage  alleged  was,  that  in  consequence 
of  the  slander  the  husband  forced  her  to  leave  his  house  and 
i-etum  to  her  father,  whereby  she  lost  the  contortium  of  her 
husband : 
Held,  that  the  cause  of  complaint  thus  set  forth  would  not  sua- 
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PRACTICE.    See  Chancert.    Coots.    Decrees.    Rboistbt  Acts. 
Revival  of  Suit.    Will. 

1 .  In  the  Court  of  Queen's  Bench,  in  an  action  on  an  agreement,  the 
questions  discussed  were— one  of  £eu;t — what  the  parties  had 
said  and  written  to  each  other — and  one  of  law — what  was  the 
construction  to  he  put  on  two  letters  of  the  Defendant,  which 
were  relied  on  as  a  ratification  of  what  his  agent  had 
done.  In  the  Exchequer  Chamher  (upon  the  proceeding  hy 
appeal  under  the  Common  Law  Procedure  Act),  the  judg- 
ment of  the  Court  was  given  on  the  ground  that  even  if  the 
Defendant's  letters  amounted  to  a  ratification,  it  was  null,  for 
that  the  paper  ratified  did  not  contain  a  memorandum  of  agree- 
ment sufficient  to  satisfy  the  Statute  of  Frauds : 

Held,  that  it  was  competent  to  the  Court  of  Exchequer  Cham- 
ber to  adopt  that  ground  for  its  judgment. — FUemauHce  v. 
Bayl^,  78. 

2.  The  Appellant's  counsel  appeared  and  announced  that  he  could 
not  distinguish  his  case  from  one  which  had  been  recently 
decided,  and  therefore  submitted  to  an  affirmance.  The 
appeal  was  dismissed  with  coats, —>  Manypeimy  y.  Dering^ 
149,  n. 

8.  In  an  information  in  the  nature  of  quo  warranto^  there  was,  after 
issue  joined,  a  suggestion  entered  on  the  record  '*  that  the  trial 
of  the  issue  may  be  more  conveniently  had  "  in  M.  than  in 
Z.    The  Defendant  appeared  at  the  trial  in  Mi 

Held,  that  for  the  purpose  of  securing  a  fair  trial,  the  Court 
has  an  inherent  power  to  change  the  venue ;  that  if  this  form 
of  suggestion  was  insufficient,  it  should  have  been  demurred 
to ;  that  the  Defendant  had  here  waived  all  objection  to  it  by 
appearing  at  the  trial,  aiyl  that  it  was  no  ground  of  error. — 
Clerk  V.  The  Quern,  184. 

4.  Where  an  Appellant  does  not  appear  to  support  his  appeal^  it 

may,  on  the  application  of  the  Respondent,  be  dismissed,  with 
costs. — Smith  V.  Durranty  192. 

5.  The  Vice  Chancellor  made  a  decree  which  was  afterwards  varied 

by  the  Lords  Jugtieee.  This  House  restored  the  decree  of  the 
Vice  'Chancellor,  and  &rther  proceedings  being  necessary,  re- 
mitted the  cause  to  him,  to  proceed  with  it  in  the  same  state 
in  which  it  was  when  brought  by  appeal  before  the  Lords 
Jfistices. ^Stockton  Railwajy  Company  v.  Brown,  246. 
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tween  him  and  the  company,  and  therefore  on  its  being  lost 
he  was  not  entitled  to  recover  the  value  of  it  from  the  com- 
pan}'. — Belfast^  <SfC.,  BaUtoay  Companies  v.  Eeys^  556. 
3.  A  declaration,  or  plaint,  alleged  that  A,,  at  the  request  of  B.y  m 
common  caiTier  on  a  railway,  became  a  passenger  by  the  said 
railway,  and  paid  his  fare  in  that  behalf;  that  C,  was  a  servant 
of  ^.,  and  as  such  servant  required  A.  to  deliver  to  him,  C, 
a  case  which  A,  was  then  carrying  with  him,  in  order  that 
the  same  might  be  carried  in  a  certain  compartment  of  the 
train ;  that  A.  delivered  to  (7.  the  said  case  to  be  safely 
carried,  and  to  be  re-delivered  at  the  end  of  the  journey, 
then  averred  the  duty  of  ^.,  as  a  common  carrier,  and  AJb 
own  performance  of  all  the  conditions  precedent  to  the  dis- 
charge of  that  duty  by  B.,  and  that  the  case  was  not  re- 
delivered, whereby,  &c.  The  Defendant  B,  pleaded  that  A,  had 
notice  of  the  rule  on  the  said  railway,  that  passengers  and 
their  personal  luggage  were  carried  at  one  rate,  and  merchan- 
dise carried  at  another  rate  of  payment ;  and  that  payment 
was  required  for  all  merchandise  carried  on  the  railwa}*^ ; 
that  the  Plaintiff^,  took  the  case  with  him  as  personal  luggage, 
and  did  not  pay  for  the  same  as  merchandise,  and  that  the 
case  contained  merchandise,  of  which  the  Defendant  had  not 
notice.  The  Plaintiff  replied  that  the  case  was,  in  appear- 
ance and  fact,  fit  and  proper  for  the  conveyance  of  merchan- 
dise, not  luggage,  and  did  contain  merchandise ;  that  there 
was  no  improper  concealment  on  his  part,  and  that  the  Defen- 
dant received  the  same  as  personal  luggage,  and  without 
making  objection  thereto,  and  without  demanding  extra  re- 
muneration : 

Held,  that  even  supposing  that  the  declaration  showed  a  good 
cause  of  action  by  reason  of  a  contract  between  A,  and  B, 
through  C.  the  servant,  still  the  plea  was  an  answer  to  it,  and 
that  the  effect  of  the  plea  was  not  got  rid  of  by  the  replication 
which  was  clearly  bad,  for  not  averring,  in  any  way,  that  the 
Defendant  had  notice  or  knowledge  that  the  case  contained 
merchandise. — Belfast^  ^.,  Railway  Companies  v.  K^s,  566. 

REGISTRY  ACTS. 

John  S,  entered  into  an  agreement  with  E,  for  securing  pay- 
ment of  sums  of  money  owing  by  him  to  E,  In  this  agree- 
ment there  was  a  covenant  (amongst  others)  that  John  51 
would  give  to  E,,  as  part  of  the  securities^  a  mortgage  on  the 

3  £3 
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RENEWABLE  LEASES.    See  LnfiTAnoirB,  Statutes  op. 

A.  in  1699  granted  to  ^.  a  lease  for  lires,  renewable  for  ever. 
This  lease,  by  the  death  of  B,  intestate,  vested  in  his  four 
daughters.  The  interest  of  three  of  them  became,  in  1778, 
vested  in  C^  who  got  possession  of  the  whole  of  the  property  ; 
but  upon  2).,  who  claimed  one  undivided  fourth  part,  filing  a 
bill  in  Chancery  against  C7.,  he,  in  1779,  agreed  to  accept,  and 
2>.  consented  to  grant  him,  a  lease  of  that  undivided  fourth 
part  for  999  years,  at  an  annual  rent  of  40  i!i  The  lives  in  the 
original  lease  dropped  in  1784^  but  all  the  parties  went  on  for 
years  acting  upon  its  terms.  Up  to  1828  the  rent  on  the  lease 
of  1779  had  been  duly  paid.  2).  died,  having  first  devised  her 
interest  in  that  lease  to  E.  The  representative  of  C.  then 
asserted  a  claim  to  the  whole  property,  and  refused  to  pay  the 
rent  of  40  /.,  and  E,  did  not  take  any  steps  to  enforce  its  pay- 
ment. In  18^t  the  representative  of  C.  obtained  a  renewal  of 
the  lease  of  1699.  In  1854,  he  became  party  to  a  proceeding 
in  the  Incumbered  Estates  Court,  and  from  what  occurred 
there,  E,  became  acquainted  with  facts  which  induced  him,  in 
1856,  to  file  a  bill  to  have  the  grantee  of  the  renewal  lease  de- 
clared a  trustee  for  him  as  to  one  undivided  fourth  part  of  the 
estate  comprised  in  that  lease  : 

Held,  that  E,  was  entitled  in  equity  to  this  relief,  notwithstand- 
ing the  lapse  of  time  and  his  own  non-enforcement  of  payment 
of  rent,  but  he  was  required  to  grant  a  renewal  of  the  lease  of 
the  fourth  part  for  the  residue  of  the  term  of  999  years. — Arek- 
bold  V.  ScuUy,  360. 

Considering  the  delay  of  E,  in  enforcing  his  rights,  the  decree 
was  ordered  to  be  made  without  costs. — Id,  ib» 

RENT-CHARGE.    See  CoYvsisrr. 

A,  granted  an  annuity,  to  commence  after  his  death,  and  which 
he  charged  on  certain  lands,  to  which  lands  he  declared  him- 
self entitled  in  fee  simple,  and  over  them  he  gave  a  right  of 
distress  in  respect  of  the  annuity.  It  afterwards  appeared  that 
as  to  the  greater  part  of  these  lands  he  was  only  entitled  to  a 
life  estate.  After  the  discovery  of  the  defect  in  the  grantor^s 
title,  a  small  part  of  the  lands  charged  (of  which  part  the 
grantor  had  been  seised  in  fee)  was  sold,  the  grantee  of  the 
annuity  received  the  purchase  money  in  part  discharge  of  the 
arrears  : 

3  £  4 
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for  the  husband,  and  as  to  the  other  moiety  for  the  children, 
at  such  ages,  &c.,  as  the  wife,  notwithstanding  her  coverture, 
should  appoint,  and  in  default  of  appointment,  among  the 
children,  as  tenants  in  common,  to  be  rested  at  twenty-one, 
or  marriage ;  and  if  there  should  be  no  child,  as  to  the  whole, 
for  the  husband  for  life;  and  after  his  decease  for  any  person 
M,  jP.,  notwithstanding  her  intended  or  any  future  coverture, 
might  appoint ;  and  in  default  of  appointment,  *' for  the  person 
or  persons,  who  at  the  decease  of  3f.  jP.,  should  be  of  her  blood 
and  in  kin  to  her,  and  who,  in  their  own  right,  or  in  right  of 
their  representatives,  would  have  been  entitled  to  the  same 
under  the  Statutes  for  Dbtribution,  in  case  the  said  M,  F, 
had  died  possessed  thereof  intestate  and  unmarnedJ**  The  wife 
died  with  her  first  child,  which  survived  her  only  one  day. 
She  had  not  exercised  the  power  of  appointment : 

Held,  that  ^* unmarried"  in  this  settlement  meant  being  with- 
out a  husband  at  the  time  of  death,  that  consequently  the  fund 
went  to  the  child,  as  the  wife's  next  of  kin,  and  on  its  death 
passed  to  its  &ther. — Clarke  v.  CoUs^  601. 

SHARES  IN  A  COMPANY.    See  Compawt. 

SHIP. 

A  master  of  a  ship  has  no  lien  on  the  ship  or  fireight  for  wages, 
or  for  any  expenditure  he  may  make  in  the  ordinary  discharge 
of  his  duties  as  master,  however  necessary  for  the  perform- 
ance of  the  voyage.  But  the  case  becomes  one  of  ordinary 
principal  and  agent,  where  he  makes  a  special  contract,  in 
itself  ultra  vires^  in  order  to  fulfil  which,  he  incurs  q>ecial 
expenses :  if  the  owner  adopts  the  benefit  of  that  contract,  he 
must,  in  equity,  also  bear  its  burthens.  Where,  therefore, 
the  master  of  an  ordinary  seeking  ship  entered  into  a  charter- 
party,  under  seal,  to  carry  troops  from  the  Mauritiua  to  Eng- 
landy  and  stipulated,  on  his  own  responsibility,  in  the  char- 
ter-party, that  he  would  make  certain  alterations  in  the  ship, 
in  order  to  enable  him  to  carry  the  troops,  and  at  the  Cape  of 
Good  Hope  entered  into  another  charter-party,  not  under  seal, 
to  a  similar  effect,  and  made  the  specified  alterations^  and 
paid  money,  and  drew  bills  to  meet  the  expenses  necessary  to 
the  making  of  these  alterations,  and  the  voyage  was  per- 
formed : 

Held,  that  in  Equity,  the  master  was  first  entitled  out  of  the 
freight  earned  under  these  charter-parties  to  be  repidd  the 
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3  &  4   Viet.  c.  106.^  „  ,^  ^      „  ^ 

13  &  14  Fict.  c.  29.  /^J^«  ^-  ^<^^oweU,  619. 

16  &  16  Fict.  c  3.     Hie  Attomey-Qenerdl  ▼.  JTdib/^,  654. 
Colonial  Railway  Acts.    New  Brwuwick  Railway^  S^.^  Com' 
panics  ▼.  Can^earey  711* 

STATUTE  OF  FRAUDS.  ^SwAoebeotott.  Power,  4  PRAcncB^l. 

STATUTE  OF  LIMITATIONS.    Sm  Will,  4,  5. 

SUCCESSION  DUTY. 

1.  The  Succession  Daty  Act  is  not  to  be  construed  according  to 

the  technicalities  of  the  Law  of  England  or  Scotland,  but  ao« 
cording  to  the  popular  use  of  the  language  employed. — Brtgt' 
brooke  (Lord)  v.  The  Attom^General^  150. 

2.  A  tenant  in  tail  in  remainder  cannot  vary  the  amount  of  hit 

liability  to  succession  duty  by  barring  the  entail,  and  resettling 
the  estate  in  his  own  favour.  The  person  from  whom  he  de- 
rives the  estate  is  his  **  predecessor." 

3.  Devise  in  1796  of  certain  freehold  estates  to  A,  for  life,  remainder 

to  his  eldest  son  B.  for  life,  remainder  to  the  first  and  other 
sons  of  B,  in  tail  male.  In  1841,  A,  being  then  tenant  for 
life  in  posssession,  A.  &  B.  executed  a  disentailing  deed,  to 
which  two  other  persons  were  parties  as  trustees,  and  granted 
to  the  trustees,  to  hold,  subject  to  the  life  estate  of  ^.,  to 
such  uses  as  A,  and  B.  should  appoint,  and  in  default,  if  B. 
should  survive,  to  such  uses  as  he  should  appoint,  and  in  de- 
fault to  B.  for  life,  and  to  his  first  and  other  sons  in  tail  male. 
In  1850,  by  another  deed  which  recited  the  former,  and  by 
which  A.  brought  new  estates  into  settlement,  and  discharged 
all  the  estates  from  a  charge  of  10,000/.,  and  B,  gave  up  ad- 
vantages to  which  he  was  entitled,  an  annuity  to  B.  during 
the  life  of  A.  was  charged  upon  all  the  premises,  and  subject 
thereto,  they  were  appointed  to  ^.  for  life,  reminder  to  B* 
for  life,  remainder  to  the  use  of  his  first  and  other  sons  in  tail 
male: 
Held^  affirming  the  judgment  of  the  Court  below,  that  these 
deeds  must  be  taken  as  having  been  executed  on  the  same 
day,  that  they  constituted  {diu.  Lord  Wenel^fdale)  within 
the  12th  section  of  the  16  &  17  Viet,  c.  51,  a  disposition  made 
by  B,  in  &vour  of  himself  and  made  out  of  the  estate  to 
which  he  was  entitled  to  under  the  will  of  1796,  that  con- 
sequently his  ''succesrion"  must  be  treated  as  happening 
under  that  will,  and  he  was  liable  thereupon  to  the  amount  of 
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Held,  that  G.'s  succession  was  liable  to  a  payment  of  3  /.  per 
cent,  his  predecessor  having  been  W,  J",  That  E.  G.  took 
under  his  own  disposition,  on  a  succession  likewise  derived 
from  IV,  J,i  and  was  liable  to  a  duty  of  8/.  per  cent.,  and  that 
G*s  younger  children  were  also  (as  to  some  part  of  their  in- 
terests) liable  to  a  duty  of  3  /.  per  cent.,  as  deriving  their  suc- 
cession from  their  brother,  E,  G.  But  as  to  certain  estates 
newly  bought  into  settlement  by  their  grandfather  ZT.,  they 
were  held  liable  to  a  duty  of  only  1  /.  per  cent.,  and  the  ac- 
count of  the  whole  duty  due  ftt>m  them  was  directed  to  be 
taken  with  reference  to  this  allowance. — The  AUorMy^Qene- 
ral  V.  Floyer^  4rn. 

7.  In  taking  the  account  of  what  was  due  from  E.  G,  allowance 

was  ordered  to  be  made  for  the  annuity  of  800/.  chaiged 
upon  the  estates,  the  subject  of  his  succession^ — Id,  ib. 

8.  A,f  being  seised  of  certain  estates  in  fee  simple  by  a  marriage 

settlement  executed  in  1812,  conveyed  them  to  the  use  of  him- 
self for  life,  remainder  to  the  use  of  his  sons  in  tail  suc- 
cessively.   A,  had  three  sons,  E,^  B,  P.,  and  C,  F*    In  1840 

A.  and  his  eldest  son  E,  executed  a  disentailing  deed,  and  con- 
veyed the  estates  to  such  uses  as  they  should  appoint,  and, 
in  default,  to  the  uses  of  the  settlement  of  1812.  In  the 
same  year  A,  and  E.y  on  the  intended  marriage  of  j^.,  appointed 
to  the  use  of  A.  for  life,  remainder  to  E,  for  life,  remainder 
(subject  to  certain  provisions  for  the  intended  wife  and  the 
younger  children)  to  the  first  and  other  sons  of  the  marriage 
successively  in  tail  male,  remainder  to  12.  P.  and  C,  F.  suc- 
cessively in  tail  male.  E.  died  in  his  father's  lifetime,  with- 
out issue.  A.  and  B,  P.  then  conveyed  the  estates  to  such 
uses  as  they  should  appoint,  and  in  default  to  the  existing 
uses.    They  afterwards  appointed  to  il.  for  life,  remainder  to 

B.  P.  for  life,  remainder  to  his  first  and  other  sons  in  iaSl 
male,  with  an  ultimate  remainder  to  A,  and  his  heirs.  B,  P. 
died  without  issue.  A.  then  died,  and  C  P.  succeeded  to  the 
estate  : 

Held,  that  C.  F.  was  liable  to  a  duty  of  3  /.  per  cent,  as  on 
a  succession  derived  from  his  elder  brother. — The  AUomey 
C^eneral  v.  Smythe^  497. 

SUPPORT.    AMINES. 

TENANT.    See  Reihewal  of  Leases. 

It  is  not  in  the  power  of  a  tenant,  by  any  act  of  his  own,  to 
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3.  Daring  the  life  of  the  son,  and  till  the  time  of  filing  the  hill, 

^'hich  was  24  years  after  his  death,  all  the  members  of  the 
family  had  believed,  and  had  done  mnay  acts  on  the  belief  (not 
the  result  of  legal  discussion,  but  a  mere  family  assumption  )  that 
the  son  was  not  entitled  to  a  share  of  the  residue  as  one  of  the 
next  of  kin,  but  that  his  title  to  the  property  expired  with  his 
life  estate  : 
Held,  that  this  was  not  such  an  acquiescence  in  a  family  arrange- 
ment as  prevented  the  son's  personal  representatives  from 
enforcing  their  claim. — Bullock  v.  Doumes^  1. 

4.  Held  also,  that  the  length  of  time  was  not  a  bar  under  the 

Statute  of  Limitations,  for  that  the  will  created  a  trust. — 
Id.ib. 

5.  SembUy  the  40th  Section  of  3  &  4  Will,  4,  c.  27,  applies  to 

legacies  charged  on  land. — Id,  ib, 
G.  In  construing  the  autograph  will  of  an  illiterate  man,  the  usual 
meaning  of  technical  language  may  be  disregarded,  but  no 
word  which  has  a  clear  and  a  definite  operation  can  be  struck 
OMt,— Hall  V.  Warren,  420. 

7.  A  testator  gave  all  his  real  and  personal  estate  to  his  executors : 
then  mentioned  a  specific  house,  71,  Queen^a  Road^  Bc^awater^ 
which  he  gave  to  the  inhabitants  of  i?.,  to  found  a  charity, 
directed  the  executors  to  call  a  meeting  of  the  inhabitants,  to 
appoint  trustees  to  carry  his  scheme  into  execution,  named  his 
godson,  W,  H.  W,y  to  be  one  of  the  trustees,  leaving  to  the 
inhabitants  to  choose  as  many  more  as  they  pleased ;  and 
then  said,  in  the  event  of  the  inhabitants  not  being  willing  to 
carry  out  the  scheme, "  I  will  that  all  my  said  property  to  given 
to  said  charity  shall  absolutely  belong  to  my  said  godson, 
W,  H.  WP  He  afterwards  made  some  pecuniary  gifts,  and 
devised  leasehold  and  freehold  houses  for  life  to  different  per- 
sons ;  each  house  on  the  death  of  the  devisee,  being  given  to 
the  ''  residuary  legatee  or  legatees"  for  the  charity.  As  to 
one  freehold  house  alone,  4,  Douglat-placey  there  was  a  gift  of 
it  to  W.  H.  W.  for  life,  then  to  the  trustees  of  the  charity  ; 
but  should  there  be  no  charity  established,  then  to  FF*.  H,  W. 
absolutely.  The  gifts  to  the  charity  being  contrary  to  the 
Statute  of  Mortmain,  no  meeting  of  inhabitants  was  called, 
nor  were  any  trustees  appointed : 

Held  {Duib.  Lord  Wentl^dale)^  afi&rming  the  decree  of  Vice- 
chancellor  Wood,  that  on  the  general  failure  of  the  gift  to  the 
charity,  the  gift  over  took  effect ;  and  therefore,  in  the  case 
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